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MoHUxN  Lall  Sookool         -         -         Ajypellanf, 

AND 

GoLucK     Chunder     Duxr,     son    of )  „  ?    j   «. 

Dabee  Doss,  deceased,  and  othors )        ^ 

On  appeal  from  the  Siiclder  Devmnny  Adaivliit  of 
Bengal. 

1  HIS  suit  was  brought  by  the  Appellant,  a  decree-    ^^^^„Jl°^-' 
holder    under    a    sale    of    a    Mortgagor's    equity  of        — - 
redemption,  to  recover  possession    of  lands  held,  as  visions  of^^ew, 
he  contended,  b}^  the  Respondents,  as  usufructuary  ^/fgi^'^Qp^' 
Mortgagees,  and    who    had    repaid    themselves    the  l^,  ci  3,  direct- 

o  o       ■>  L  mg  t}iQ  Court 

to  record  the 
*  Present :    MemlDers  of   the   Judicial  Committee, — The  Right  points  at  issue, 

Hon.  Lord  Chehnsf ord,  the  Eight  Hon.  the  Lord  Justice  Knight  tiveaMmust 
Bruce,  and  the  Eight  Hon.  Sir  John  Coleridge.  be  strictly 

Assessors— T\iQ  Eight  Hon.  Sir  La^vrence  Peel,  and  the  Eight  ^Ij^Jg^^'Jij^j.^. 

Hon.  Sir  James  W.  Colvile.  fore,  in  a  suit 

to  recover 
lands  in  pos- 
8ession,asthe  Plaintiff  alleged,  of  the  usufructuary  Mortgagees  under  a 
conditional  sale,  the  substantial  question  raisedby  the  answer  was,  whe- 
ther certain  foreclosure  proceedings  under  i9e«,.  Eeg.  XVII.  of  1806,  sec.  8, 
taken  by  the  Mortgagees  effectually  barred  the  equity  of  redemption, 
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principal  money  and  interest  out  of  the  perception 
of  the  mesne  profits.  The  llespondents'  case  was, 
that  by  certain  foreclosure  proceedings  taken  by 
them  under  Ben.  Reg.  XYII.  of  1§0G,  sec.  8,  the 
equity  of  redemption  was  barred. 

The  facts  of  the  case  were  as  follow  ; — 
In  the  year  1 828,  one  Lalla  Tlluck  Chiinder, 
deceased,  mortgaged  a  Zemindury  called  SeetaduU 
put  (with  the  exception  only  of  droons  33.  3.  15.  1 
of  land  belonging  to  Moiizah  JuJferaLad,  one  of  the 
villages),  by  way  of  conditional  sale,  to  Chuttro 
Nurain,  Ram  Doss  and  JSlilmoiiey  Butt,  to  secure 
the  repayment  to  them  of  the  principal  sum  of 
Rs.  4,900,  advanced  to  Lalla  Tiluck  Chunder. 

This  mortgage  was  effected  through  means  of  two 
^••ritten  instruments,  one  being  a  Bilawuz  Heba,  or 
<leed  of  sale,  dated  the  12th  Phalffoon  1889  (1828 
A.D.)  which  was  executed  by  Lalla  Tiluck  Chunder^ 
and  by  which  he  purported  to  sell  to  Chuttro  Nurainj 
Ram  Doss  and  Nilmoneij  Diitt,  for  the  consideration 
aforesaid,  the  entire  Zemindary,  with  the  exception  of 
the  33  droons,  &c.,  of  Mouzak  Jaffcrahad,  in  order 
that  they  might  possess  the  same  and  enjoy  the  profits 
thereof.  The  other  instrument,  called  an  Ikrar,  or 
deed  of  agreement,  bore  the  same  date,  having  been 
executed  contemporaneously  by  the    last  mentioned 

but  the  Jud^e  of  the  Court  of  First  Instance  did  not  record  that  point; 
upon  appeal" the  case  was  remitted  by  the  Judicial  Committee  to  India 
■with  directioas  that  the  question  of  foreclosure  should  be  tried  upon 
an  issue  regularly  settled.  n*.        ^  A-t. 

Held  further.that  as  the  account  of  the  mesne  profits  and  expenditure 
bv  the  morto-ao-'ees  in  possession  was  unsatisfactory, an  account, whether 
as  inc-dental  °o  the  question  of  foreclosure,  or  redemption,  was  to  be 
taken"asprovidedbv5eri.  Reors.XV.of]793,sec.  U.andl.  ofl798,3ec.3. 

If  the  interest "  of  the  ilortgagor  m  the  mortgage  estate  ha» 
been  sold  under  a  decree,  and  the  sale  taues  place  before  ths  notica  to 
foreclose  was  filed,  such  notice,  to  be  effectual,  must  be  seiTed  on  tha 
purchaser,  or  decree  holder. 
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persons,  who  then  delivered  it  in  exchange  for  the 
deed  of  sale  to  Lallrx  Tlluck  Ghunder.  This  agree- 
ment, after  reciting  the  before-mentioned  deed,  pro- 
vided, that  if  the  Mortgagor  paid  oil  the  principal 
money  at  the  termination  of  seven  years,  then  the 
Mortgagees  would  return  to  hira  the  deed,  and  deliver 
up  the  possession  of  the  estate ;  and  that  if  such 
money  was  not  then  repaid  the  agreement  would  be 
deemed  of  no  eifect,  and  tlie  deed  of  sale  remain  valid. 

It  appeared  that  the  Mortgagees  in  the  first  instance 
got  possession  of  only  a  portion  of  the  lands,  and  were' 
driven  to  a  suit  to  obtain  possession  of  the  remainder. 
The  Mortgagees  under  a  decree  made  in  that  suit 
entered  into  possession  of  the  whole  of  the  mortgage 
premises,  and  continued  to  receive  the  mesne  profits 
thereof  until  the  death  of  Ckiittcr  Naraiii^  one  of 
the  Mortgagees,  who  died,  leaving  Dabee  Doss,  since 
deceased,  and  Traheeram  Dattj  his  sons  and  heirs- 
at-law,  him  surviving,  who,  together  with  the  sur- 
viving Mortgagees,  continued  in  possession. 

Afterwards  one  D ridreenath  Bajpae^  the  represen- 
tative of  a  person  who  had  obtained  a  decree  in  the 
Civil  Court  against  Lalla  Tiluck  Chiiudcr,  the  Mort- 
gagor, and  one  Aurjustine  PenJteiro^  vrho  Jiad  become 
by  purchase  the  decree-holder,  issued  out  an  attach- 
ment in  execution  of  the  same,  and  seized  and 
attached  the  Ttemindary  in  order  to  sell  the  lands  and 
realize  the  amount  due  under  that  decree. 

The  usual  proceedings  in  a  summary  suit  were 
taken  in  the  Zilkih  Court  by  the  Mortgagees,  wlio 
objected  to  such  intended  sale  on  the  ground  of  their 
conditional  purchase  of  the  Zomindarij,  The  Principal 
Sudder  Ameen  overruled  their  obejectiou,  and,  by  h'is 
proceeding  of    the  ITth  of    July^  1850,  ordered  the 
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1863.  gale  (q  f_a]j;g  place,  giving  notice  at  the  time   of   the 

MoHCN  existence  of  the  mortgage. 

SooKooL  In  the  month  of   September,  IS oO,  the  Mortgagees 

^  ^-  served  notice  of  foreclosure  on  the  widow  and  heiress  of 

GoLLCIC 

Chcxdkr  the  Mortgagor,  insisting  that  as  theprincipal  money  and 
interest  was  not  paid  the  mortgage  had  became  absolute. 
On  the  8th  of  January^  1851,  an  Order  was  made 
in  the  appeal  by  the  Mortgagees  in  the  summary  suit, 
affirming  the  Order  or  the  Principal  Sadder  Ameeii. 
The  estate  was  accordingly  sold,  in  execution  of  the 
said  decree,  to  the  Appellant  and  one  Lalla  Prosumw 
Loll  (since  deceased)  in  equal  undivided  moities,  for 
the  sura  of  Ks.  4,300,  which  was  paid  by  them  in  etjual 
proportions. 

After  some  proceedings  before  the  Foujdary 
Court  respecting  the  Mortgagees'  possession,  the  suit 
out  of  which  the  present  appeal  arose  was  brought  by 
the  Appellant  and  Lalla  Frosunno  Lall^  in  the  Zillah 
Court  of  Chittagowj^  against  Ram  Doss^  since  deceased, 
the  Eespondent,  Nilmoiwj  Dutt,  Dahee  Doss,  and 
Traheeram  Dutt,  Ranoo  Debia,  as  widow  of  the  late 
Lalla  TUuck  Chunder,  and  others.  The  plaint  set 
forth  the  principal  facts  before-mentioned,  and  charged 
that  such  of  the  Defendants  as  were  the  Mortgagees,  or 
their  representatives,  had  been  paid  out  of  the  mesne 
profits  of  the  mortgage  lands  in  their  possession,  the 
whole  of  the  mortgage  money  and  interest,  and  that 
accordingly  the  Plaintiffs  were  entitled  to  have  posses- 
sion of  the  estate  as  such  purchasers  under  the  decree 
as  aforesaid  ;  and  prayed  that  an  account  might  be 
taken  by  the  Court,  and  that  if  it  should  then  appear 
that  the  Mortgagees  had  received  the  principal  and 
interest,  tlie  Plaintiffs  should  be  decreed  possession 
of  the  estate. 
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The  answer  of  the  Mortgagees  stated,  that  they  had 
not  realized  the  amount  of  the  mortgage  money,  and 
that  up  to  that  time  the  principal  with  interest  due  to 
them  remained  still  unpaid ;  and  admitting  possession 
of  the  estate  to  have  been  obtained  under  the  suit 
instituted  by  them,  they  alleged  that,  after  allow- 
ing for  expenditure,  the  interest  of  which  was  stated 
to  amount  to  Es.  588,  per  annum,  on  the  mortgage 
debt,  which  had  not  beeu  discharged,  there  was  due  to 
them  Es.  11,976.  9.  0.2.  The  answer  also  stated, 
that  the  lands  of  Mousah  Jufferahad  had  not  beeu 
attached  and  sold  in  execution  of  the  aforesaid  decree, 
and  that  portions  of  the  other  lands  had  beeu  since 
washed  away  by  the  river.  The  Mortgagees  also 
insisted  that,  having  presented  a  petition  to  foreclose 
the  mortgage,  according  to  sec.  8  of  Ben.  Eeg.  XYII. 
of  1806,  neither  Bonoo  Debia  nor  her  representatives, 
the  Plaintiffs,  having  paid  off  the  mortgage  debt,  after 
the  expiration  of  the  one  year  of  grace  the  foreclosure 
had  become  absolute,  and  that  the  suit  was  barred. 

The  answer  of  the  Defendant,  Ronoo  Dcbia,  after 
admitting  the  mortgage,  denied  the  validity  of  the  sale 
in  execution  and  purchase  under  it,  and  asserted  her 
claim,  as  widow  representing  the  Mortgagor,  to  the 
mortgaged  lands,  and  also  submitted  that  no  suit  would 
lie  until  the  principal  and  interest  should  be  realized 
by  the  Mortgagees,  which  was  not  the  case,  and  which 
she  alleged  would  appear  on  taking  the  account. 

The  other  Defendants  filed  formal  answers. 

On  the  oth  of  August^  1853,  the  proceeding  to 
record  the  issues  in  the  suit,  under  Ben.  Eeg.  XXVI. 
of  18 14,  section  10,  w^as  held  by  the  Principal  Sudder 
Ainecn  of  Zillali  Chittagoncf,  when  he  recorded  for 
trial  the  foUow^ing  issues  : — First,   what  (j[uantity  of 
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1863.  land  of  Turruf  SeetaJuljmf^  after  excluding  the 
Moni>-  Kharijah  of  ^Se^i'^.Wfm,  was  purcliased  by  the  Plaintiffs 
iu  execution  of  the  decree  ;  and  what  quantity  of  land 
of  the  aforesaid  Turruf  in  the  survey  was  mea- 
Chum'Er  sured  as  being  in  the  possession  of  the  Mortgagees  ; 
Dun.  g^,j^  qI  what  quantity  of  laud,  in  accordance  with  the 
decision  of  the  Civil  Court,  the  Mortgagees  obtained 
possession.  Secondly,  whether  or  no  the  lands  of 
Moiizah  Jufferahad  were  attached  by  the  Plaintiffs 
and  had  come  under  their  purchase.  Thirdly,  whether 
or  no,  the  principal  and  iuterost  due  to  the  Mortgagees 
haviug  been  liquidated  from  the  collections  of  the 
disputed  land,  the  disputed  land  was  entitled  to  re- 
lease ;  and  whether  or  no,  objection  having  been  raised 
by  Ronoo  Delia  to  the  purchase  of  the  Plaintiffs  iu 
reference  to  the  sale  made  to  Augustine  Peiiheiro, 
the  purchaser,  having  been  made  on  the  back  of  the 
decree,  the  said  purchase  was  correct. 

Evidence  was  entered  into  and  an  account  filed  by 
Plaintiffs,  and  another  prepared  by  the  Ameen  of  the 
Court,  but  it  was  urged  that  no  true  account  of  the 
mesne  profits  was  filed  by  the  Defendants,  the  Mort- 
gagees. The  Defendants,  the  Mortgagees,  filed  a  copy 
of  a  notice  to  Eonoo  Debia,  purporting  to  have  been 
issued  and  addressed  to  her  from  the  oflice  of  the  Civil 
Court  of  C/iitt'jffong,  and  to  bear  date  the  26th  of 
September,  1850,  requiring  her  to  pay  the  mortgage- 
money,  or  be  foreclosed.  This  document  was  not 
proved,  nor  was  the  service  of  it  either  admitted  on 
the  pleadings  or  proved.  Xo  issue  was  recorded  by 
the  Principal  Sadder  Ameen  to  try  either  the  authen- 
ticity of  this  document,  or  the  fact  or  legal  effect  of 
the  foreclosure. 

On   the   5th   of   February.    1855.  the   hearing  took 
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place  before  the  Priucipal  Sudder  Ameen,  who  made 
a  decree  ou  that  date,  dismissing  the  suit,  on  the 
ground  that  the  debt  due  to  the  Mortgagees  had  not 
been  discharged. 

The  Plaintiff's  appealed  against  that  decree  to  the 
additional  Judge  of  the  Zillah  Court,  and  on  the 
21st  of  April,  1855,  that  Judge,  by  his  decree,  re- 
manded the  case  for  trial,  upon  certain  directions 
which  are  not  material  to  state. 

On  the  31st  of  December.  1855,  the  re-hearing  of 
the  suit  came  ou  before  another  Principal  Sudder 
A?neen,  and  it  was  ordered  that  the  Plaintiffs  were 
entitled  to  recover  'possession  of  the  MouzaJis  speci- 
fied in  their  deed  of  sale  by  cancellation  of  Defendant's 
Mortgage. 

The  Defendants,  the  Mortgagees,  appealed  against 
that  order  to  the  additional  Judge  of  tlie  Zillah  of 
Crutlagong.  In  the  grounds  of  appeal  they  urged 
that  the  Plaintiffs  could  not  sue  for  possession  until 
they  were  proved  to  be  the  legal  representatives  of  the 
Mortgagor;  and  that  they,  the  Defendants,  having 
presented  a  petition  of  foreclosure,  agreeably  to  sec,  8, 
Ben.  Eeg.  XYII.  of  1806,  the  conditional  sale  had 
become  absolute,  and  that  they  became  the  rightful 
owners  of  the  lands  in  dispute. 

On  the  9th  of  Dccemler^  1857,  the  hearing  of  the 
appeal  came  on  before  E.  R,adclijfe^  E.jq..  the  addi- 
tional Judge  of  the  Zillah  Court,  who  by  his  decree  held 
that  the  mortg^ige  was  liable  to  cancellation,  and  the 
Plaintiffs  entitled  to  the  possession  of  the  Zemindary. 

The  Defendants,  the  Mortgagees,  presented  a 
petition  to  the  Sudder  Detvanny  Adaivluf,  praying  for 
special  leave  to  appeal,  which  Messrs.  Patto7i  and 
Sconce,  two  of  the   Judges  of  that  Court,  admitted. 
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1863.        Tlie  hearing  of  the  special  appeal  took  place  on  the 
JloRT.K      lilh  oi  Februarf/,  1859,  before  Messrs.  Coluin,  Trevor^ 
800K00L      ^^^  Loch,  three,  of  the  Judges  of  the  Siidder  Dcwanny 
»'•  Admvlut^  Avho  reversed  the  dscrees  of  the  Lower  Courts. 

CnuNDEH     The  material  part  of  their  decree  was  in  these  terrns  : 
— "The    appeal    was    admitted    to  try  two    points: 
first,  that  inasmuch  as  the  Plaintiffs,  within  one  year 
from  the  issue  of  the  notice,  did    not  discharge  the 
debt,  whether  they  did  not,  by  such  failure,  lose  their 
right  to  redeem  ?     And,  secondly,  whether  the  Lower 
Courts  have  erred  in  extending  the  account  of  collec- 
tions beyond  the  year  of  uoti(;e  down  to  the  date  of 
decision  ?     There  can  be  no  doubt,  as  stated  in  the 
remarks  of    the    Judges    who    admitted    the    special 
appeal,  that  the  Court  below  has  erred  in  ruling  that 
the  Defendants  have  no  right  to  foreclosure,  inasmuch 
as  their  case  was    struck  off  the  file  on  the  4th  of 
January,  1851,  previous  to  the    expiry  of  the  year 
of    grace.      The    Appellants   issued    notice    of    fore- 
closure on  the  24th  of  September,    1 850  ;  and  after 
everything  necessary  to  be  done  by  them  had  been 
done,  the  case  was  struck  off  the  file  on  the  4th  of 
January,   1851.     This  formal  act  has  no  effect  upon 
the  rights  of  the  Mortgagor  and  Mortgagees.     The 
Mortgagor,  or  his  representative  by  j^urchase,   must, 
within  one  year  from  the  24th  of  September,   1850, 
have  paid  every  />/e<?  due  under  the  mortgage,  or  on 
that  date  the  sale  became  absolute;  and  looking  to  the 
second  point,  on  which  the  special  appeal  has  been  ad- 
mitted, we  would  observe  that  the  account  must  be 
made  up  to  that  date  only,  and  not  to  any  subsequent 
period.     Macj'herson,  on  Mortgages  in  the  Mofussil, 
pp.  213-214.     With  a  view,  however,  of  altogether 
getting  rid  of  the  effect  of  the  notice,  and  non-pay- 
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ment  under  it,  it  has  been  urged  that  the  decision  of 
the  Judge  of  Chittayong,  dated  the  30th  of  September^ 
IS'il,  couverted  a  transaction  which  was  in  the 
nature  of  a  usufructuary  conditional  sale  into  a  pure 
usufructuary  niortgage.  We  have  attentively  perused 
that  decision,  and  we  find  that  there  is  not  the  slightest 
ground  for  this  allegation,  which  is  now  mentioned  for 
the  first  time.  The  Plaintiff  in  that  case,  the  Defen- 
dant in  this,  sued  for  possession  of  the  estate  which 
had  been  mortgaged  to  him,  to  which  he  was,  under 
the  terms  of  the  deed,  entitled.  The  Court  accepted 
the  interpretation  for  which  the  Plaintiff  contended, 
and  declared  him  entitled  to  possession  during  the 
remainder  of  the  term  mentioned  in  the  mortgage 
deed,  or  until  the  debt  was  paid,  with  interest.  To 
this  extent  the  Court  acted  ;  but  as  to  the  Court's 
converting  a  transaction  of  one  nature  into  one  of 
another,  it  neither  had  the  power  to  do,  nor  did  it, 
in  fact,  so  act.  It  remains,  then,  for  us  to  inquire 
whether,  on  the  expiry  of  the  year  of  grace,  any 
sum  remained  due  to  the  Mortgagees.  It  is,  of  course, 
quite  competent  to  the  Mortgagor  or  his  representa- 
tive, in  a  mortgage  like  that  before  us,  to  omit  to 
make  any  payment  during  the  year  of  grace  ;  but  this 
omission  is  at  his  own  risk,  and  if  one  pice  be  on  that 
date  found  to  be  due,  the  mortgage  becomes  irre- 
deemably foreclosed  and  the  conditional  sale  has 
become  absolute.  Now,  looking  to  the  accounts  which 
have  been  accepted  by  the  Courts  below,  and  which 
we  cannot  now-  question  on  a  special  appeal,  we  find  that 
on  the  last  day  of  the  year  of  grace  a  considerable 
sum,  viz.  "Rs.  2,419,  was  due  to  the  Mortgagees.  Such 
being  the  case,  we  hold  that  the  Plaintiffs  have  lost 
their  equity  of  redemption  and  that  the  special  appeal 

VOL,  X,  B 
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must  be  decreed,  and  the  decisions  of  the  Lower 
Courts  be  reversed,  with  costs  ;  and  that  the  Appel- 
lants, according  to  the  account  prepared  by  the 
Khurchanuvees^  must  receive  from  the  Respondents 
the  costs  of  this  Court,  together  with  interest  from  this 
date  up  to  date  of  realization  ;  and  that  for  the  costs 
of  the  Zillah  Court  they  must  prefer  an  application  in 
the  Zillah  Court,  from  whence,  in  conformity  with  the 
Circular  Order  of  the  4th  of  March,  1 836,  the  necessary 
Order  will  be  passed  in  regard  to  their  payment." 

The  Sudder  Court  refused  to  admit  an  appeal  to 
F?i(/kmd,  but  special  leave  to  appeal  was  granted 
by  their  Lordships,  upon  evidence  that  the  real  or 
market  value  of  the  subject-matter  in  dispute  was  of 
the  value  of  Rs.  10,000  (a). 

As  the  Respondents  did  not  appear,  the  appeal  was 
heard  e.v  parte. 


The  Attorney- General  (Sir  R.  Palmar)  ai\H  J\£r. 
Leith.  for  the  Appellant,  Mohi,'  Lall  Sookool 

Contended,  that  the  Sudder  Court' &  "Wi^we^  n-Pii. 
erroneous : — First,  as  it  was  founded  upon  the  alleged 
foreclosure  proceedings,  concerning  which,  though  set 
forth  in  the  pleadings,  no  issue  had  been  recorded  in 
the  Court  of  the  Paincipal  Sudder  Ameen,  as  required 
by  Ben,.  Reg.  XXYI.  of  1814,  sec.  10,  Maharajah 
Koomvur  Baboo  Nitrasur  Si7igh  v.  Baboo  Nund 
Loll  Singh  (&),  the  provisions  of  which  were  similar 
to  the  Mad.  Reg.  XV.  of  1816,  sec.  10,  Srimut 
Mootoo     Vijaya     Raganadha    v.     Rang     Anga    Mooioo 

(o)  See  case  reported  upon  this  point,  8  Moure's  Ind.  App.  Cases, 
pp.   193,   492. 

(6)  8  Moore's  Ind.  App.  Casee,  199, 
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Natchiar  [a]  ;  and  upon  which  point  it  was  not  com- 
petent for  either  party  to  go  into  evidence. 

Secondly,  that  the  two  former  decrees  of  the  Prin- 
cipal Sudder  Ameen  and  additional  Zillah  Judge 
ought  to  have  been  affirmed ;  or  the  case  reminded 
to  the  lower  Court,  with  directions  that  the  De- 
fendants in  the  suit  should,  under  Ben.  Regs. 
I.  of  1798,  sec.  3,  and  XY.  of  1793  sec.  11, 
deliver  in  a  true  and  correct  account,  on  oath  or 
solemn  declaration,  of  their  receipts  and  expenditure 
as  Mortgagees  in  possession  ;  and  that  an  account 
should  then  be  taken  by  the  Lower  Court  in  order 
to  ascertain  whether  anything,  and  what,  was  due  and 
owing  to  the  Defendants  in  respect  of  the  mortgage 
money  and  interest  at  the  date  when  it  is  alleged  the 
foreclosure  proceedings,  if  valid,  took   effect.     And 

Thirdly,  that  the  Defendants  failed  to  prove  either 
that  they  were  entitled  to  foreclose  the  mortgage,  or 
that,  if  so,  the  same  was  duly  foreclosed  in  such  man- 
ner as  required  by  Ben.  Reg.  XYII.  of  1806,  sec,  8, 
as  to  operate    s  a  bar  to  the  Plaintiffs'  right. 

Judgment  was  delivered  by 

The  Lord  Justice  Knight  Bruce  : — 

This  appeal  arises  on  a  litigation  which  commenced, 
at  the  latest,  in  the  year  1 852,  but  in  a  sense  earlier, 
on  the  question  w^hether  a  mortgage  continued  sub- 
ject to  redemption  ;  and  if  it  did,  what,  if  anything, 
was  due  upon  it :  a  litigation  that  might  and  ought 
to  have  been  less  complex,  less  prolix,  and  less  tedious 
than  it  has  unhappily  been.  That  there  was  a  mort- 
gage is  plain  ;  it  may  be  taken  also  as  equally  plain 

(fl)  3  Moore's  Ind.  App.  Cases,  278. 
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that  if  it  is  redeemable,  the  present  A.ppeUaats  (for 
it  may  be  considered  that  there  are  two  Appellants) 
are  the  persons  entitled  to  redeem,  and  that  the 
Respondents  are  the  actual  Mortgagees  in  possession, 
who,  if  the  mortgage  is  redeemable,  are  liable  to  be 
redeemed. 

By  two  decrees,  dated  respectively  the  31st  of  De~ 
cei7iber,  1855,  and  the  9th  of  December,  1857,  the 
latter  being  made  on  the  appeal  of  the  Mortgagees 
from  the  former,  the  Mortgagors'  representatives  (the 
Appellants)  were  not  only  declared  entitled  to  redeem 
the  mortgage,  but  were  also  declared  entitled  to  do 
so  without  making  any  payment ;  and  this  on  the 
ground  that,  as  then  decided,  the  Mortgagees  in  pos- 
session had  fully  paid  themselves  by  receipt  of  rents 
and  profits. 

These  Zillah  decisions,  the  Mortgagees  having  been 
dissatisfied  with  them,  led  to  a  special  appeal  on  their 
part  to  the  Suclder  Dewanny  Adawlut  at  Calcutta^ 
which  Court  in  1859  reversed  them,  upon  the  ground 
(which  was  in  fact  the  only  question  before  the  Court 
on  the  special  appeal)  that  certain  proceedings  taken 
by  the  Mortgagees  with  a  view  to  foreclosure  had 
effectually  barred  the  equity  of  redemption,  and, 
consequently,  that  the  Appellants'  suit  ought  to  be 
dismissed  with  costs. 

That  led  to  the  present  appeal,  in  which  the  Appel- 
lants contend  for  the  relief  given  to  them  by  the 
decrees  of  1855  and  1857,  or  at  least  for  something 
less  disadvantageous  to  them  than  the  decree  of  1859, 
Upon  the  materials  before  their  Lordships,  their 
opinion  is  not  in  favour  of  the  decrees  cf  1855  and 
1857,  or  either  of  them,  nor  is  it  in  favor  of  the  decr-ee 
of  1859.     They  conceive  that  the  materials  before  the 
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Court  whicli  pronounced  the  decree  of  1855,  or  before 
the  Court  which  pronounced  the  decree  of  1857,  were 
not  nor  are  suificient,  as  to  the  matter  of  debt,  to 
support  either  of  those  decrees  ;  and  that,  on  the 
other  hand,  the  Court  which  pronounced  the  decree 
of  1859  was  not,  by  the  state  of  things  then  before 
it,  enabled  to  make  that  decree. 

Their  Lordships  consider  that  it  did  not  appear 
sufficiently  before  '.he  Court  in  1855,  or  before  the 
Court  in  1857,  that,  on  the  assumption  of  the  redeem- 
able condition  of  the  mortgage,  there  was  not  anything 
then  due  to  the  Mortgagees  on  their  security. 

The  Tiillah  Courts,  in  coming  to  this  conclusion  as 
to  the  state  of  the  accounts,  seem  to  have  proceeded 
not  upon  proof  of  the  actual  collections  which  were 
or  ought  to  have  been  made. by  the  Mortgagees,  but 
upon  materials  which  were  in  a  great  measure  specu- 
lative and  conjectural.  And  this  objection  to  the 
mode  of  taking  the  accounts  has  in  fact  been  taken 
by  the  Appellants'  Counsel  at  their  Lordships'  Bar, 
when  contending  against  the  application  by  the  Sudder 
Court  of  the  account  so  taken  to  the  question  of 
foreclosure. 

The  other  objections  taken  to  the  decree  of  1859 
are — first,  that  the  Sudder  Court  ought  not  to  have 
decided  the  cause  on  the  question  of  foreclosure, 
because  that  question,  though  raised  upon  the  plead- 
ings, had  not  been  made  one  of  the  issues  settled  in 
the  Court  of  First  Instance,  where  alone  evidence 
could  be  taken  ;  and,  secondly,  that  the  Court  came 
to  an  erroneous  conclusion  in  treating  the  proceedings 
of  which  there  was  any  evidence  as  an  effectual  bar 
to  ^i^'^&  Appellants'  right  of  re/.-mption.  Their  Lord- 
ships  consider     both     these     objections    to    be   well 
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founded.  It  is  clear  that  there  has  been  no  such 
trial  of  the  question  of  foreclosure  as  the  Regulation 
which  prescribes  the  statement  of  formal  issues,  and 
indeed  substantial  justice,  require.  And  in  dealing 
with  this  question  the  Sudder  Court  seems  to  have 
directed  its  attention  to  the  erroneous  reasons  assigned 
by  the  Zillah  Judge  for  holding  that  no  right  of  fore- 
closure existed  rather  than  to  the  effect  of  the  pro- 
ceedings proved. 

In  September^  1850,  when  they  filed  their  notice 
of  foreclosure,  the  Mortgagees  not  only  had  notice 
that  the  interest  of  the  original  Mortgagor  had  been 
taken  in  execution,  but  were  actively  disputing  in  a 
summary  suit  the  right  of  the  decree-holder  to  put 
up  that  interest  for  sale.  There  had  been  a  decision 
against  their  objection,  and  their  appeal  against  that 
decision  was  pending.  The  appeal  was  decided 
against  them  on  the  8th  of  January^  1851,  and  the 
equity  of  redemption  was  sold  to  the  Appellants  on 
the  Tth  of  April,  1851.  It  is  quite  clear  upon  the 
authorities  that,  if  the  sale  had  taken  place  before 
the  notice  of  foreclosure  was  filed,  that  notice,  to  be 
effectual,  must  have  been  served  on  the  purchaser  ; 
and,  in  the  circumstances  above  stated,  their  Lord- 
ships conceive  that  it  ought  to  have  been  served  upon 
the  decree-holder.  Yet  there  is  no  evidence  of  any 
attempt  to  serve  it  upon  any  one  except  the  widow 
and  heiress  of  the  original  Mortgagor. 

Their  Lordships,  therefore,  think  that  the  question 
of  foreclosure  ought  to  be  further  and  fully  tried 
upon  an  issue  to  be  regularly  settled  ;  and  that  the 
mortgage  account,  whether  as  incidental  to  the  ques- 
tion of  foreclosure  or  to  the  question  of  redemption, 
ought  to  be  properly    taken.     They   desire,  however, 


ON     AFPKAL    FROM     THK     EAS'l     INDIKS. 


15 


to  leave  undisturbed  the  findings  of  the  Zillah  Courts 
upon  the  title  of  the  Appellants  to  sue  as  the  repre- 
sentatives of  the  Mortagagor,  and  upon  the  exteut 
and  nature  of  the  lands  which  are  the  subject  of 
litigation. 


of   opinion,  that   each    of  the 
1857,    and   1S59    should    be 


Their  Lordships  are 
three  decrees  of  1855, 
discharged,  and  that  the  cause  should  be  remitted 
to  India,  and  that  the  High  Court  at  Calcutta,  or, 
under  its  direction,  the  proper  Zillah  Court,  should 
inquire  whether  the  Appellants'  right,  or  equity  of 
redemption,  as  concerning  the  mortgaged  estates  in 
question,  or  any  and  what  part  of  them,  has  become 
foreclosed  or  barred  ;  and  if  it  has  not  become  so  as 
to  the  whole  of  the  estates,  then  to  take  an  account 
of  what,  if  anything,  is  due  to  the  Respondents,  or 
any  of  them,  on  the  security,  and  for  that  purpose 
to  take  the  usual  accounts  as  to  rents  and  profits  and 
disbursements,  with  just  allowances,  and  upon  the 
result  of  that  account  to  deal  with  the  matters  in 
dispute  accordingly.  The  parties  respectively  to  be 
at  liberty  to  adduce  evidence,  in  addition  to  that  now 
before  us,  upon  these  issues,  upon  the  determination 
of  which  the  final  decision  of  the  cause  must  depend. 
The  costs  of  the  trial,  including  those  of  this  appeal, 
to  abide  the  event. 


1863. 
Moaux 

L.V.LL 
SOOKOOL 

V. 
GOLUCK 

Chundkr 
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JoYKlSHEN    MoOKERJKE 


Appellant^ 


AND 


The  Collector  of  Easi  Bvrdwan  )  p^„^^^  j,,,>, 

A  XT*     Kx)TTr\      Knv      Khen'ppfi'nr  -  -   \  ■* 


AND  Brijo  Koy,  Phareedar 


On  appeal  from    the    Sudder    Detvanny    Adowlut 
at  Calcutta, 

TliE  question  raised  in  this  appeal  was  the  right  of 
the  Appellant,  the  Talookdar  of  Mouzah  Gohindopore^ 
to  the  possession  of  certain  land  within  the  limits  of 
his  Talookdary^  included  in  the  Decennial  Settle- 
ment, which  the  Collector  of  East  Burdwan  insisted 
were,  previously  to  and  at  the  time  of  that  Settlement, 


*  Present:  Members  of  the  Judicial  Committee. — The  Bight 
Hon.  Lord  King'sdown,  the  Eight  Hon.  the  Lord  Justice  Knight 
Bruce,  and  the  Right  Hon.  the  Lord  Justice  Tui'ner. 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight 
Hon.  Sir  James  W.  Colvile. 


ISth  &  16th 
Feb. 1864. 

ChaJieran 
lanAs  in  Ben- 
gal, held  an- 
terior to  the 
Decennial 
Statement, 
under  the 
Zemindar  of 
Burdrvan,not 
merelyinlieu 
of  wages  for 
persona  I  ser- 
vices to  the 
Zemindar,hut 
also  for  the 
performance 
of  the  duties 

of  village  watcliman.  are  not  resnmable  as  Tannahdary  lands  by  the 
Goverment,  under  sec.  a,  cl.  4  of  Ben.  Reg- 1,  of  1793,  butare,  by  sec.  4 
of  Ben.  Eeg.  VIII.  of  1793,  annexed  to  the  ilfa/^ruza?'^  lands,  and  respon- 
sible for  the  jiuLlic  revenue  assessed  on  the  Zemindary. 

Chowkeedars,  or  village  watchmen,  are  liable  to  services  to  the 
T'jlooMar,  but  Chakeran  lands  held  by  them  for  such  services 
are  not  liable  to  be  resumed  by  the  Talookdar  for  his  own  use  dis- 
charged of  the  obligation  to  which  they  are  subject.  So  held  by  the 
Judicial  Committee,  affu-ming  the  judgments  of  the  2'»7i'a/i  and  Sudder 
Courts,  in  a  suit  for  resumption  by  the  Appellant  as  Talookdar,  under  a 
purchase  of  certain  lands  from  the  Zemindar  of  Burdimn,  which  he 
alleged  to  be  Gram  &urunjamee  (rent-fi-ee  \illage  lands),  but  which  were 
proved  to  be  Chakeran  lands,  appropriated  to  the  maintenance  of 
Chou-kecdars   in  the  Talook  in  which  the  lands  Were  situate. 

The  right  of  appointing  Chomkeedars  belongs  to  the  Talookdar,  such 
officers  being  liable  to  the  performance  of  services  to  the  Talookdar  :  and 
as  by  usage  in  the  Ztmivdary  oi  Burdwan,  C'7ioirAeef7a?'s  had  been  accus- 
tomed to  render  such  services  to  \heZc:iindar,  the  Choivkeedar  was  held 
entitled  to  possession  of  the    Chakeran  lands  under  such  tenure. 
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CJiuhenm   lands    (lands   set  apart    and    appropriated     ^^^'"'^"^ 
as  a  remuneration  for  services),  and  had  so  continued    Joykishex 
up  to  the  institution  of  the  suit.  "  "^^  „_ 

The  Appellant's  case  was,  that  these  lands  were 
Gram  Suriinjamee  Ckakeran,  or  lands  appropriated 
in  lieu  of  wages  as  a  remuneration  for  personal 
servicers -rendered  to  the  Zi?;«//2</rtr,  and  that  upon  the 
cesser  of  such  services  he  was  entitled  to  take  posses- 
sion of  such  lands  ;  while  the  contention  on  the  part 
of  the  Eespondent,  the  Collector  of  ^ast  Burdivan^ 
was,  that  the  lands  were  Tannahdarf/^  or  Chow- 
kecdarfj  Chakeran^  or  lands  appropriated  as  remu- 
neration for  Police  services,  and  that  as  such  they 
were  not  resumable  by  the  Appellant,  as  Tuluohla)\ 
at  all  events,  while  the  holder  of  the  lands  continued 
to  perform  the  Police  services. 

The  circumstances  of  tlie  case  and  the  nature  of 
the  tenure,  were  as  follows  : — 

Prior  to  the  Decennial  Settlement  the  landholders, 
and  Suddcr  Farmers  of  land,  were  bound  by  a  clause 
in  their  engagements  (<;),  to  keep  the  peace,  to 
prevent  robberies,  and  arrest  offenders ;  and  for 
these  purposes  they  retained  in  their  service  an  esta- 
blishment of  Tannahdars  (Volia^  officers)  and  Fykes 
or  Chowkeedavs  (village  watchmen). 

Mouzah  Gohindoporc^  to  which  the  lands  in  dispute 
belonged,  was  at  the  time  of  the  Decennial  Settlement  a 
part  of  the  large  Zemindanj  of  the  Rajah  of  Biird- 
wan  ;  and  the  nature  of  the  Police  establishment  of  the 
Zemindar  of  Burdwan,  in  tlie  year  1788,  is  referred  to 
in  the  5th  Report  of  the  Select  Committee  on  the  affairs 
of    India    in    the    following    terms : — "  His  Police 


(a)  Se«  Haringtoa'*  Analysis,  p.  459. 
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^J^^^     establishment,  as  described  in  a  letter  from  the  Magis- 
JoYKisHEN   trate  of  the    12th    of    October,    1788,    consisted   of 
y,  Tannahdars,  acting  as  chiefs  of  Police  divisions,  and 

Collector    S^^i'tliaQS  of  the  peace  ;  under    whose    orders    were 
OF         stationed  in  the  different  villages,  for  the  protection 
BL'KDWAif.    ^f  t^®  inhabitants,  and  to  convey  information  to  the 
Tannahdars,  about  2,-100   Pf/kcs,  or  armed  constables. 
But,  exclusive  of    these    guards,  who  were  for  the 
express  purpose  of  Police,  the  principal  dependence 
for  the  protection  of  the  people  probably  rested  on 
the   Zcmiiidary   PfjJces ;  for  these  are  stated  by  the 
Magistrate  to    have  been    in    number  no    less  than 
10,000,  who  were  at  all  times  liable  to  be  called  out 
in  aid    of    the    Police"    {a).     The    Tannahdars  and 
Ptjkes  were  remunerated  by   the  Zemindar,  either  by 
an  appropriation  of  Cahkeran  lands  or  by  a  money 
payment,  and  in  the  calculation  of  the  jumma  of  the 
Zemindary  to  be  assessed,  with  a  view  to  the  Decen- 
nial   Settlement,    the  profits  of  the   Chakeran   lands 
were  not  brought  into  account,  and   deductions  were 
allowed  in  favour  of  the   Zemindar    for  the  charges 
for    such   Pykes   as  were  paid    in    money,    and  the 
Decennial  Settlement  was    carried    into  effect    upon 
such  a  caleulatioD  {h). 

Ben.  Reg.  I.  of  1703,  which  declared  the  assess- 
ment of  the  Decennial  Settlement  fixed  for  ever,  in 
the  4th  cl.,  sec.  S,  provided  as  follows  : — "  The  jumma 
of  those  Zemindars,  independent  Talookdars,  and 
other  actual  proprietors  of  land,  which  is  declared 
fixed  in  the  foregoing  articles,  is  to  be  considered 
entirely  unconnected  with,  and  exclusive  of,  any  allow- 
ances which  have  been  made  to  them  in  the  adjust- 

(fl)  SthEeport,  1812,  p.  71. 

(i)  Mr.  Shore's  minute,    1789,  oth  Eeport,  p.  198. 
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ment  of  their  jiimma,  for  keeping  up  Tamiahs,  or  1^64. 
police  establishments,  and  also  of  the  produce  of  any  Joykistien 
lands  which  they  may  have  been  permitted  to  appro-  ookerjee 
priate  for  the  same  purpose ;  and  the  Gorvernor- 
General  in  Council  reserves  to  himself  the  option  of 
resuming  the  whole  or  part  of  such  allowances,  or  pro- 
duce of  such  lands,  according  as  he  may  think  proper, 
in  consequence  of  his  having  exonerated  the  pro- 
prietors of  land  from  the  charge  of  keeping  the  peace, 
and  appointed  officers  on  the  part  of  Government  to 
superintend  the  Police  of  the  country.  The  Governor- 
General  in  Council,  however,  declares  that  the 
allowances  or  produce  of  lands  which  may  be 
resumed,  will  be  appropriated  to  no  other  purpose  but 
that  of  defraying  the  expense  of  the  Police  ;  and  that 
instructions  will  be  sent  to  the  Collectors,  not  to  add 
such  allowances,  or  the  produce  of  such  lands,  to  the 
jumma  of  the  proprietors  of  land,  but  to  collect  the 
amount  from  them  separately." 

By  Ben.  Ecg.  YIII.  of  1793,  which  amended  and 
enacted  the  rules  for  the  Decennial  Settlement,  after 
declaring,  in  section  36,  that  the  assessment  was  to 
be  fixed,  exclusive  and  independent  of  all  existing 
Lakhiraj  lands,  it  was,  in  section  41,  provided  as 
follows  : — "  The  G  hake  ran  lands,  or  lands  held 
by  public  officers  and  private  servants  in  lieu  of 
wages,  are  also  not  meant  to  be  included  in  the 
exception  contained  in  section  36.  The  whole  of 
these  lands  in  each  Province  are  to  be  annexed  to  the 
Malguzary  lands,  and  declared  responsible  for  the 
public  revenue  assessed  on  the  Zemindaries,  inde- 
pendent Talooks^  or  other  estates  in  "which  they  are 
included,  in  common  with  all  other  Malguzary  lands 
therein." 
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In  order  to  correct  abuses  arising  from  tlic  Zemin- 
clary  police  establishments,  and  to  afford  more 
effectual  protection  to  person  and  property,  a  new 
system  of  Police  was  established  by  the  Govern- 
ment on  the  7th  of  December,  1792,  the  rules  of 
which,  with  amendments,  were  re-enacted  in  Ben. 
Eeg.  XXII.  of  1793.  That  Regulation  provided,  that 
the  Police  of  the  country  should  thenceforward  be  consi- 
dered under  the  exclusive  charge  of  oiScers  appointed 
by  the  Government,  and  that  each  Zillali  should  be  di- 
vided into  Police  jurisdictions  of  a  certain  extent,  each 
superintendent  by  a  Darogah  ?  and  by  see.  12  all  the 
village  watchmen  were  thereby  declared  subject  to  the 
orders  of  the  Darogah  ;  and,  amongst  other  duties,  by 
section  13,  the  Police  Darogahs  were  directed  to  keep 
a  register  of  the  village  watchmen  declared  subject  to 
their  orders ;  and,  upon  the  death  or  removal  of  any 
of  them,  the  landowners  or  others  to  whom  the  filling 
up  of  the  vacancies  might  belong,  were  required  to 
send  the  names  of  the  persons  whom  the}-  might 
appoint  to  the  Darogah  oi  the  jurisdiction,  that  they 
raiGrht  be  registered  bv  him. 

For  the  more  complete  formation  of  the  register  of 
village  watchmen,  and  to  enable  the  Zillah  and  City 
Magistrates  at  all  times  to  ascertain  what  number  and 
descriptions  of  watchmen  and  guards  were  maintained 
in  aid  of  the  Police  throughout  their  respective  juris- 
dictions (^),  it  was  enacted  by  section  21  of  Ben. 
Peg.  XII.  of  1807,  that  "  every  landholder,  farmer, 
merchant,  or  other  person  employing  P/jkes,  Ghokce- 
dars,  Pusbaus,  Nigabans,  Biirkunduzcs,  or  any  other 
description  of  watchmen  or  guards,  shall,  within  three 


[(()  See  n«rington"e  Analjsi^,  p.  -3 13. 
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moTitlis  after  the  promulgation  of  this  Eogiilation, 
transmit  a  list  thereof,  specifj'ing  the  names,  occupa- 
tions, places  of  residence,  and  allowances  in  land  or 
money,  of  the  several  persons  entertained  by  them.^ 
to  the  jMagistrate  of  tlie  Zillah  or  City  in  %Yhich  they 
were  employed.  They  shall  also  transmit  to  the 
Magistrate  a  similar  list  in  the  first  month  of  each 
succeeding  Bengal^  Fusilfj,  or  Willaity  year  (accord- 
ing to  the  era  current  in  the  district),  made  up  to  the 
last  day  of  the  preceding  year.  Any  neglect  to  furnish 
such  lists  (especially  after  being  called  upon  by  the 
Magistrate),  as  well  as  any  wilful  omission  to  include 
in  them  persons  actually  employed  as  guards  or 
watchmen,  of  whatever  denomination,  shall  be  liable 
to  a  fine  to  Government  not  exceeding  Us.  200,  to  be 
determined  by  the  Magistrate,  according  to  the  situa- 
tion of  the  party  and  circumstances  of  the  case." 
The  object  of  the  above-stated  section  was  subse- 
quently further  provided  for  by  Ben.  Heg.  XX.  of 
1817,  sec.  2L 

It  appeared  that  at  about  the  time  of  the  Decennial 
Settlement  one  SrishlcedJair  had  possession  of  the 
lands  in  dispute  as  a  remuneration  for  his  services  as 
Tannahdar  in  the  establishment  of  the  Zemindar  of 
Burdwan^  and,  subsequently  to  the  alterations  in  the 
Police  system  before  referred  to,  he  continued  to  hold 
the  lands  in  the  capacity  of  Pt/ke,  or  Choivkeedar^ 
under  the  Talookdar  of  Gohindoporc,  who  held  that 
Talook  in  putnee  (in  perpetuity)  of  the  Zemindar, 
and,  as  appeared  from  the  Eecords  of  the  Foujdary 
Court  of  Zillah  Biirdwan,  he  was  returned  as 
so  holding  in  the  lists  transmitted  to  the  Zillah 
Magistrate  in  conformity  with  section  21,  of  Ben.  Eeg. 
XII.    of   ISOT.       Srishtccdhiir    died    about    the  vcar 
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IS.jG,  and  Sundololl  Roy,  who  was  appointed  to  suc- 
ceed him,  entered  into  possession  of  the  lands  in 
dispute,  and  his  name  w^as  entered  in  the  Records  of 
the  Zillali  Magistrate,  as  holding  the  lands  in  the 
capacity  of  Vliareedar  (village  station  policeman)  of 
Gohludopore.  Upon  the  death  of  Nundololl  Roy^ 
Kvishto  Nayck  was  appointed  Phareedar^  and  entered 
into  possession  of  the  lands  accordingly ;  and,  upon 
the  death  of  Krhlito  Nayc/c,  in  the  year  1850,  Ahmed 
Buksh  was  appointed,  and  entered  iuto  possession  of 
the  lands,  and  held  the  same  in  the  year  1852,  when 
the  TalooJc  of  Gohindopore  was  purchased  by  the 
Appellant. 

Shortly  after  the  appointment  of  Ahmed  Buksh  a3 
Fh'ireedar  of  Goblndopore  he  was  appointed  by  the 
Magistrate  to  discharge  the  duties  of  Fhareedar 
at  a  neighbouring  station,  Doloybazar',  and  the 
Appellant  having  ascertained  this  circumstance  when 
he  entered  into  possession  of  the  Talookdary,  insisted 
that  lie  had  a  right  to  dispossess  Ahmed  Buksh,  and 
to  take  possession  of  the  lauds  in  dispute  for  his  own 
purposes.  TJpjn  proceeding  to  take  possession,  how- 
ever, the  Appellant  was  resisted  by  Ahmed  Buksh, 
and  eventually,  in  1855,  he  instituted  a  suit  to  enforce 
his  alleged  right,by  filing  his  plaint  in  the  Moonsiff''s 
Court  of  East  Burdwan  against  Ahmed  Buksh,  and 
the  Eespondent,  the  CollecLor.  The  material  statements 
in  the  plaint  were  to  the  effect,  that  Ahmed  Buksh  from 
the  time  of  Appellant's  nurchase  had  not  been  present 
to  take  care  of  the  Zemindar y  Office  of  Gohindopore 
village,  or  to  keep  a  watch,  or  do  any  other  business, 
although  he  continued  to  hold  the  lands  in  dispute  as 
Chakeran  lands,  and  forcibly  retained  possession ;  that 
the  lands  were  never  held  at  any  time  as  service  lands 
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for  Tannahdari)  (Police  duties),  and  that  it  was  not 
laid  down  by  any  Eegulation  that  service  lands  for  the 
Tillage  Choivkeedars  must  be  given  by  the  Talook- 
dars  or  Zemindars  ;  that  the  lands  were  Gram  Sanm- 
jnmec  lands,  of  which  the  Appellant  was  owner,  and 
that,  by  sec.  4l  of  Ben.  Reg.  YIII.  of  1793,  as  such 
lands  had  been  included  in  liie  settlement  with  the 
Zemindar'^ s  rent-paying  lands,  the  Appellant  was 
entitled  to  the  lauds  as  liable  to  pay  rent  to  him  ;  and 
the  plaint  prayed,  that  upon  the  Zemindarrj  rights 
being  established,  he  might  bo  put  in  possession  of  the 
disputed  land,  containing  19  heegahs  1  cottah  and 
13  chuttacus,  of  the  estimated  value  of  Rs.  200, 
together  with  mesne  profi-.s,  iiendente  lltc^  and 
interest  until  the  time  the  amount  of  decree  should 
be  realized. 

The  Respondent,  the  Collector  of  East  Burdtvan, 
insisted  that,  by  the  records  of  the  Criminal  Court,  it 
was  manifest  that  SrishteedJmr  had  possession  of  the 
land  in  dispute  as  Phareedar  in  the  year  1813,  and 
that  his  successors  in  that  capacity  had  also  held  the 
land  ;  that  the  land  was  never  Gram  Suriinjajnee,  but 
Chakeran  land  for  the  performance  of  Police  Choio- 
keedary  duties,  and  had  been  held  as  Chowhecdary 
Chakeran  land  for  forty-two  years  at  the  least,  and 
was  probably  so  held  before  the  commencement  of  the 
Decennial  Settlement. 

The  Appellant  in  his  replication  repeated  his  claim 
to  the  land  as  Gram  Surunjamee  land,  and  his  title 
thereto,  under  Ben.  Reg.  YIII.  of  1793,  sec.  41, 
as  contended  that,  inasmuch  as  the  powers  of  the 
Zemindar  of  Bur  divan,  the  original  proprietor,  with 
respect  to  the  land,  were  then  vested  in  him,  the 
Chakeran  land  which  the   Defendant  and  his  prede- 
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18G4.       cessors  obtained  for   attending   the  Zemindary    duties 

j^YKis^x   in  lieu  of  salaiy,  were  then,  since  he  did  not  perform 

MooKERjEE  ^i^g  Zemindary  business,  liable  to    resumption    by    the 

The        Appellant.     The  replication   also   stated  that    Deodar 

CoLLEcxoR    ^^^^;^  Yi'd(]i  been  appointed  in  the  room  of  the    Defen- 

East  ^     ^.^^^^  Ahmed    Biiksh^    as    Phareedar    of    Doloyhazar^ 

but   that  he  did  not  attend  to   the  ChotvJreedary  of  the 

Pharee   Gohindoporc^     nor    look  after   the    Zeniiriddry 

duties  in  any  way. 

In  consequence  of  the  appointment  oi  D cedar 
Buksh  he  was  made  a  Defendant  to  the  suit  in  the 
place  of  Ahmed  Buksh. 

Issues  were  prepared  on  the  part  of  the  Appellant, 
and  of  the  Eespondent,  the  Collector,  and  after  the 
same  were  settled  by  the  Jloonsif,  the  parties  pro- 
ceeded to  produce  evidence  in  relation  thereto.  The 
Appellant  gave  in  evidence  a  document  purporting  to 
be  a  copy  of  statement  taken  from  the  records  of  the 
Criminal  Court  of  the  year  18 13,  under  the  title  of 
"  A  statement  of  the  village  of  Gobindopore,  in 
Pcryiinnah  Shahahad^  under  the  jurisdiction  of 
Tharra  Koochut,''^  in  which  the  Tannah  was  stated  to 
be  distant  four  miles  from  the  village,  and  Srishtced- 
hiir  Tannahdar  was  stated  to  hold  10  Iccyahs  17 
cottahs  (the  land  in  dispute)  as  service  .land,  and  also 
certain  other  documents,  which  were  principally 
copies  of,  or  extracts  from,  correspondence  between 
the  Collector  of  Burdwan  and  other  ofiicers  of  the 
Govcrment  in  relation  to  service  lands  within  the 
district  of  Burdwan.  Three  witnesses  were  called 
by  him  to  prove  that  Shrishtcedhiir  Tannahdar  3.xiii)i\^ 
successors  had  never  performed  police  services,  but 
had  transacted  Zcmindanj  business  solel}^,  and  on  that 
account  held  the  land  in  dispute. 
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I'he  Respoudent  gave  iu  evidence  certain  docu- 
ments in  relation  to  tlie  Decennial  Settlement  con- 
cluded with  the  Zemindar  of  Bunhoan  in  the  year 
1789,  comprising  the  engagement  of  the  Zemindar^ 
and  the  Doivl  Bundobusts,  or  particular  statement  of 
the  jumma  of  the  Zemindar y^  and  of  the  net  jumma 
payable  in  conformity  with  the  settlement ;  and  also 
other  documents,  consisting  of  copies  of  correspondence 
between  the  officers  of  the  Government  in  relation  to 
matters  connected  with  the  question  in  dispute. 

On  the  30th  of  April,  1856,  the  3IooiisiJ^,  relying 
upon  the  witnesses  for  the  Appellant,  found  that  the 
land  entered  in  the  statement,  from  the  Criminal 
records  of  the  year  1813,  as  in  the  possession  of 
Srishteedhur^  had  been  granted  to  him  for  Zemin- 
dary  services  solely,  and  that  such  land,  being 
included  in  the  Decennial  Settlement,  was  rent-payiag 
laud ;  and  after  declaring  his  opinion,  that  as  the 
Zemindary  services  were  no  longer  performed  the 
bolder  could  not  retain  the  land,  he  pronounced  a 
decree,  giving  to  the  Appellant  possession  of  the 
laud,  together  with  mesne  profits,  interest  and  costs. 

The  Respondent,  the  Collector,  appealed  to  the 
Court  of  the  Principal  Sudder  Ameen  of  Burdwan^ 
and  on  the  7th  of  December^  1857,  the  Principal 
Sudder  Ameen  made  a  decree  dismissing  the  appeal, 
with  costs. 

Application  was  made  to  the  Sudder  Dewanny 
Adawlut  at  Calcutta,  for  the  admission  of  a  Special 
appeal  from  the  decision  of  the  Principal  Sudder 
Ameen  in  this  suit  and  in  other  similar  suits  raising  the 
same  question;  and  on  the  28th  of  June,  1858,  such 
application  was  granted  by  the  Sudder  Court  on  the 
following    grounds: — "These    suits    were    instituted 
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under  the  provisions  ut  sec.  41,  Reg.  VIII.,  1793,  to 
JoYKisHEN  resume  certain  lands  held  by  the  Defendant  as  Chake-- 
ran,  on  the  plea  that  they  were  Malgusaiy  lands  as- 
signed to  the  parties  in  possession  for  the  performance 
of  certain  duties  connected  with  the  Zemmdart/,  and 
that  as  these  duties  had  ceased  to  be  performed,  the 
Zemindar  was  entitled  to  resume  them.  It  is,  however, 
admitted  by  the  Zemindar,  that  the  Defendants  per- 
formed both  Zemindary  and  Police  duties,  but  for  what 
period  is  not  distinctly  stated.  The  Government  (one 
of  the  Defendants  in  these  cases)  pleaded  that  the  lands 
were  Tannahdary  lands,  assigned  to  the  Choivkeedars 
for  the  performance  of  Police  duties  which  they  still 
continue  to  execute.  It  is  not  denied  by  the  Defen- 
dant (special  Appellant)  that  sec.  41,  Reg.  VIII. ^ 
1793,  applies  to  these  lands,  but  the  Lower  CourtSj 
without  determining  the  issue  which  arises  out  of  the 
Defendants'  pleadings,  viz.  whether  the  lands  were 
or  were  not  assigned  for  Police  duties,  have  declared 
that  the  Plaintiff  had  authority  to  resume  the  land 
under  the  section  quoted  above.  As  this  point  has 
not  been  determined,  the  decisions  are  consequently 
imperfect ;  and  as  the  Zemindar  (the  real  Respon- 
dent in  these  suits)  has  appeared  in  this  Court,  we 
remand  them  for  the  trial  of  the  following  issuea, 
which  arise  out  of  the  pleadings: — First,  what  were 
the  duties  performed  by  the  party  in  possession  of 
these  lands  at,  or  antecedent  to,  the  Decennial  Settle- 
ment, or  for  a  long  series  of  years  ?  Secondly,  if  the 
duties  were  wholly  Zemindary,  has  it  been  proved 
that  these  duties  have  ceased,  so  as  to  entitle  the 
Zemindar  to  resume?  Thirdly,  if  the  duties  per' 
formed  were  partly  Zemindary  and  partly  Police, 
whether,  on  proof  of  the  cessation  of  the  Zemindary 
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duties,   though  the  Police  duties  continue  to  be  per- 
formed, the  Zemindar  can  resume  the  lands  ?" 

The  suit  accordingly  came  before  the  Zillah  Court 
lor  trial  upon  the  issues  directed  by  the  Sudder  Court ; 
and  on  the  17th  of  November^  1858,  the  Appellant 
presented  a  petition  to  the  Zillah  Court,  stating  that  bued^an 
the  Police  station  at  Doloyhazar  had  been  abolished, 
and  the  Defendant,  Deedar  Buksh,  discharged  from 
his  stiuation,  and  that  Brijo  Ro?/  had  been  appointed 
Fhareedar  at  the  Police  station  at  Gobindopore^  and 
had  taken  possession  of  the  disputed  land,  and  pray- 
ing that  Brijo  Roy  might  be  made  a  Defendant. 

The  Respondent,  Brijo  Roy,  was  then  made  a 
Defendant  by  order  of  the  Zillah  Court,  and  put  in 
an  answer  in  the  suit. 

Additional  evidence,  both  documentary  and  oral, 
was  adduced  by  the  parties.  The  evidence  was  con- 
tradictory. Two  witnesses  were  examined  on  the  part 
of  the  Appellant,  who  proved  special  services  per- 
formed to  the  Talookdar^  and  that  the  land  was  held 
on  condition  of  performing  these  services  since  the 
time  of  Srishteedhur.  Amongst  other  documents 
given  in  evidence  by  the  Appellant,  was  a  copy 
of  a  statement  of  service  land  in  Tannah  Koochut 
for  the  year  1792,  which  purported  to  state  that 
there  were  104  beegahs  of  such  land  in  Pergun- 
nah  Shahabad  belonging  to  that  Tannah.  The 
Collector  filed  Eeports  of  Officers  of  Government 
and  list  of  the  names  of  Pykes  and  of  the  Cha- 
keran  land  held  by  them,  including  the  name  of 
Srishteedhur.  Two  other  witnesses  deposed  that  no 
service  had  ever  been  rendered  to  the  Zemindar  by 
the  persons  who  successively  held  the  lands  in 
q^uestion.. 
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1864.  On  the  29th  of  July,  1859,  Mr.  C.   Hobhouse,  the- 

JotkiIhen  Judge  of  the  Zillah  Court,  pronounced  his  judgment; 
and,  as  to  the  first  issue,  said  : — "On  a  careful  con- 
sideration of  all  the  documents  and  papei-s,  and  of  the 
viva  voce  evidence  produced,  and  the  laws  quoted, 
Eeg.  XXII.,  1793,  and  sec.  21  of  Eeg.  XX.  of  1817, 
by  both  parties,  I  am  of  opinion,  that  it  has  not  been 
substantiated  on  the  part  of  the  Plaintiff,  that  the 
duties  performed  by  the  servants  in  occupation  of  the 
lands  in  dispute  have  been  chiefly  Zemaidary,  and 
only  partly  Police ;  nor,  on  the  part  of  the  Defendants, 
that  the  duties  have  been  wholly  Police ;  but  that  the 
duties,  both  before,  at  the  time,  and  since  the 
Decennial  Settlement,  have  been  partly  Police  and 
partly  Zemindary,  as  follow : — Zcmindary^  first 
(personal  to  the  Zemindar),  to  collect  or  enforce 
collections  of  rents ;  to  guard  Mofassil  treasuries  ;. 
and,  perhaps,  to  escort  Mofussil  treasure.  Second 
(common  to  the  village  community),  to  keep  watch  at 
night,  to  secure  the  harvests.  Police — to  maintain 
the  peace  ;  to  apprehend  ofitenders  under  orders  of 
the  Tannahdars ;  to  report  criminal  occurrences ; 
to  convey  public  money  to  the  Siidder  treasury  (this 
duty  has  ceased  since  the  Decennial  Settlement)  ;  to 
serve  as  guides  to  travellei^.  I  may  add,  that  it  is- 
notorious,  and  in  my  personal  knowledge,  that  most 
of  theso  duties  are  at  this  present  time  performed  by 
the  village  watchmen  in  Burdwan.--  As  to  the 
second  issue,  the  Zillah  Judge  referred  to  his  opinion 
upon  the  first  issue  ;  and  as  to  the  third  issue,  the- 
Judge  stated  his  conclusion  as  follows: — "On  the 
whole  argument  on  this  third  issue  my  judgment  is  as 
follows :  that  the  duties  performed  by  the  servants 
in  possession  of  the  lands  in  dispute  have  been  proved 
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to  be  partly  personal  to  the  Zemindar^  partly  common 
to  the  village  community  and  to  the  public  generally, 
and  partly  special  to  the  State  ;  and  that  although  the 
Zemindar^ s  personal  duties  have  ceased  to  be  performed, 
yetthathehasnot  thereby  acquired  any  right  to  resume 
the  lands.  First,  because  of  the  fact  that  although  the 
lands  are  included  in  the  Mai  estate,  yet  they  are 
excluded  from  the  rental  paid  under  the  permanent 
settlement,  and  the  principle  of  equity  which  follows 
upon  this  fact,  that  the  Tiemindar  cannot  claim  a 
something  for  which  he  has  not  given  anj'-  equivalent ;. 
and,  secondly,  because  of  the  fact  that  the  conditions 
on  which  the  lands  were  held  were  not  wholly  per- 
sonal to  the  Zemindar^  but  were  comoion  to  him,  the 
village  community,  the  public,  and  the  State,  and 
enjoyable  by  all  pro  tempore  Zemindars^  and  bcciause- 
of  the  equit}'^  following  on  this  fact,  that  he,  the  one 
of  several  parties  having  interests,  present  or  possible^ 
in  the  lands,  should  not  have  the  power  to  resume 
and  dispose  of  the  lands  at  his  own  pleasure  only.'" 
In  accordance  with  the  above-mentioned  judgment,. 
i\ieZill(ih  Judge  made  a  decree  dismissing  the  suit 
with  costs. 

The  Appellant  appealed  to  the  Sadder  Deivannif 
Adaivlut.  The  appeal  came  on  for  hearing  before 
Messrs.  Raikes,  Trever^  and  Sa?nueUs,  three  of  the 
Judges  of  that  Court ;  and  on  the  17  th  of  April,  1860, 
the  decree  of  the  Zillah  Court  was  affirmed  by  the 
judgment  of  the  majority  of  the  Judges,  Messrs. 
Trevor  and  Samuells  (the  other  Judge,  Mr.  Raikes, 
being  dissentient),  and  a  decree  passed  dismissing 
the  appeal  with  costs. 

Mr.  Trevor  (Mr.  Samuells  concurring)  delivered 
the  judgment  of  the    Sudder   Court,  and   declared,  as 
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to  the  first  issue,  that  from  the   earliest    periods  there 
were     Tunnahdan/,    or    Choivkedary    Chakeran,      but 
that  with   that   description   of  service  land  the  Court 
had  no  concern    in   the    case   before  them  ;  and    that 
another  and   distinct    species    of     service   lands  was 
called     "  Zemindar y      Chaheran^^^       held    by    village 
watchmen,  under  the  names  of  Paiks    and     PasbanSy 
and  upon  this  issue  expressed  his  opinion,  that  from  a 
period  antecedent   to   the  Decennial    Settlement,  the 
lands  in    dispute  had   been    held    by    parties   on  the 
condition  of  performing  services    both  to    the  village 
community   and    to   the    Zemindar  ;    and,    as   to  the 
second   issue,    declared    that,      on    the   finding     that 
the   lands    in   dispute     had     been     before,    at,     and. 
since   the    Decennial    Settlement,    held  on  the  condi- 
tion of   the   performance    of   double   service,    viz.  as 
village  watch   and  Zemindary  Pykes^   it  was  compe- 
tent   to    the  Zemindars  to   resume   the    land  on  the 
tenant  refusing    to    perform  the  duties   of  Zeniindary 
Pyhes.  The  decree  then,  amongst  other  things,  dealing 
with  the  Decennial  Settlement,  declared  as  follows  :  — 
*'  The  ownership  of  the  soil  was  at  the   same    time 
declared   to    be  witli    the   Zemindars^  and  it  became 
necessary  for  Government  to  determine  to  whom    the 
land  held  by  the    ChowkeednrB   and    Zemindary    Pyket 
belonged  ;  with  that  object,  by  sec.    41  of  Reg.  YIII. 
of  1793,    it  was  declared  that  '  the    Chukeran    land^ 
or  lands  held  by  public  officers  and  private  servants  in 
lieu  of  wages,  are  also  not  meant  to  be  induced  in  the 
exception  contained   in   section    86,'    which    declares 
the  assessment  fixed,   exclusive  and   independent  of 
all   existing   Lakkiraj   lands.     The     whole    of   these 
lands   in   each   Province  is    to   be     annexed    to   the 
Malguzary    lands,    and   declared    responsible  for  the 
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public  revenue  assessed  on  the  Zemindar y^  indepen- 
(Jent  Talooks^  or  other  estates  in  which  they  are 
included  in  common  with  ail  other  Malguzary  lands 
therein.  The  question  then  arises  as  to  the  meaning 
of  this  law.     Does  it  at  once  absolutely   transfer  t!ie 


lands  to  the  Tiemindar^  and  with  the  lands 


the  right 


of  doing  with  them  as  he  pleases,  and  at  once  assess- 
ing them  ?  or  does  it  only  transfer  them  to  the 
Zemindar  subject  to  all  those  burdens  with  which 
the  Common  law  or  custom  has  burdened  them,  so 
long  as  the  public  service  or  private  convenience 
requires  that  they  should  be  burdened  ?  Unfortu- 
nately the  law  is  silent  on  the  point.  It  appears  to 
me,  however,  that  this  important  section  only  declares 
that  the  right  of  ownership  in  these  lands  is  with 
the  Zemindar  ;  that  though  they  are  not  a  portion  of 
lands  on  which  the  assessment  was  actuall}^  based, 
still  they  are  to  be  annexed  to  those  lands ;  and  that 
when  public  service  or  private  convenience  no  longer 
requires  that  they  should  be  devoted  to  the  purpose 
which,  under  the  customary  law,  they  have  hitherto 
been  devoted  to,  the  right  of  resuming  and  assessing 
them  is  with  the  Zemindar,  as  owner  of  the  estate 
in  which  they  are  settled.  In  carrying  out  this  law 
in  the  case  of  Zemindary  Pykcs,  no  question  could 
ever  arise  in  the  Courts.  The  Tiemindar  is  alone 
the  judge  of  the  necessity  of  the  retention  of  the 
services  of  his  own  servants,  and  he  may  dismiss 
them  or  retain  them  at  his  pleasure  ;  but  the  case  of 
village  watchmen  is  different :  their  services  are  not 
personal  to  the  Zemindar^  but  they  are  performed, 
first  and  mainly,  for  the  village  community ;  and 
consequently,  as  long  as  that  community  exists, 
the  lands  are    liable    to   the   charge  of  keeping  up 
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the    watch.        A    letter    of    the    Board,    dated    iSth 
October,    1790,    has  been    cited   by    the    Appellant, 
but  that    letter    leaves    the    meaning    of    sec.    41, 
Eeg,  YIII.    of    1793,    pst    where ,  it    was."     And, 
after  other  observations,  the  judgment  concluded  in 
these    terms  : — "  Allusion    has    been    made    by    the 
Judge,  and  also  in  this   Court,  to  the  deduction  of 
lis.  50,000,  allowed  to  the  Rajah  of   Burdivan  at  the 
Decennial  Settlement,  on  account  of  Nugdea  PyJces. 
Those  FyJces  were  of  a  semi- military  nature  :   were 
commanded  by  a  European  Officer,  and  kept  up  to 
guard    the    frontier    from    the    incursions    of     the 
Mahraitas,      The  force  is  totally  unconnected  with 
the  subject  before  the  Court,  and  it  consequently  is 
unnecessary  further  to  notice  the  circumstances  con- 
nected with   it.     The    foregoing    remarks    have    in- 
directly met  the    chief    arguments    adduced    by  the 
Counsel  for  the  Plaintifit.     From  wliat  is  there  stated, 
it  will  appear  that  at  the  Decennial  Settlement  the 
service  lands — both  those  of  the  village  watch  and  the 
Zemindar//  Ptjkes — were  not  included   in   the  assess- 
ment on  which  the  Settlement  was  based,  neither  was 
any  remission  of  revenue  made  in  lieu  of  them  ;   that 
appropriated  as    they    were    to    particular    purposes 
befoi'e  the    Decennial  Settlement,   so  they  remained 
after  it ;  that,  burdened    with    these    charges,  they 
were  declared  to  be  the  property  of    the  Zemindar ; 
and    though,  in   the   case    of  Zemindary   Fykes,   the 
Zemindar  can,    at  his    pleasure,    resume    the    lands, 
in  that  of  the   village   watch   he   cannot ;   but   that 
whilst  the  public  service  requires  them,  they  must 
remain  appropriated  to  those  purposes.     It  follows, 
from    this    view,    that    the    lands    are    burdened  by 
the  operation  of  law,   and  not  by  a  private  contract 
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between  the    Zemindar   and    the  tenant    Chowkeedar,         1364 
and   that,   consequently,   an  unauthorized  act  of  the    JoTKisirEs 
latter  can  in  no  way    justify    the  resumption  of  them 
by    the    former,  as,  under    other    circumstances,    it 
might  have  been  done." 

The   third  Judge,  Mr.    JRai/ces,    being    dissentient, 
delivered  a  separate  judgment,  in  which    he  stated  at 
length  his  reasons  for  considering  that  the  Appellant 
was  entitled  to  recover  possession  of  the  lands,  and  that 
the   decree    of  the    Zillah   Judge   should    have  been 
reversed.  The  material  part  of  his  judgment   was  as 
follows: — "  It  has  been  admitted  by  the  Government 
Pleaders,  that  where  these  services  have  been  purely 
Zemindary,  the   practice  (right    or   wrong)  has  been 
to  resume,  whenever  the  Zemindar  chose  to  dispense 
•with  such  services  ;   but  that,  in   the  present  case,  as 
the  occupant  of   the   land    has   performed  the  duties 
both  of  a  Tiemindanj  PyJcs   and    a   village   Chowkee' 
dar,    the   Zemindar,  in    consequence    of    th3  village 
Choivkeedar  being  also    a  Police  officer  and  a   servant 
of  the  State,  cannot  resume  the   lands  on   a  cessation 
of  the  Zemhidary  services.     Xow,  I  cannot  allow  that 
the  village  Chowkeedar  is  a  Police  officer,  or  a  servant 
of  the  State.     Section  1 3,  Reg.  XXIT.  of  1703,  enacts, 
that     '  All    Pyhes,   Choivkeedars,   Pashans,    Dusaud-s^ 
Neyahans,  Harees,  and   other   descriptions   of   village 
•watchmen,  are   declared  subject  to  the  orders   of  the 
Darogah.     He  shall  keep  a  register  of  their  names  * 
and  upon  the   death  or  removal  of  any  of  them,  the 
landowners  or  others  to  whom  the  filling  up  of  the 
vacancies  shall  belong,  shall  send  the  names  of  the 
persons  who    they   may    appoint  to    the  Darogah   of 
the  jurisdiction,  that   they  may  be  registered  by  him 
as  above  directed.'     The  next  section  describes  the 
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particular  duties  these  men  are  expected  to  perfornij 
and  provides   '  that  PyJces,  Pasbans,  or  other  village 
watchmen,  who  shall  not  act  in   eonformit)'-  with  this 
section,  shall   be  dismissed  from  the  station  by  the 
landholders,  or  other  persons  by  whom  they  are  cm- 
ployed,  upon  the   requisition  of  the  Magistrate  ;   and 
shall  be  further  punished  as  the  law  may  direct,'  &c. 
These  two  sections  appear  to   me  to  recognize  in  the 
plainest  terms  that   these  P//Ices,  Pasbans,  or  village 
watchmen,  are  servants   of '  the    landholders  or  other 
persons  by  whom  they  are  employed,'  and  are  not  ser- 
vants of  the  State.     At  page  44  of  the  Fifth  Eeport  of 
the  Select  Committee  on  the  afiairs  of   the  East  India 
Company,  mention  is  made  of  the  above   Regulation 
in  the  following   words  : — '  The   Pasbajis,  Pi/kes,  and 
other  description   of    village    guards,  who  still  have 
their  subsistence    from  the   village  establishment,  are, 
by  the  Regulation  then  above  cited,  placed  under  the 
authoriU'    of    the   Darogah,  who   keeps   a  register  of 
their   names,  and  on    a    vacancy    occurring   in    their 
number,     calls     on     the    Tiemindar — to     whom    the 
privilege  still  appertains — to  fill   it  up.'     And  again, 
at  page  71  of  the  same  Report,  when   treating  of  the 
PolicQ.  under  the  system  introduced  in  1793,  we  find  it 
stated,    that  '  the    village    watchmen,    and   such  as 
remain    undismissed  of   the   Zemindary  servants,  are 
by  the  public  Regulations  required  to  co-operate  with 
the  Darogah  ;   but  a  provision  of  this  nature,  without 
the  means    of    prompt   enforcement,    has    not    been 
attended  with  the    desired    effect.'       These  extracts 
show  that  it  was  not  the  village  watchmen  only  who 
were    declared  bound  to    obey    the  Darogahs^  but   all 
the  Zemindary    servants,  as    such  ;  and  if  the  argu- 
ment be  good,  that  a    person  who  acts   as   Ze7nindartf 
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servant,  and  as  village  Ghotvkeedar,  and  holds  lands 
for  these  services,  becomes  through  the  above  Eegu- 
lation  a  Police  officer  and  servant  of  the  State,  for  pre- 
cisely the  same^  reason  any  other  Zemindar y  servant 
must  be  a  Police  officer  and  servant  of  the  State,  and 
equally  independent  of  the  Zemindar  who  feeds  and 
employs  him,  and  remunerates  him  either  with  land 
or  money,  I  feel  no  hesitation  in  coming  to  the  con- 
clusion, that  when  the  persons  here  alluded  to  as 
village  watchmen  perform,  as  in  the  case  before  us^ 
the  duties  of  a  TAemlndary  Fijhe  and  of  a  village 
Choivkeedar^  and  hold  land  rent  free,  they  are  not 
Police  officers  of  the  Government,  but  servants  of 
the  Zemindar y  establishment,  and  the  tenure  of  the 
land  is  a  service  tenure,  that  the  occupant  holds  it, 
in  lieu  of  wages,  for  services  to  be  performed  to  the 
proprietor,  and  not,  as  alleged  by  the  Government 
Pleader,  exclusively  for  services  rendered  to  the 
State,  and  for  any  services  he  may  render  to  the 
community  of  the  village  ;  and,  I  believe,  a  separate 
charge  may  be  legally  made."  And  he  concluded  as 
follows  : — "  I  have  no  hesitation  in  holding  that  the 
Chakeran  lands,  of  which  it  is  admitted  the  present 
lands  form  a  part,  were  made  over  to  the  Zeimndara 
as  a  part  of  their  Malguzary  lands,  and  that  conse- 
quently any  one  who  holds  a  portion  of  these  lands 
without  paying  rents  is  bound  to  prove  his  right  to  do 
so.  In  the  present  case  the  Defendant  justifies  his 
right  to  rent-free  occupation  on  the  ground  that  he 
performs  the  duties  of  village  Chowkeedar.  But  he 
has  failed,  in  my  opinion,  to  show  that  the  lands  were 
bestowed  upon  his  predecessors  for  such  services  only  ; 
whereas  I  consider  the  Appellant  has  shown  good 
ground  to  establish  the  belief  that, these  lands  were 
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MoGKERjEE  collecting  the  revenue,  and  that  the  exemption  was 
not  made  in  consequence  of  the  protection  he  is  sup- 
posed to  afiord  to  the  village  community.  For  that 
protection,  I  believe,  as  stated  by  Mr.  Brooke,  the 
community  are  bound  to  pay  in  Bur  diva  )i  as  well  as 
in  other  parts  of  the  country.  Hence  I  am  of  opinion 
that,  on  failure  of  the  services  which  the  Chowkee- 
dar  Defendant  was  bound  to  render  to  the  Ze?mndar^ 
and  of  which  the  Appellant  was  most  arbitrarily  and 
illegally  deprived  by  the  Commissioner  of  Police, 
the  Appellant  is  entitled  to  resume  his  tenure  ;  and 
I  would  reverse  the  judgment  of  the  lower  Court 
accordingly." 

As  the  value  of  the  subject-matter  in  dispute  was 
under  the  prescribed  amount,  Rs.  10,000,  the  Appel- 
lant petitioned  Her  Majesty  in  Council  for  special 
leave  to  appeal  against  this  decree ;  and,  in  con- 
sideration of  the  important  question  at  issue,  and 
also  that  other  suits  were  pending  involving  the  same 
point,  leave  to  appeal  was  granted  (a), 

Mr.  Rolt,  Q.C.,   and  Mr.  Lcith,   for  the  Appel- 
*lant. 

This  case  is  of  considerable  importance,  as  the  deci- 
sioii  in  this  appeal  will  govern  a  great  many  other  suits 
in  which  the  Government  of  Bengcd^  Zemindars^  Ta* 
looMars,  and  rent-free  holders  are  interested.  Our 
broad  proposition  is,  that  the  land  in  question  was  always 
an  integral  portion  of  the  Malguzary  land,  within  the 
Taloolc    of    the  Appellant,    and    held    on    a    service 

{a)  See  case  reported  on  this  point,  8  Moore's  Ind.  App.  Cases, 
p.  265, 
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tenure ;  in  respect  of  which  Talook.  Government  ^J^ 
revenue  was  assessed  at  the  Decennial  Settlement, 
and  covered  by  tiuit  Bcttiement,  as  Grair  Siiritnjfimp.c, 
by  the  predecessors,  of  the  second  Eospoudent,  on  a 
personal  service  tenure  to  the  Talookdar  for  protec- 
tion of  the  Zemiadary  by  performance  of  certain 
duties.  Raja  Lclanund  Sing  Bahadoor  v.  The  Go- 
vernment of  Bengal  (a).  The  onus^  that  the  second 
Eespondent  was  entitled  to  continue  in  possession  of 
the  land  without  payment  of  rent,  or  rendering  service 
to  the  Appellant,  lay  upon  the  Respondents,  who 
claim  the  exemption,  Maha  Baja,  Dheeruj  B-aja 
Mahatah  Chund  Bahadoor  v.  The  Bengal  Govern- 
ment (b).  But  the  Government  rested  their  defence 
on  the  allegation  that  the  land  was  at  the  time 
of  the  Decennial  Settlement,  Tannahdary  Chakeran^ 
or  Police  service  lands,  within  the  meaning  of  Ben. 
Beg.  I.  of  1793,  sec.  8,  cL  4,  yet  the  decree  of  the 
Sudder  Court  declared  that  it  was  not  of  that  tenure, 
but  Tiemindary  ChaJceran,  or  service  land,  and  the 
property  of  the  Appellant,  as  Talookdar^  under  Ben. 
Eeg.  VIIL,  1793,  sec.  41,  and  had  been  so  held  since 
the  Decennial  Settlement,  on  condition  of  performing 
services  both  to  the  village  community,  as  village  watch- 
men, and  to  the  Talookdar.  If  so,  and  as  the  land,  was 
Tjemindary  Chakeran^  and  the  second  Eespondent  had 
failed  to  perform  the  conditional  personal  service  to  the 
Talookdar^  on  which  the  same  was  held,  the  Appellant, 
having  been  arbitrarily  deprived  to  those  services,ought 
to  have  been  declared  by  the  decree,  under  the  last- 
mentioned  Regulation,  entitled  to  resume  possession 


{a)  6  Moore's  Ind.  App.  Cases,  p.   101. 
{h)  4  Moore's  Ind.  App.  Cases,  -q.  466. 
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Mr.  Forsyth,  Q.  C,  and  Mr.  W.^  H.  Melvill, 
for  the  Respondent,  the  Collector  of  Emt 
Burdwan. 

The  Appellant  failed  to  make  out  his  case,  and  he 
had  no  right  to  take  possession  of  the  lands  in  question, 
such  lands  having  always  been  appropriated  and  held 
as  remuneration  for  services  which  were  wholly  or  in 
part  Police  duties,  and  not  solely  personal  service  to 
the  Zemincla)\  and  if  those  services  were  discontinued 
the  Appellant  had  no  right  to  resume  the  lands.  On 
account  of  the  nature  of  the  services,  no  assessment 
in  respect  of  the  funima  of  the  lands  was  made  at  the 
time  of  the  Decennial  Settlement.  Upon  the  nature 
of  the  tenure  in  dispute  they  referred  to  the  5th  Rep. 
of  Select  Com.  on  the  affairs  of  Indiri,  in  ISTi, 
pp.44,  71,  198,317,  319,  404-6;  Wilson's  Glos., 
voce.  ''  Pyke,''  and  '' Parik,''  pp.  388,  591.  Earri- 
son's  Analysis,  p.  5l3.  Ben.  Regs.  I.,  1793,  sec.  8, 
cl.  4;  VIII.,  1793,  sees.  36,  41  ;  XXIL,  1793, 
sees.  1,  13;  XIL,  1807,  sec.  1  ;  XX.,  1817,  sec.  21. 


The    consideration  of  the  appeal    was    reserved  : 
6tli  May.,    j^cJgnient  was  now  delivered  by 

The  Right  Hon.  Lord  Kingsdown. 

The  question  in  this  case  relates  to  a  small  quantity 
of  land, consisting  of  nineteen  beegahs  and  some  cotialis, 
in  the  Talook  of  Gohiadopore.  This  Talook  originally 
formed  part    of    the    great    Zemindary  of    Burdwan^ 
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and  previously  to  its  pm-cbase  by   the  Appellant  it        "s^*- 

had  been  granted  in  Putnee  by    one  of  the   Rajahs  of  Jotkishes 
Burdwan.     In  the  yoxr    1S5J    it  was   put  up    to  sale  ^.^  * 

by  the  Collector  of  the  ZiUah  of  E  tnt  Burdwan,  under  ^  '^^^' 

"^  .   ,      '  .  Coi.r.ECTos 

the  provisions  of  Ben.   'Res.   VIII.  of   1819,  in  order  of 

to  realize  the  amount  of  arrears  of  rent  due  from  the  jburdwan 
then  Faineedar.  The  Appellant  became  the  pur- 
chaser, and  entered  into  the  receipt  of  the  rents  and 
profits  of  the  Talook^  and  it  must  be  assumed  that,  as 
Putneedar,  he  became  entitled  to  the  same  rights  in 
the  subjecc-matter  of  the  suit  which  were  enjo3'ed  by 
the  Zemindar. 

At  this  time  the  lands  now  in  dispute  were  in  the 
possession  of  a  person  named  Ahmed  Baksh^  who 
paid  no  rent  for  them  either  to  the  Government  or  to 
the  TalookdiU\  but,  instead  of  rent,  performed  cer- 
tain services.  What  was  the  nature  of  those  services 
is  one  of  matters  now  in  question.  Another  is,  what 
is  the  character  of  the  lands  thus  held  by  these 
services  ;  are  they  legally  appropriated  for  the  per- 
formance of  these  services,  or  are  they  lands  whi oh 
are  the  free  and  absolute  property  of  the  Taloohdar, 
and  which  he  is  at  liberty  to  rei;iime  and  dispose  of 
as  he  may  think  fit,  either  dispensing  altogether  with 
the  services,  or  providing  from  other  sources  for  the 
performance  of  these  services  if  he  be  under  any 
obligation  to  secure  their  performance  ? 

On  the  11th  of  Janwiry.^  1855,  the  plaint  in  the 
present  suit  was  filed,  and  the  Collector  of  Edst  Burd- 
wan^ as  representing  the  Government,  was  made  a  De- 
fendant. The  plaint  insisted  that  the  lands  in  questiou 
were  part  of  the  Talook  ;  that  the  lands  were  what 
are  called  "J/ti/  Siininjivm.es'''  or  ^^  Gram  Siirwijamee'^ 
held  for  the  perionnance  of  services  personal  to  the 
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Zemindar^  and  for  the  protection  of  his  property ; 
that  Ahmed  Buhsh  had  ceased  to  perform  any  Zemin- 
dary  services ;  and  that  the  Plaintiff  had  appointed 
another  person  to  perform  such  services,  and  was 
entitled  to  resume  possession  of  the  lands. 

On  the  9th  of  January^  1856,  the  Collector  of  East 
Burdwan  filed  his  answer,  and  he  thereby  insisted, 
"  that  the  laud  in  question  was  not  Mdl  Surunjamee 
(service  land  for  taking  care  cf  the  Mdl  or  Zemindar'' s 
property),  but  ChaJceran  land  for  the  performance  of 
Police  or  ChoivJceedarij  duties;  that  the  land  being 
Chowheedary  ChaJceran  land,  the  Zemindar  has  no 
power  to  interfere  with  the  propei'ty  as  long  as  tho 
Policemen  carry  out  their  various  duties." 

The  main  issue  raised  between  the  parties,  there- 
fore, was  as  to  the  nature  of  the  tenure  on  which  the 
land  was  held  :  the  contention  on  the  part  of  the 
Appellant  being  that  they  were  oi  one  description 
and  subject  to  the  performance  of  no  Government 
services,  and  the  contention  of  the  Eespondent  that 
they  were  of  another  description  and  subject  to  the 
performance  of  no  services  to  the  Zemindar.  Shortly 
before  the  Collector  put  in  his  answer,  the  Foujdary 
Court  of  East  Burdivan  had  issued  an  order  "  that 
a  Ferwannah  be  sent  to  all  the  Darogahs  of  this 
jurisdiction,  that  the  ChoivJceedars  under  their  con- 
trol be  instructed  not  to  attend  to  Zemindary  duties." 

It  appears  that  these  Zemindars  were  entruGted, 
previously  to  the  British  possession  of  India ^  as  well 
with  the  defence  of  the  Territory  against  foreign 
enemies,  as  with  the  administration  of  law  and  the 
maintenance  of  peace  and  order  within  their  dis- 
trict ;  that  for  this  purpose  they  were  accustomed 
to  employ  not  only  armed  retainers  to    guard  against 
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hostile  inroads,  but  also  a  large  force  of  Taiinahdars, 
or  a  geueral  Police  force,  and  other  officers  in  great 
numbers,  under  the  name  of  CkoivJceedars^  Pykes^ 
and  other  descriptions,  as  well  for  the  maintenance 
of  order  in  particular  villages  and  districts  as  for  the 
protection  of  the  property  of  the  Zemindar^  the  col- 
lection of  his  revenue,  and  other  services  personal  to 
the  Zemindar. 

All  these  different  officers  were  at  that  time  the 
servants  of  the  Zemindar,  appointed  by  him  and 
removable  by  him,  and  they  were  remunerated  in 
many  cases  by  the  enjoyment  of  land  rent  free  or  at 
a  low  rent  in  consideration  of  their  services. 

The  lands  so  enjoyed  were  called  Chnheran  or 
service  lands.  These  lands  were  of  great  extent  in 
Bengal  at  the  time  of  the  Decennial  Settlement,  and 
the  effect  of  that  Settlement  was  to  divide  them  into 
two  classes  : — ■ 

First,  TannaMarf/ lands,  which,  by  Ben.  Beg.  I.  of 
l793,  sec.  8,cL  4,  were  made  resumable  by  the  Govern- 
ment ;  the  Government  taking  upon  itself  the  main- 
tenance of  the  general  Police  force  and  relieving  the 
Zemindar  from  that  expense. 

Second.  All  other  Chakeran  lands,  which  by  Ben. 
Reg.  Till,  of  1793,  sec.  41,.  were,  whether  held  by 
public  officers  or  private  servants,  in  lieu  of  wages, 
to  be  annexed  to  the  Malguzarij  lands,  and  declared 
responsible  for  the  public  revenue  assessed  on  the 
Zemindars'  independent  Talooks  or  other  estates,  iu 
which  they  were  included  in  common  with  all  other 
Malguzary  lands  therein. 

It  is  clear  upon  the  evidence,  and  in  fact  was  not 
disputed  at  the   Bar,  that  the    lands  in    question  are 
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that,  if  resuinable^at  all,  thoy  are  resumable  by  the 
Appellant  ;  and  socoinlly,  that  if  the  services  on  which 
they  are  held  are  Police  services  at  all,  they  are  the 
services  of  C/ioivkeedars,  or  village  watchmen. 

The  Zemindar  had  an  interest  in  the  performance 
of  the  duties  of  the  village  watchmen,  inasmuch  as 
they  protected  his  property  ;  but  the  public  also  had 
a  great  interest  in  their  maintenance,  and  in  the  peace 
and  good  order  Avhich  they  were  employed  to  preserve^ 
and  the  Government,  as  representing  the  public^ 
reserved  therefore  a  strict  control  over  them. 

Accordingly,  various  Eegulatious  were  passed  for 
the  purpose  of  enabling  the  Government  to  effect 
this  object.  Eegisters  were  required  to  be  kept  of 
the  different  persons  filling  these  offices  in  each 
Zemindar y^  with  a  statement  of  the  funds  allotted  for 
their  support.  The  officers  themselves  were  made 
subject  to  the  orders  of  the  Darogah,  or  Superinten- 
dent of  the  Police  of  the  District.  The  Zemindar 
was  required  to  remove  them  on  complaint  of  their 
niiscouduet  by  the  Darogah,  and,  finally,  they  were 
made  removable  by  the  Magistrate  on  sufficient  cause. 
But  we  can  find  nothing  in  these  Eegulations  which 
takes  from  the  Zemindar  the  right  of  nomination  of 
these  officers,  or  which  deprives  him  of  the  power  of 
himself  removing  them  and  appointing  other  fit  per- 
sons in  their  stead,  and  nothing  which  deprives  him  of 
the  ri^-ht  of  requiring  from  the  Chowkecdar  such 
services  as  he  was  bound  by  law  or  usage  to  render  to 
the  Zemindar.  It  might  well  happen  that,  either  by 
lono-  usa"-e  or  by  the  original  contract,  when  the  lands 
were  granted,  the  village  watchman  might  become 
liable,  in  addition  to  his  Police  duties,  to  the  perform- 
ance of  other   services  personal  to   the   Zemindar^  as 
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tlie  collection  of  his  revenue  and  the  like.  Indeccl, 
the  rules  laid  down  for  the  Decennial  Settlement 
appear  to  us  to  recognise  the  interests  both  of  the 
Tiemindars  and  the  public  in  lands  of  this  descrip- 
tion. They  were  not  to  be  included  in  the  31algnzary 
lands  for  the  purpose  of  increasing  the  jumma^  be- 
cause the  Zemindars  had  not  the  full  benefit  of  them  ; 
but  they  were  to  be  included  in  the  Malguzary  lands 
for  the  purpose  of  securing  the  assessment,  because 
in  the  event  of  a  sale  upon  default  of  payment  of  the 
assessment,  it  would  be  important  that  they  should  bo 
transferred  to  the  purchasers  under  the  Goverument, 
with  whom  the  appointment  of  the  person  wdiose  duty 
W'Ould  in  part  be  to  attend  to  public  interests  would 
vest. 

Such  being  in  our  opinion  the  general  law,  let  us 
look  at  the  facts  of  this  particular  case.  It  is  found  by 
the  Zillali  Judge  {a)  that  the  duties  performed  by  the 
persons  in  possession  of  these  lands,  both  before  and 
since  the  Decennial  Settlement,  have  been  partly 
Police  and  partly  Zemiudarfj,  as  follows : — Zcmin- 
darij :  First  (personal  to  the  Zemindar).  To  collect 
ov  enforce  collection  of  rents  ;  to  guard  Mo/assil  trea- 
suries, and  perhaps  to  escort  Mofussil  treasures. 
Second  (common  to  the  village  community).  To  keep 
watch  at  night,  and  to  secure  the  harvests.  Police  : 
To  maintain  the  peace  ;  to  apprehend  offenders 
under  the  orders  of  the  Tannahdar ;  to  report  cri- 
minal occurrences  ;  to  convey  public  money  to  the 
Suddcr  Treasury  (this  duty  has  ceased  since  the 
Decennial  Settlement) ;  to  serve  as  guides  to  travel- 
lers. The  Judge  adds  : — •"  I  may  add  that  it  is 
notorious,  and  in  my  certain  knowledge,  that  most  of 
[a]  See  anle,  p.  28. 
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these  duties  are  at  this  time  performed  by  tlic  village 
watchmen  in  Bur  divans 

From  this  finding  their  Lordships  see  no  reason  to 
dissent. 

But  it  may  well  be  that  although  these  hinds  have 
been  held  by  the  predecessors  of  the  Defendant, 
Ahmed  Buksh,  and  were  held  by  him  as  ChotvJceedar^ 
liable  to  perform  services  to  the  public  as  well  as 
to  the  Zemindar,  yet  that  there  has  been  no  legal 
appropriation  of  the  land  for  that  purpose,  and  thf.t 
the  Appellant  may  be  entitled  to  recover  the  landy 
though  he  may  be  under  an  obligation  to  provide  for 
the  performance  of  such  services  as  a  Choivkeedar  i& 
liable  to  perform  for  the  public. 

The  evidence  appears  to  stand  thus  : — 

At  the  time  of  the  Decennial  Settlement,  though 
these  lands  were  included  in  the  Zemindary^  their 
annual  value  does  not  seem  to  have  been  taken  into 
account  in  fixing  the  jumma.  This  is  consistent  at 
least  with  the  hypothesis  that  they  were  then  appro- 
priated to  the  payment  of  some  officers  whom  it  would 
be  necessary  for  the  Zemindar^  either  for  his  own  or 
for  the  public  interest,  to  maintain.  We  find  that  in 
3  8 1  o,  the  particular  lands  in  question  were  in  this 
Talook  held  by  Srishteedur,  who  is  described  as 
Tamiahdar,  and  they  appear  ever  since  to  have 
been  held  by  persons  succeeding  him  in  the  same 
character.  They  were  not  held  as  Tannahdary 
lands  in  the  strict  sense  of  the  expression — lands  of 
that  description  had  already  been  resumed  by  the 
(Tovernment — but  as  Chowkeedartj  lands  :  lauds 
appropriated  to  the  maintenance  of  an  officer  who 
performed,  and  was  liable  to  perfurm,  duties  as  a 
villaiJe   watchman.     Wc     think    that    these    circum- 
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stances  are  sufHeicnt  to  warrant  the  inference  that  the        1S54. 
hinds  in  question  were  at  the  time 'of  the  Decennial    Joykishkv 
Settlement  appropriated,    and  still  are  liable,   to  the   ^J^«cki-i^Jke 
maintenance  of  such  an  officer,  and  that  the   Talook-         Thk 
dar  has  no  right  to  take  possession  of  them   for  his  of  ^ 

own    purposes,    and    hold    them,    discharged   of    the    -g  ^  ^J^^, 
obligation  to  which  tlioy  are  subject. 

Ou  the  other  hand,  it  is  established  by  the  evidence 
that  the  Chowkeedars  in  this  district  have  always 
been  accustomed  to  perform  services  personally  to  the 
Yieminlar  as  well  as  to  the  Police.  This  is  distinctly 
stated  to  be  the  fact  by  Mr.  Skijnoith.,  the  officiating 
Collector  in  J  837,  and  by  the  Judge  of  the  Zillah 
Court  in  the  present  case,  and  it  is  admitted  by  the 
Government.  We  think,  therefore,  the  order  of  the 
Foujdary  Court  in  December^  1855,  forbidding  the 
performance,  of  Zcmindanj  services  by  the  Chow- 
keedar^  was  without  any  warrant  in  law. 

Cases  of  this  description  must,  as  it  seems  to  us^ 
depend  mainly  if  not  wholly  for  their  decision  upon 
the  question,  what  was  the  tenure  or  character  of 
the  lands  at  the  time  of  the  Decennial  Settlement, 
and  how  they  were  dealt  with  in  that  settlement. 

In  this  case  the  result,  in  our  opinion,  is,  that  both 
parties  have  insisted  on  more  than  they  -were  entitled 
to.  One  side  has  contended  that  the  holder  of  these 
lands  is  liable  to  the  performance  of  none  but 
Tiembidarij  duties  ;  the  other,  that  he  is  liable  to  the 
performance  of  none  but  Police  duties. 

Under  these  circumstances,  we  feel  considerable 
diihcult}'  as  to  the  course  which  we  ought  to  take. 
If  we  advise  the  afhrmauce  of  the  judgment,  we 
may  si^em  to  countenance  the  opioion  that  the 
Government  has  the  right  to  take  possession  of  these 
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lands,  and  to  appoint  a  person  to  perform,  as  CkoiO- 
heedar^  general  Police  duties,  to  the  exclusion  of 
duties  to  the  Talook  and  the  Talookdar  \  and  this  is 
ver}'  far  from  being  our  opinion. 

On  the  other  hand,  we  think  that  we  cannot  ad  vise 
the  reversal  of  the  judgment,  having  regard  to  the 
form  of  the  pleadings,  vrithout  •  maintaining  the 
position  assumed  by  the  Appellant,  that  these  are 
Oram  Siiriinjumcc  lands,  not  liable  to  the  performance 
of  any  but  personal  services  to  the  Appellant ;  and 
from  this  opinion  also  we  dissent. 

The  state  of  the  pleadings  prevents  ns  from  reach- 
iuf^  the  real  merits  of  the  case.  It  is  not  for  us  to 
say  how  these  merits  may  best  be  reached.  It  may 
be  that  the  Appellant  having  appointed  a  tit  person 
to  discharge  the  duties  of  village  watc'hman,  and  to 
perform  the  duties  personal  to  himself,  may  be  entitled 
to  recover  the  land  for  the  purpose  of  its  being  held 
by  the  person  so  appointed,  or  it  may  be  that  the 
person  so  appointed  may  himself  be  entitled  to  re- 
cover the  land.  On  these  points  wo  give  no  opinion. 
But  on  the  whole,  having  regard  to  the  Appellant 
being  Plaintillt  in  the  suit,  and  having  failed  to 
make  out  the  case  which  he  set  up,  wo  think  that 
we  shall  best  discharge  our  duly  by  humbly  advising 
Iler  Majesty  to  affirm  the  judgment  complained 
of.  but  without  giving  any  costs,  and  to  declare  that 
the  lands  in  question  are  to  be  considered  as  appro- 
priated to  the  maintenance  of  a  Chowkeedar  or 
village  watchman  in  this  Talook^  and  that  the  right 
of  appointing  such  officer  belongs  to  the  Talookdar^ 
and  that  such  officer  is  liable  to  the  performance  of 
such  services  to  the  Talookdar  as,  by  usage  in  the 
Zemindar  1/     of    Burdmin,      Ohowkccdars     have     bceu 
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accustomed  to  render  to  the  Zemindar^  and  to 
declare  that  the  affirmance  of  the  judgment  is  to 
be  without  prejudice  to  any  (if  any)  other  suit  which 
the  AppeUant  may  uiink  fit  to  institute  iu  respect  to 
the  matters  in  dispute  in  this  cause. 


The  ZE^siJNDAr.  of  Ramnad      -         -       Appdlnnf^ 

AND 

The  Zemindar  of  Yettiarooram      -       Respondent.*' 

On  appeal  from  the  Sadder  Dcwamvj  Adaivlat  at 
3lKA.dras. 
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\j^  this  appeal   the  question   was  one  of  boundary,    07th  &  ''Sth 
involving  an   issue  whether   certain  lands   which  had    June,  1864, 
been  taken  possession  of  by  the  Collector  of  Madura,      Disputes 
to  await  a  judicial  decision  upon  the  title  thereto,  the  the  boun-^ 
subject  of  the  suit,    belonged    to   the   7-^eniindari/  of  danes  of  the 

"^  Zemivdarics 

of  Ycttia- 
))00T((7yi  unci 
'■^  Present :    Members  of   the   Judicial  Committee, — The  Eight   Jiamnad  in 

Hon.  Lord  Kingsdown,  the  Master  of  the  E0II&  (the  Eight  Hon.    theDistrictof 

Sir  John  Eomilly) ,  and  the  Right  Hon.  Sir  John  Taylor  Coleridge .    ^f^^-tn-'^ied 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight  to  acts  of 

Hon.  Sir  James  ^Y.  Colvile.  violence  by 

thei?//o/s,the 
Goveinment, 

1836,  to  preserve  the  public  peace,  attiched  the  disputed  lands ^and 
took  possession  for  the  benefit  of  the  party  to  whom  the  lands 
should  be  judicially  awarded.  At  and  before  the  time  of  the  Govern 
ment  taking  such  possession,  the  Zenujulnr  of  Ydtiapooram  was  in 
possession  of  certain  lands  adjacent  to  and  taken  as  a  part  of  the  lands  in 
dispute  The  lands  romaincd  under  attaclinient  by  Government  for  a 
]>criod  ol  nearly  twenty  years;  no  stepshavino-beentakenreo-ardinf'  them 
till  the  year  1855,  when  the  Zr/H,-Hc^a;-  of  Ydtiapooram  brou-ht'^a  suit 
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^'^^^^-       Riimnad,     or    to    the     Zeiniddarj/    of     Ycttlapooram. 

TiiK        Disputes  respecting  the   boundaries   of   these   Zemin- 

op  ■ '     claries^    and    suits    respecting    it,     had    taken    place 

Eamnad     between  the   Zertnndars  anterior   to  the   iustitutiou  of 

The        the  present  suit. 

OF  The  circumstances  of  the  case  were  these  : — 

\ettia-  rjrij^g    Tiemuidani    of    Ycltiapooram.    in    the    district 

of  Tinnevdli/^  was  bounded  oa  the  north  and  east  by 
the  Ztemindary  of  Ramnady  m  the  district  of  Madura. 
The  village  of  Budalapuram^  and  another  village  in 
Yettlapooram  upon  the  north,  join  the  village  of 
Paralachi,  iu  Rnmiiad  ;  and  the  village  of  JIavaliodaij 
and  two  other  villages  in  Yettlapooram  upon  the  east, 
join  the  village  of  Perunati,  in  Ravmad.  The  lands  in 
question  in  this  appeal  were  the  northern  lands  alleged 
by  the  Eespondent  as  belonging  to  Yettlapoorara^  in 
the  village  of  Budalajmram.  adjoining  the  village  of 
Paralacliiy  in  Ramnad.  Prior  to  the  year  181 9,  such 
lauds  iu  question,  wliich  were  mostly  uncultivated, were 
in  the  possession  of  the  Zomniiidar  oi  Yet tiapooram, and 
portions  thereof  were  from  time  to  time  brought  into 
cultivation  by  the  lii/ots  of  Budalapuram,  and  culti- 
vated by  them  as  being  within  the  limits  of  that  village. 
In  that  year  a  representation  was  made  to  the  Collector 
of  Madura  by  the  Tahsildar  of  Ramnad^  to  the 
effect  that  the  Pvyots  of  Budalajmram  had  encroached 
upon  lands  to  the  extent  of   550  kuruhams  attached 

against  the  Collector  of  Madnm  and  the  ^^'"'''!^^\*^f ,  f^""!,^V  ^^J 
ilcover  possession  of  the  land  so  formerly  ^^^''''^'''f  J^^^^U^^^.^^ 
the  mesie  proEts  thereof  while  in  the  possession  of  tne  ^^oy^uiu  ™!: 
Although  no  clear  title  in  this  suit  was  proved  by  either  f '"'  "f "  -^^^"^^ 
held  by  the  Courts  in  India  and  atfirmed  on  ^^T>peal  by  the  . udia^^^ 
Committee,that  the  fact  of  possess-. ou  of  the  lands  by  the  Zem.«r/a,  of 
Yettiapooramhdo^o.  and  at  the  time  of  the  attachiaentby  the  Governin^^nt 
was,  in  the  circumstances,  evidence  of  title,  and  the  Governmout  was 
ordered  to  restore  the  lands  to  hnu 
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'to  the  village  of  Puralachi,  aud  were  proceeding  to 
cultivate  them  ;  and  upon  that  representation  being 
communicated  by  the  Collector  of  Jludura  to  the 
Collector  of  Tinnevelhj^  the  last-mentioned  Collector, 
on  the  29th  of  Junwirfj,  1819,  issued  orders  to  the 
Zcmindu)'  of  Yettiapooram,  directing  him  to  investi- 
gate the  matter  aiid  to  submit  a  report  thereon.  An 
investigation  was  accordingly  made,  and  the  result 
of  the  inquiry  was  that  the  lauds  in  question 
in  this  appeal  remained  in  the  possession  aud  en- 
joyment of  the  Zeiniadar  of  Ycttiapoorani.  It  ap- 
peared that  the  Uijots  of  Biulxlapuram  proceeded  to 
bring  into  cultivation  divers  waste  portions  of  the 
lands  in  question,  and  in  the  month  of  Januarj/^  1825, 
a  complaint  was  made  to  the  Collector  of  Madura^  by 
the  Amcen  of  Talook  Kamudui,  the  Taloolc  of  Ram)iad\, 
in  which  the  village  of  Paralachi  is  situated ;  that 
the  Zemindar  of  Yettiapooram  had  encroached  upon 
2,000  kurukhams  of  land  attached  to  Paralachi ; 
and  upon  such  complaint  being  made  known  to  the 
Collector  of  Tinnevellij^  he  deputed  a  native  Officer 
attached  to  his  collectorate  to  proceed  to  the  spotj 
and  hold  an  inquiry  into  the  matter,  and  ordered 
the  Zemindar  of  Yettiapooram  to  send  an  authorized 
Vakeel  to  give  evidence  and  information  before  such 
native  officer.  Orders  were  given  to  the  people  of  the 
Zemindary  of  Ramnad  to  be  present  upon  the  spot 
on  the  day  of  the  inquiry.  The  native  Officer  deputed 
to  hold  the  inquiry  arrived  at  the  village  of  Budala- 
pura?n  on  the  30th  of  March.,  1825,  and  on  the  follow- 
ing morning,  in  company  with  the  Vakeel  of  the  Ze- 
mindar of  Yettiapooram^  proceeded  to  the  lands  which 
were  the  subject  of  the  complaint.  Xo  person  con- 
nected with  the  Zemindar tj  of  Ramnad  attended,  andj 
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.  after  investigation,  a  report  was  made  by  the  Officer, 
tbat  the  lands  within  the  boundaries  specified  were 
under  the  enjoyment  of  the  Zemindar  of  Yettia- 
2?ooram. 

In  the  year  1S29,  Ramasami  SeUipati^  the  Zemindar 
of  Ramnad,  the  late  husband  of  the  Appellant,  pre- 
ferred another  complaint  to  the  Collector  of  Maduray 
against  the  Zemindar  of  Yettiapooram,  stating  that 
the  inhabitants  of  Dudulapuram  had  encroached  upon 
3,000  kuruk/iams  of  land  lying  within  the  limits  of 
Paralachi,  and  also  that  the  inhabitants  of  Mavaliodai 
liad  encroached  upon  4,000  Jcunikhams  lying  within 
the  limits  of  Pcriinali. 

It  appeared  that  arrangements  were  made  by  the 
Collector  of  Madura  for  the  settlement  of  the  disputes 
between  the  villagers  of  3favaliodai  and  Perunali,  and 
with  respect  to  the  lands  in  dispute  within  the  villages 
of  Budalajmram  and  Paralachi,  which  were  alone  in 
question  in  this  appeal,  and  that  the  Collector  of 
Madura  had  sent  a  letter  to  the  Zemindar  of  Ramnady 
gstating  that  arbitrators  had  been  named  bj*  the  Zemin- 
dar of  Yetfiajworam,  who  would  be  upon  the  lands 
in  dispute  on  a  certain  day,  and  directing  the  Ze- 
mindar  of  Ramnad  to  name  arbitrators  who  should 
attend  on  his  behalf  on  that  day ;  but  he  neglected 
to  send. such  arbitrators,  consequently  no  final  settle- 
ment was  effected. 

In  the  year  1834,  proceedings  were  had  with  respect 
to  the  lands  in  dispute  between  the  villages  of  Mava- 
liodai and  Pe)'unaliy  and  such  proceedings  resulted  in  an 
award  being  made  by  Mr.  Blaclcburne,  the  Collector  of 
Madura^  on  the  2ord  of  August^  1834,  which  awarded 
the  lands  to  the  extent  of  40 IG  Jnirukhams  to  belong 
to  the  Zemindary  of  llamnad,  and,  in  accordance  with 
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such  award,  boundary  stones  were  fixed  between 
the  eastern  side  of  the  Zemindar y  of  Ydtiapooram 
and  the  Zemiadary  of  Rauinad.  The  Zemindar  of 
Yettiapooram  was  dissatisfied  with  Mr.  Blackhurnc'' s 
award,  and  after  divers  proceedings  in  the  Courts  in 
Iddia^  was  successful  in  getting  the  same  set  aside  by 
a  decree  of  the  Sadder  Court.  That  decree,  however, 
was  reversed  upon  appeal  by  the  Judicial  Committee, 
who  made  an  order  maitaining  the  award  {a). 

Shortly  after  the  award  of  1834,  in  favour  of  the 
Zemindar  of  Ramaad^  the  claim  to  the  lands  in 
question,  which  were  not  affected  by  such  award,  was 
again  set  up,  and  the  disputes  between  the  Ryots  of 
the  villages  of  Budalajnirum  and  Faralachi  assumed 
so  formidable  a  character  that  steps  were  taken  at  the 
end  of  the  year  1S35,  with  a  view  to  the  attachment 
of  the  lands  by  the  Government,  and  in  the  month 
of  January,  1836,  the  Collector  of  Madura,  under 
instructions  from  the  Board  of  Revenue,  attached  and 
entered  into  possession  of  the  lands,  in  order  that  the 
public  peace  might  be  preserved.    ■ 

At  the  time  of  the  attachment  by  the  Collector,  the 
Zemindar  of  Yettiapooram  was,  as  he  had  been  before, 
in  the  possession  of  the  lands  in  question.  The 
lands  remained  under  attachment  for  a  period  of 
about  twenty  years  prior  to  the  institution  of  the  suit 
in  which  this  appeal  was  brought,  and  the  rents  were 
paid  into  the  Collector's  treasurj'. 

On  the  5th  of  March,  1855,  Jagaveera  Rama 
Venkataswara,  the  then  Zemindar  of  Yettiap)ooram, 
and  the  father  of  the  Respondent,  filed  his  plaint  in 
the  Civil  Court  of  Madura  against  the  Collector  ox 
Madura,  and  the  Appellant,  the  widow  of  Ramasaml 
{n)  See  Case   reported,  7  Moore's  Ind.  App.  Casesj  Ml. 
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Selupati,  deceased,  whereby,  after  stating  the  boun-. 
daries  of  the  lands  and  generally  to  the  effect  that 
the  same  belonged  to  the  Zemiiidary  of  Yettiajworaniy 
and  that  his  possession  thereof  had  been  interfered 
with,  the  Plaintiff  prayed  that  the  Court  would  put 
the  lands  in  his  possession,  and  recover  for  him  from 
the  defendants  the  amount  of  tirva  of  the  lands 
collected  during  the  twenty  years  of  attachment. 

The  Collector,  by  his  answer,  stated  that  the  sur^. 
plus  profits  of  the  lands  claimed,  after  deducting 
necessary  expenses,  amounted  to  Rs.  6,096.  S.  2^ 
and  that  he  was  ready  to  pay  that  amount,  and 
to  give  up  the  lands  to  the  party  in  whose  favour 
the  Court  might  give  judgment ;  and  it  was  submitted 
that,  as  the  attachment  was  made  solely  in  order  to 
preserve  the  public  peace,  one  of  the  Zemindars  ought 
to  pay  his  costs  of  the  suit. 

The  answer  of  the  Appellant,  in  substance,  was,  that 
the  lands  did  not  appertain  to  the  Plaintiff's  Zemin^ 
darij,  nor  were  they  enjoyed  by  him  ;  that  the  lands, 
were  in  the  Appellant's  enjoyment,  as  could  be  proved 
by  evidence  ;  that  the  lands  were  marked  off  from  the 
Plaintiff's  Zemindary  by  Uranis  (tanks),  dug  as  boun- 
dary marks  by  the  people  of  Uamnad  ;  that  the  dis- 
turbances were  caused  by  the  Plaintiff,  wlio,  in  the  year 
181 9,  and  again  in  1832,  neglected  to  send  arbitrators 
to  the  lands  in  dispute.  That,  amongst  other  docu-. 
ments,  to  show  that  the  lands  appertained  to 
raralacld^  there  were  particulars  of  an  attachment 
by  the  Court,  and  also  a  Bill  of  sale  at  auction  of 
certain  of  the  lands  as  part  of  that  village. 

The  Plaintiff  in  his  reply,  so  far  as  respected  the 
answer  of  the  Appellant,  pleaded,  that  the  lands  sued 
f^or  did  not  appertain  to  Pandachi,  and  that  they  were 
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never  enjoyed  by  llie  Zemindar  of  Bamnad,  but   were        1R(34. 
in  the  enjoyment  of  the  Zemindar  of  Yettiapaoram  up 
to  the  time  of  tlie  attacliment ;   that  the    Uranis  were 
not  dug  by   the   Zemindar   of    Ramnad  as  boundary 
marks ;   that  the   disturbances  were   caused   by    the 
Zemindar  of  Bamnad,  and  that  it  was  the  fault  of  that    ^emixdar 
Tiemindar  that  the   dispute   had   not  been  settled  by     Yettia- 
arbitration  ;   and   denied    that  the  particulars   of  the 
attachment  and  the  Bill  of  sale,  upon  which  reliance 
was  placed  in  the  Eespondent's   ansv/er,    were   of  use 
in  support  of  liis  case. 

The  following  points  for  proof  were  recorded  by 
the  Judge  of  the  Civil  Court  af  Madura.  The 
Plaintiff  to  prove  his  right  to  the  lands  mentioned 
in  the  plaint,  and  his  enjoyment  thereof,  either  at  tho 
time  of  their  attachment  by  the  Governra&nt  in  1835, 
or  for  any  period  immediately  preceding  it.  The 
second  Defendant  to  prove  her  right  to  the  landa 
mentioned  in  the  plaint,  and  her  enjoyment  thereof, 
either  at  the  time  of  their  attacliment  by  the  Govern-- 
ment  in  1 835,  or  for  any  period  im^mediately  preceding 
it.  The  first  Defendant  (the  Collector)  to  prove  that 
he  is  bound  to  make  good  to  the  party  obtaining  a 
favourable  judgment  the  balance  of  the  mesne  profits 
collected  during  the  time  of  the  Circar  attachment,, 
and  no  further  sum. 

The  Plaintiff's  case  was  established  by  the  produc- 
tion of  attested  copies  of  documents  in  the  records  of 
the  Collectors  of  Madura  and  Tinnevelhj^  which 
comprised  the  communications  and  documents  relating? 
to  the  disputes  in  the  years  1819,  1825,  and  1829,. 
hereinbefore  referred  to,  and  also  a  copy  of  a, 
Punchatjai  decree,    dated    the    24th   of   May^    I'^^^'s 
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I'iQi-        awarding  the  lands  within  the  disputed  boundaries  to 

"^j^"     the  Zemindar  of    Ycttlapoonim.      The  AppeUant  ten- 

Zkmi^dar    clered,     among;    other    documentary    evidence,   divers 

OF  '  ^  ^  ' 

Ea-mnad      Cadjan  measurement   and   other   accounts  alleged  to 
I^JJe        rehite  to  the  lands  in  question,  but  they  were  rejected 
Zkmixpab    |jy  tjjQ    Civil    Court   as   being  unauthenticated,   and 

OF  ''  . 

Yettia-      there  being  no  proof  as  to  their  genuineness. 

Several  witnesses  v/ere  examined,  and  a  plan  show- 
in  f^  the  lauds  in  question,  and  also  the  lands  on  the 
eastern  side  of  Yetti'ipooram^  which  were  awarded  to 
the  Zemindar  of  llamnad  by  Mr.  Blackburne,  in 
1834,  and  marked  off  by  boundary  stones  placed  by 
him,  as  hereinbefore  mentioned,  was  called  for  by  the 
Civil  Court.  rrom  an  inspection  of  that  plan  it 
appeared  that  the  boundary  stones  were  so  placed  as 
to  mark  off  the  eastern  lands  awarded  to  liamnad 
from  the  lands  in  question  which  belonged  to  Yeitia- 
jjooram. 

On  the  30th  of  Jul^,  ISGO,  the  suit  came  on  for 
final  hearing  before  Mr.  IL  R.  Cotton^  the  Judge  of 
the  Civil  Court,  and  that  Court  made  the  following 
decree: — "  That  the  first  Defendant  (the  Collector) 
do  make  over  to  tho  Phiintiff  the  laud  in  dispute 
and  under  attachment,  together  with  the  net  reve- 
nues of  the  same,  in  deposit,  from  the  time  it  was 
taken  possession  of  by  the  Government  to  the 
present  date ;  and  that  the  second  Defendant  (the 
Appellant),  as  the  admitted  originator  of  tho  attach- 
ment and  consequent  cause  of  this  action,  do  pay  her 
own  and  first  Defendant's  costs,  as  well  as  those  of 
Plaintiff,  on  the  amount  decreed."  In  giving  judg- 
ment, the  Civil  Court  stated  that,  in  addition  to  tho 
documents  tendered  as  evidence  bv  the    riaiutiff  and 
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the  second  Defendant,  which  were  rejected,  as  herein-        ^^^• 
before  stated,   the  Court  discarded  the  whole  of  the         The 
oral  testimony  as  most  unsatisfactory  and  unworthy      ''    of 
of  any  reliance  being  placed  upon  it.     The  judgment      Ramnad 
mainly  proceeded  upon  the  fact  of  the  possession  and         The 
enjoyment  by  the  Zemindar  of    Yettiapoornm  of  the      ^    of 
lands  in  question  up  to  the  attachment  by  Govern-     Tlettia- 
meut,  as  established  by  the  Plaintiff's  exhibits,  and 
upon  the  fact  that,  although  there  had  been  disputes 
about  the    lands  between  the    Tiemindar  of    Uamnad 
and  the  Zemindar  of   Yettiapooram  in  the  year   1819 
and  subsequent  years,  the  Zemindar  of  Ramnad  had 
always  shrunk  from  an  investigation   into  the  alleged 
title ;  and  the  Court  stated  as  their  opinion,  that  the 
second  Defendant  (the  Appellant)  had  entirely  failed 
to  establish  the  fact  of  her  having  any  legal  title  to 
the  lauds  in  question. 

An  appeal  against  this  decree  was  made  to  the 
Sudder  Dewanny  Adazvlut  at  Madias,  and  on  the 
1 5th  of  Julf/,  1861,  that  Court,  consisting  of  Messrs. 
H.  D.  Phillips  and  II.  Frere,  pronounced  a  decree 
affirming  the  decree  of  the  Civil  Court,  and  dismissing 
appeal  with  costs. 

The  present  appeal  was  brought  from  this  decree 
of  affirmance. 

Sir   Hugh     Cairns,     Q.  C,    and    Mr.    Pontifex, 
appeared  for  the  Appellant ;  and 

The     Attorney-General    (Sir    R.    Falmcr\    and 
Mr.  TF.  //.  Mclvill,  for  the  Eespondent. 

For  the  Appellant  it  was  contended,  first,  that  his 
claim  to  the  land  was  sufficiently  established,  and  that 
the  Eespondent  had  not  proved  his  title  ;   secondly, 
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that  as  evidence  adduced  by  him  had  been  iinproperly 
rejected  by  the  Court  belo\7,  the  case  ought  to  be  sent 
back  to  India  for  further  inquiry,  as  it  would  be  a 
denial  of  justice  to  uphold  the  Sucldcr  Court's  decree 
in  such  circumstances'. 

On  the  part  of  the  Eespondent  it  was  insisted,  that 
the  lands  for  man}^  years  prior  to  the  attachment 
by  Government  had  been  in  possession  of  the  Zemin- 
dar of  Yettiapooram^  and  that  the  case  presented  to 
the  Court  below  was  such  as  to  afford  a  strong  pre- 
sumption of  title  in  the  Eespondent,  who  was  en- 
titled to  be  reinstated  in  the  possession  of  the  lands,  as 
the  Appellant  had  utterly  failed  in  making  out  any 
right  or  title  of  himself,  or  any  preceding  Zemindar^ 
to  the  lands,  and  that  all  that  he  had  done  for  years  was 
simply  to  object  to  the  Eespondent's  possession;  and 
it  was  submitted  that,  even  assuming  that  neither  of 
the  parties  had  showu  a  good  title,  yet  that  the 
Eespondent,  as  being  the  occupier  of  the  land  at  the 
time  of  the  Government  attachment,  was  to  be  pre- 
sumed the  owner,  and  entitled  to  possession. 


The  Eight  Hon.  Lord  Kixgsdowx. 

This  suit  was  instituted  for  the  purpose  of  esta^ 
blishing  the  night  of  the  Plaintiff  to  certain  lands 
which  he  said  belonged  to  his  Zemindary  of  Fet- 
tipooram.  The  result  of  it  was,  that  neither  the 
Plaintiff  nor  the  Defendant  could  make  out  any  clear 
title,  and  the  Plantiff'  was  only  able  to  establish  that  he 
had  had  possession  of  the  property  at  the  time  of,  and 
prior  to,  the  attachment  by  the  Government.  Under 
these  circumstances,  the  Civil  Judge  thought  that  the 
best  course  to  be  adopted  was  to  restore  possession  of 
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the  lands  to  those  from  whom  it  had  origimxlly  been 
takeu. 

It  was  an  uncultivated  district,  l3''ing  between  the 
Zemmdaries  of  Yattiapooram  and  R  imnad ;  and  it 
would  seem  that  in  the  year  1819,  the  Raumad  Zcmin- 
ikir  compUiined  that,  although  the  land  in  question 
belonged  to  her  village  of  Parcdaehi,  it  had  been 
encroached  upon  by  the  R^ots  of  Budalapuram,  a 
village  belonging  to  Yettiapui'am^  to  the  extent  of 
550  kurukhains.  Am  inquiry  was  ordered  bj'-  the 
Collector  of  3Iadura,  th«  result  of  which  appears  to 
have  shown  that  the  Ryots  were  only  doing  that  which 
they  had  always  been  accustomed  to  do. 

No  further  steps  were  taken,  and  the  party  com- 
plaining seems  to  have  been  satisfied  that  there  was 
no  sufficient  case,  and  the  lands  in  question  continued 
to  remain  in  the  possession  and  enjoyment  of  the 
Zemindar  of  Yettiapuram.  In  the  year  1825  another 
complaint  was  made  to  the  Collector  t)f  Madura^  by  the 
Zemindar  of  Ramnad,  of  another  encroachment  upon 
land  belonging  to  the  village  of  Paralachl.  An  officer 
was  deputed  to  make  inquiries.  He  proceeded  to  the 
village  of  BudaUipuram^  and  commenced  an  investi- 
gation. Notice  was  given  of  the  purpose  for  which 
he  had  arrived,  but  no  one  attended  on  behalf  of 
the  Zemindary  of  Ramnad ;  so  that  the  Officer  was 
obliged  to  go  away  without  hearing  anybody  in  sup- 
port of  the  complaint. 

There  is  no  reason  to  doubt  that  at  this  period  the 
lands  were  occupied  by  the  Zemindar  of  Yettiapuram. 
In  1829,  a  complaint  was  again  made  by  the  Zemin- 
dar of  Raimiad  of  encroachments  on  his  territory, 
and   again,    although    he   received   due    notice,     he 
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to    proceed    with    his   complaint. 


Then, 
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in  the  year  1834,  proceedings  were  had  with 
reference  to  the  eastern  lands,  and  the  Zemindar 
of  Raninad  appears  to  have  abandoned  all  claims  to 
the  northern  lands.  Mr.  Blackhiirne  then  makes  his 
award  in  favour  of  the  Zemindar  of  Ramnad^  and 
the  Zemindar  of  Ramnad  on  this  revives  the  dispute 
as  to  the  northern  land,  and  thereupon  the  lands  were 
attached  by  the  Government  in  1836,  and  have  since 
remained  in  their  hands.  These  facts,  in  our  opinion, 
go  to  show  that  Ii  1836,  at  the  time  when  the  lands 
were  attached  by  the  Government,  and  long  prior 
thereto,  the  lands  in  dispute  were  in  the  possession  of 
the  Zemindar  of  Yettiaiyooram.  We  think  that  the 
title  of  the  Respondent  must  be  preferred,  and  their 
Lordships  will,  therefore,  advise  Her  Majesty  to 
dismisss  this  appeal  with  costs. 
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OouE  MoNEE  Debia         *         -         -     Aj)j)cnanf, 

AXD 

Khajah  Abdool  Gunnee         -         -     Besjmndcnt,*^ 

On  appeal  from   the    Suddcr  Dewanmj   Adawlut 
at  Calcutta. 

J_N  this  case   leave   to  appeal  had  been  granted   by        iseT^' 
the  Judicial  Committee   in   Decemher.  1860,  upon  the       — • — ' 

^      1         *  n  •    •  •         •       1  Upon  spe- 

terms  oi  the  Appellant  giving  security  m  the  sum  cial  appiica- 
of  £300,  for  the  costs,  in  case  the  appeal  should  be  iJoStoappJai 
dismissed.  This  sum  was  deposited  with  the  Eegistrar  was  granted 
of  the  Privy  Council,  and  the  transcript  of  the  I'ecord  iseo,  upon' 
transmitted  from  India.  The  Eespondent  lodged  his  th?App°eUan^t 
printed  case ;  but  the  Appellant,  although  served  *^^^?^^|^^° 
with  peremptory  n'^tice  to  lodge  his  case,  took  no   step  Eegistrar  of 

J      r    •         ,  1  1  i.  1  •  the  Judicial 

to  bring  the  appeal  to  a  hearing.    •  Committee  of 

In  these  circumstances,  ^^®  ^^^71. 

'  (Jouncil  the  . 

Mr.  Cave,  for  the  Eespondent,  sum  of  £300, . 

for  costs. 

Moved  to  dismiss  the  appeal,  and  for  payment  of  The  record 

was  trans- 

*■  Present:  Members  of  the  Judicial   Committee, — The  Eight  i,uU(ia,ndi 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  the  Lord  the  Respon- 

Justice  Turner,  the  Eight  Hon.  Sir  Edward  Evan,  and  the  Eight  ^lent brought 

'  ®  ./      '  o       m  hi  sprinted 

Hon.  Sir  John  T.  Coleridge.  case,  but  the 

Assessors, — The  Eight  Hon.  Sir  Lawi-ence  Peel,  and  the  Eight  Appellant, 
Hon.  Sir  James  W.  Colvile.  sen"?fwith  a 

peremptory 
notice,  cud  not  lodge  his  case  or  take  any  other  stej)  in  the  matter. 
In  such  circumstances,  on  application  by  the  Respondent,  the  appeal 
was  dismissed,  and  the  Respondent's  costs  directed  to  be  paid  out  of 
the  sum  deposited  in  the  Council  office,  the  balance  to  be  returned  to 
the  Appellant. 
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1864.        the  Respondent's  costs  out  of  the  £300,  deposited  with 

GoukMonee  the  Registrar  of  the  Privy  Council ;  and 

^  Their    Lordships  made   an  Order  in   those  terms, 

IvHAJAH      directing  the   residue    of    the    sum,  after   payment  of 
Abijool  ^  . 

GuANEE.     the    Respondent's    costs,  to    be    paid    over    to    the 
Appellant. 

The    Respondent's     costs    ^yere    taxed,     and    the 
residue  of  the  c£oOO,  paid  to  the  Appellant's  Solicitor. 


Pakala^Balakristi^ama  Pateulu       -     Appellant^ 

ANI) 

Seee  Xaeaina  Maedaeaz  Deyu  -     Respondent ;* 

AND  BETV\EEX 

PaivALa  BALAKEIST^■A]SIA  Patelli;       -     Appellant^ 

AM) 

Seee  Is"aeat3s'a  Maedaeaz  Devu         -       Respondent.'^ 

On  apjjeat   from  the  Sudder  Deivanny  Adaivlut' 
at  Madras. 

stli  &  6tli      J[  HESE  appeals  were  brought  from    two   judgments 
Julyj[864.    ^j   ^^^^    Sudder    Deivanny   Court   at    Madras,    which 

In  the  dis- 

trict  of  G'a,^-        *  Present :— Members  of   the   Judicial    Committee~Tti%^\^i 
jam,  situate  -r^  ■,-,    ,  -,      -i->'   i     tt 

in  a  remote     Hon,  Lord  Kingsdown,  the  Master  of  the  Eolls  (the  Kight  Hon. 

part  of  the       gir  John  Eoniilly).  and  the  Eight  Hon.  Sir  Edward  Eyan. 
^rSaTrS  Assessors  :  The  Eight  Hon.  Sir  Lawrence  Peel,  and  tlie  Ri^ht 

the  adminis-    Hon.  Sir  James  "\V.  Colvile. 
tration  of  * 

justice  is  by 

"the  Act  of  the  Legislative  Council  of  India,  No.  XXIV.  of  1839,  vested 
in  an  Officer  called  "  The  Agent  of  the  Governor  of  Madras,"  who  exer- 
cises both  I'udicial  and  revenue  authoritj-  within  the  district.  The  Court 
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confirmed  two  previous  decrees  made  by  the  Agent  of 
the  Governor  of  3Iadras  at  Ganjam  in  the  Pre- 
sidency of  Madras^  in  snits  instituted  before  that 
Agent. 

The  first  suit  was  brought  by  .the  Appelknt  against 
the  Respondent  and  one  Srec  Ramachandra  Manusiny 
fSanfay  since  deceased,  in  which  he  claimed  under  a 
Bond,  one  fourth  part  of  the  Talook  of  Aragada., 
belonging  to  the  Respondent,  with  mesne  profits. 
This  suit  was  dismissed  on  the  ground  that  the 
instrument  under  which  the  Appellant  claimed  wag 
obtained  b}'  intimidation  exercised  by  means  of  his 
official  position,  as  chief  manager  of  the  Agent's 
Court  at  Ganjam,  from  the  Respondent  under  pres- 
sure and  without  consideration  ;  which  decree  was 
confirmed  on  appeal  by  the  Sudder  Court  at  Madras. 
The  second  suit,  instituted  by  the  Respondent  against 
the  Appellant,  sought  to  set  aside  and  cancel  a  Ra- 
zinamah,  or  compromise  of  a  suit  between  the  Appel- 
lant and  Respondent.  By  the  decree  of  the  Agent  of 
the  Governor  at  Ganjam  the  Razinamah  was,  in  the 
circum.stances,  declared  null  and  void,  and  such  decree 
was  upon  appeal  afhrmed  by  the  Sudder  Court. 

When  the  transactions  in  question  arose,  the  rela- 
tions of  the  parties  stood  thus  : — The  Appellant  was 

there  establisb.ed  is  not  subject  to  the  ilfocZras  Regulations  applicable  to 
the  ordinary  Tribunals.  In  these  circumstances,  it  T^'as  held,  that  in  was 
not  to  be  expected  that  the  proceedings  before  such  a  Court  should  be 
conducted  Tvith  all  the  attention  to  technical  rules  observed  in  the  regu- 
lar Courts  in  iT!/flf?/'a.s,and,therefore,that  it  was  sufficient  ifthejDroceed- 
ings  had  been  such,  in  point  of  form,  as  to  enable  each  party  fairly  to 
bring  forward  and  establish  his  case,  and  the  decision  of  the  Agent  con- 
sistent with  law  and  justice. 

A  Eazinamah  to  compromise  a  suit,  and  a  Bond  arising  out  of  the 
same  transaction, recognizing  aright  in  one-fourth  of  a  T<:(/ooA-,declared 
null  and  void. as  having  been  obtained  by  fi-aud  and  intimidation  by  the 
Iv[anager  of  the  Agent's  Court  at  Gdnjam, v^ho  iisod  his  official  character, 
as  a  pressure  upon  a  Zfirtindar  in  difficulties  in  that  district,  to  effect 
from  him  the  execution  of  such  instruments. 
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23rd  July, 
l»ti4. 


the  cliief  manager  of  the  Agent's  Court  at  Ganjam. 
The  Eespondent  was  a  person  in  high  position,  the 
Ticmindar  of  the  Talook  of  KalUkota  and  Ararjada^ 
residing  within  the  jurisdiction  of  the  Agent's  Court. 

The  administration  of  justice  in  Ganjam^  a  District 
situate  in  a  wikl  and  remote  part  of  the  Presidency  of 
Madras^  is,  under  the  Act  of  the  Legislature  of  Indla^ 
No.  XXIY.  of  1839,  vested  in  an  officer  called  ''  The 
Agent  of  the  Governor  of  Madras,''''  before  whom 
the  suits  out  of  which  tliese  appeals  arose  were 
brought. 

The  evidence  with  respect  to  the  execution  of  the 
above-mentioned  instruments,  and  the  questions  raised 
b}'  the  appeals,  are  sufficiently  stated  in  their  Lord- 
ships' judgment. 

The  Attorney-General  (Sir  R.  Palmer)^  and 
Mr.  F.  J.  C.  Millar,  appeared  for  the  Appel- 
lant in  both  appeals  ;  and 

Sir  Hugh  Cairns,  Q.  C,  and  Mr.  A.  S.  Af/rton, 
for  the  Respondent. 

Their  Lordships'  judgment  was  pronounced  by 
The  Eight  Hon.  Lord  Kingsdown. 

These  appeals  arose  out  of  certain  transactions 
which  have  taken  place  between  the  Appellant  and 
the  Eespondent,  in  the  District  of  Ganjam,  within 
the  Presidency  of  Madras. 

Ganjam  is  situate  in  a  remote  and  wild  part  of  that 
Province,  and  is  governed  by  an  Officer  called  the 
Agent  of  the  Governor  of  Madras,  who  appears  to 
exercise  both  judicial  and  revenue  authority  within 
the  district. 
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The  Courts  of  Justice  there  are  not  subject  to  the 
rules  prescribed  by  the  Government  Regulations  for 
the  guidance  of  the  Tribunals  in  more  settled  and 
civilized  parts  of  the  country ;  and,  under  such 
circumstances,  it  is  not  to  be  required  or  expected 
that  the  proceedings  should  be  conducted  with  all 
the  attention  to  technical  rules  which  might  be 
reasonably  demanded  from  Courts  differently  con- 
stituted. It  is  sufficient  if  the  proceedings  have 
been  such,  in  point  of  form,  as  to  enable  each  party 
fairly  to  bring  forward  and  establish  his  case,  and 
if  the  decision  appears  to  be  consistent  with  law  and 
justice. 

In  the  year  1855,  the  Appellant  was  the  chief 
manager  of  the  Agent's  Court  at  Ganjam.  His 
brother  held  the  office  of  Moonshee  to  one  of  the 
assistant  Agents. 

The  Respondent  is  a  Zemindar  of  wealth  and  con- 
siderable position  within  the  District.  He  seems  at 
this  time  to  have  been  a  very  young  man,  and  to  have 
been  acting  in  the  management  of  his  affairs  under  the 
advice  of  his  uncle,  Sree  Ramachunder  Manasing^  who 
lived  with  him  in  his  palace. 

The  questions  in  these  two  appeals  are,  whether 
certain  instruments  executed  by  the  Respondent  in 
favour  of  the  Appellant  were  obtained  from  him  fairly, 
or  where  the  result' of  fraud  and  intimidation  practised 
on  him  by  the  Appellant. 

The  facts  appear  to  be  these  : — 

In  the  year  1854,  the  Respondent  purchased  at  a 
public  auction  the  Talook  of  Aragada.  The  pro- 
perty was  put  up  for  sale  by  the  Government  in 
consequence  of  the  failure  of  the  former  Talookdar 
to  make  payment  of   the  revenue   due    from   him. 
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Tiie  purchase-money  paid  by  the  Kespondent  was 
Rs.  1,51,000. 

In  1855,  it  was  agreed  between  the  AppeUant 
and  the  E-espondent  that  the  Appellant  should 
become  the  Manager  of  this  TalooJc  on  behalf  of 
the  Respondent.  The  Appellant  alleges,  that  the 
offer  was  made  to  him  by  the  Respondent  and  that 
he  accepted  it,  and  gave  up  his  situation  under  the 
Government  in  order  to  take  this  office,  but  that 
when  in  the  year  1856,  he  came  to  take  possession 
of  it,  the  Respondent  refused  to  appoint  him ;  and 
for  this  breach  of  his  agreement  the  Appellant 
demanded  compensation. 

The  Respondent  alleges,  that  the  offer  to  become 
Manager  of  the  Talook  came  from  the  Appellant, 
who  represented  that  he  was  not  willing  to  con- 
tinue in  the  service  of  the  Agent ;  that  he,  the 
Respondent,  accepted  the  offer,  but  afterwards  de- 
clined to  employ  the  Appellant,  upon  two  grounds : 
first,  because  he  did  not  come  to  undertake  the 
duties  of  his  office  until,  in  consequence  of  his 
delay,  the  Respondent  had  been  obliged  to  engage 
another  manager ;  and,  secondly,  because  he  had 
discovered  that  the  Appellant  had  given  up  his 
office  under  the  Government,  not  for  the  purpose  of 
entering  upon  the  management  of  the  Talook^  but 
from  apprehension  that  he  would  be  turned  out  of  his 
place  under  the  Government  for  misconduct  and 
corruption  as  soon  as  his  principal,  who  had  been 
for  some  time  absent  from  his  office,  should  return 
to  it. 

In  order  to  recover  damages  from  the  Respondent 
for  his  alleged  breach  of  contract,  the  Appellant 
instituted  a  suit  against  him  iu  the  Civil  Court  of 
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Ganjam,  in  the  month  of  August,  1857,  to  which  the 
Defendant  put  in  a  plea  denying  all  claim  on  the  part 
of  the  Appellant. 

I^othing  further  appears  to  have  been  done  in  this 
suit,  which  in  the  present  record  is  termed  suit  'No. 
29  of  1857. 

In  a  few  months  afterwards,  in  April,  1858,  the 
Eespondednt  and  his  uncle  were  accused  of  having  ill- 
used  a  native  called  Mudhava  Dalai,  and  on  this 
charge  they  were  both  arrested  and  placed  in  custody. 

On  the  18th  of  May,  1858,  while  they  were  thus 
in  custody,  the  Eespondent  executed  two  instruments, 
the  validity  of  which  is  the  subject  of  the  present 
dispute. 

The  one  related  to  the  settlement  of  the  suit,  IS'o.  29 
of  1857,  and  professed  to  be  a  compromise  of  that 
suit.  It  is  termed  a  Razinamah,  and  is  in  the  form  of 
a  memorial  presented  to  the  Court  in  the  suit  \y^  the 
Defendant,  and  assented  to  by  the  Plaintiff  in  these 
terms  : — "  The  Defendant  begs  to  represent  that  as 
the  Plaintiff  in  this  suit  had  entered  into  an  amicable 
settlement,  I  agreed  to  pay  him,  in  eight  days  from 
the  date  hereof,  Es.  5,44 1  J,  made  up  of  Es.  3,790, 
the  amount  claimed  ;  of  Es.  1,380,  for  nine  months 
and  six  days  from  the  date  of  the  plaint,  &c.,  the  13th 
August,  1857,  to  the  present  date,  at  Es.  150  a  month  ; 
and  of  Es.  27 If,  the  value  of  the  stamp  for  the  plaint 
and  other  costs.  Further,  under  the  conditions  entered 
into  by  me,  to  continue  paying  to  the  Plaintiff  for  his 
life,  at  Es.  150  a  month,  in  consequence  of  my  having 
effected  his  removal  from  the  office  of  Manager  of 
the  Agent's  Court,  I  agree  to  pay  to  the  Plaintiff  for 
his  life,  on  or  before  the  19  th  of  every  consecutive 
month,  Es.  150  a  month,  from  the  19th  instant,  with- 
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out  I'Pgard  to  the  service  held  by  the  Plaintiff  or  any 
business  carried  on  by  him.  In  the  event  of  my  not 
paying  the  same  the  Court  is  at  liberty  to  collect  the 
amount  by  enforcing  this  Raziaamah,  and  pay  it  to 
the  Plaintiff.  Further,  T  have  undertaken  to  pay  my 
own  costs.  I,  therefore,  .request  the  Court  will  be 
pleased  to  hold  diary  proceedings  accepting  this 
Razincnvah,  and  directing  the  payment  of  Rs. 
6-,441f,  being  the  plaint  amount  and  others  afore- 
mentioned, and  of  Rs.  loO  a-month,  by  me  to  the 
Plaintiff  for  his  life.  The  Plaintiff  begs  to  nay  that 
as  I  have  agreed  to  the  conditions  above-mentioned,  I 
request  the  Court  will  enforce  the  same. — ISth  of 
May,  1858." 

The  other  instrument  is  called  an  ''  Instalment 
Bond,"  and  is  in  these  words  : — "  Instalment  Bond 
executive  by  Sri  Sri  Sri  Narcujana  Mardaras  Devu, 
■Zemindar  of  the  Taloohs  of  Kallikota  and  Aragada, 
to  PaJcala  Balalcrishna  Patrulu,  on  the  l8th  of  May, 
1858.  Having  sold  to  you  for  Es.  42,000,  one-fourth 
share  of  the  Talook  of  Aragada,  which  I  have  pur- 
chased in  auction,  and  received  from  you'  the  sum  of 
Es.  23,125,  out  of  the  said  purchase-money,  both  of  us 
now  enter  into  the  following  settlement,  i.  e.  that 
the  sale  of  the  one-fourth  share  in  question  should  be 
cancelled.  That  on  this  condition  I  should  pay  you 
Es.  29,000,  according  to  the  instalments  hereunder 
specified,  and  obtain  receipts  from  you.  And  that 
in  the  event  of  my  paying  the  money  without  failure 
of  instalments,  and  taking  receipts  from  you,  neither 
you,  nor  your  heirs,  should  ever  and  on  any  ground 
claim  the  portion  of  the  Talook  from  me  or  my  heirs. 
I  shall,  therefore,  pay  you  the  said  amount  accord- 
inglv  and  take  back  this  document.     If  I  fail  to  pay 
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the  money  according  to  the  instalments,  I  shall  re- 
ceive from  you  the  balance  of  the  sale  amount,  get 
the  subdivision  of  the  Talook  registered,  and  deliver  it 
over  to  you  with  the  past  produce.  Thus  I  have  of  my 
free  v/ill  ajid  consent  executed  this  instalment  Bond. 

^'  Amount  to  be  paid  in  eight  days 

from  the  date  hereof  is     .     .     Es.  18,000 
Ditto  to  be  paid  in   six  months 

from  the  date  hereof  is     .     .     Rs.  11,000 


Rs.  29,000." 


A  third  instrumeut  was  executed,  which  was  an 
acknowledgment  by  the  Respondent  of  the  terms 
contained  in  the  papers  already  stated,  and  an  en- 
gagement to  abide  by  them  on  his  part,  and  was  as 
follows: — ^'■■Nadava  Sannud  (Deed  of  acquittance) 
executed  by  Pakala  BalaJcrishia  Patrulii  to  Sri  Sri 
Sri  Naraijana  Mardaraz  Devu,  'Lemindar  of  the 
Talooks  of  Kallikota  and  Ara</ada,  on  the  18th  of 
Mat/,  1858.  As  you  have  sold  to  me,  for  Rs.  42,000, 
one-fourth  share  of  the  Talook  of  Aragada^  which  you 
have  purchased  in  auction,  and  received  from  me  the 
sum  of  Rs.  23,125,  out  of  the  purchase-money,  I  have 
this  day,  as  desired  by  you,  become  friend  to  you,  and 
entered  into  the  following  settlement,  l.  e.  that  the  sale 
of  the  one-fourth  share  in  question  should  be  can- 
celled. That  you  should  pay  me  Rs.  29,000,  accord- 
ing to  the  instalments  hereuuder  specified.  That  on 
payment  to  me  of  the '  money  according  to  the  instal- 
ments, and  obtaining  receipts  from  me,  I  should  foroo-o 
my  right  to  the  said  one-fourth  share  ;  and  that  with 
respect  to  my  allowance,  provision  having  been  made 
in   the   Uiuui'.nnah,   hied  in  suit,   Xu.    29    of   1857, 
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I  should  have  no  other  claim  against  you.  Having' 
acceded  to  these  conditions,  I  have  executed  this  deed 
of  acquittance.  On  payment  of  Rs.  29,000,  according 
to  the  instalments  fixed,  I  shall  return  to  jo\i  the 
instalment  Bond  you  have  this  day  executed  to  me, 
and  neither  myself  nor  my  heirs  shall  for  ever,  and  on 
any  ground,  claim  from  you  or  your  heirs  for  the  said 
one-fourth  share.  Thus  I  have  executed  this  deed 
of  acquittance  of  my  free  will  and  consent. 

"  Amount  to  be  paid  in  eight  days 
•  from  the  date  hereof  is     .     .     Rs. 18,000 

Ditto  to  be  paid  in  six  mouths 

from  the  date  hereof  is     .     .     Rs.l  1,000 


Es.  29,000. 


It  will  be  seen  that  by  the  instalment  Bond  a  sum 
of  Rs.  18,000,  was  to  be  paid  in  eight  days  from  the 
date  thereof.  This  would  be  on  the  2t5th  of  Jluf/.  On 
that  day  the  Appellant  and  his  uncle  were  discharged 
out  of  custody  on  depositing  Rs.  1,000,  and  entering 
into  an  engagement  to  appear  in  person  to  answer  the 
charges  against  them  when  required  by  the  Goveru- 
ment.  Fourteen  days  afterwards  the  Rs.  18,000,  were 
paid  by  the  Respondent  to  the  Appellant.  It  is  fit  to 
observe  that  there  is  no  direct  evidence  to  connect 
the  discharge  of  the  prisoners  with  the  execution  of 
these  instruments  and  the  payment  of  this  money,  but 
the  coincidence  is  certainly  remarkable,  and  consider- 
ing the  situation  which  had  been  held  by  the  Re- 
spondent and  the  situation  which  w^as  still  held  by  his 
brother,  it  is  difficult  to  believe  that  the  release  of  the 
prisoners  was  entirely  unconnected  with  the  trans- 
actions   which    had    then    taken   place,    or   that   the 
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Appellant  had  not  something  to  do  with  their   dis-        ^^^^• 

charge.     There  seems  to  have  been  no  reason  why,  if  Pakala 
the  accused  parties  were  entitled  to  be  discharged  on       nama^  ' 

their  own  recognizances  on  the  26th  of  Maij^  they  should  Patrdlu 
not  have  been  equally  entitled   to  be  released  on  bail       Sree 

when  the  charare  was  first  made  asrainst  them,  instead  Ar."t^r.\^o*7 

~  *^       O  1  x\±ARDARAZ 

of   being   exposed    to  the    inconvenience,  and,  what      Devu. 
they  seem  to   have  felt   much  more,  the    degradation 
and  outrage  on  their  personal  dignity  consequent  upon 
their  arrest  and  imprisonment. 

These  instruments  were  of  a  character  in  them- 
selves to  excite  suspicion,  particularly  when  executed 
by  a  person  who  at  the  time  was  nnder  duress. 

The  suit,  which  was  compromised  by  the  Razi-* 
namah,  had  not  been  prosecuted.  If  the  facts  alleged 
by  the  Respondent  were  true,  he  had  a  complete 
answer  to  the  demand.  He  had  up  to  this  time 
denied  all  liability  to  the  Appellant,  and  yet  by  this 
document  he  submitted  to  all  the  demands  of  the 
Appellant  in  this  suit,  and  engaged  to  make  pay- 
ments and  incur  obligations  to,  the  Appellant  far 
beyond  anything  which  any  Court  of  eTustice  could 
have  awarded  to  him  if  he  had  established  all  his 
allegations. 

When  this  Razinamah  was  presented  to  Mr. 
Thonihill^  the  Principal  Assistant  Agent  for  regis- 
tration, he  seems  to  have  been  so  much  struck  by  its 
extreme  improvidence  that  he  ordered  the  head  of  the 
police  in  Ganjam  to  see  the  Respondent,  and  learn 
from  him  whether  it  really  was  his  spontaneous  act. 
This  was  on  the  19th  of  May^  and  notwithstanding 
a  certificate  from  the  police  officer  that  he  had  seen 
the  Appellant,  who  acknowledged  that  he  had  acted 
from  his   own    free    will,  Mr.    Thornhill  required  the 
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Pakala      accordingly,   after  some  remonstrance,   attended,  and 

Balakrisx-  ^yas    examined,    and   after    this  the   liazimonah    was 
A%iirA  ' 

Patrulu     allo^Yed  to  be  filed,  and  the   lis.  5,441|-  mentioned  in 

Sree        ^t  were  paid,  but  Mr.    Thonihiil  seems   still  to  have 
Naraixa     been  far  from  satisfied,  for  the  order  for  reojistration 
D£vu.       was    in   "these    terms: — "22nd    June^    1858. — The 
Zemindai'  having  personally  appeared  before  me  and 
assured  me  that  he   agrees  to  these   terms,  this  llazi- 
namah   may  be  filed  ;    but   the  settlement  as  to  the 
filing  of  this  Rar.lnamah   being   very  dubious,  it   can- 
not burden  the  estate  with  this  allowance  after  tlio 
death  of  the  Zemindar.'''' 
m      The  efiect  of    these    acts  of    recognition    we  will 
consider  when  we  have  dealt  with  the  case  as  to  the 
instalment  Bond. 

With  regard  to  the  instalment  Bond,  it  seems  that 
the  Respondent  refused  or  neglected  to  pay  the 
instalment  of  Rs.  11,000,  which,  by  the  conditions  of 
that  instrument,  were  due  on  the  l8th  of  November^ 
1858.  On  the  13th  of  Jamianj^  1859,  the  Appellant 
filed  a  plaint,  dated  the  18  th  of  November^  1858, 
against  the  Respondent,  joining  his  uncle  as  a  De- 
fendantj  on  the  ground  that  he  was  aiding  and 
abetting  the  Respondent.  The  plaint  stated  the 
eft'ect  of  the  instalment  Bond,  and  insisted  that  the 
Respondent  had  forfeited  his  right  to  repurchase  the 
quarter  share  of  the  Talook,  by  reason  of  his  neglect 
to  pay  the  second  instalment  on  the  day,  and  he 
prayed  to  have  a  conveyance  of  the  quarter  share, 
together  with  mesne  profits  from  the  year  1855. 

It  is  obvious  that  the  Appellant's  title  to  this  relief 
depended  entirely  upon  the  truth  ot"  the  facts  which 
are  recited  in   the  Bond.     If  there  had  been  such  a 
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purchase  of  the  quarter  share  as  is  therein  stated,  and 
such  a  payment  as  was  therein  alleged  to  have  been 
made  of  part  of  the  purchase-money,  there  was  no- 
thing unreasonable  in  the  subsequent  agreement.  It 
amounted  only  to  this,   that  the  Appellant  consented 
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to  give  up  his  purchase  on  the  condition  of  receiving    Ma^daraz 
a  certain  premium  for  doing  so,  with  a  right  to  retain       Dkvu. 
his  purchase  if  the  conditions  of  the  Bond  were  not 
performed. 

His  right,  therefore,  in  this  suit  rested  entirely  on 
the  first  agreement,  and  not  on  the  second.  The 
instalment  Bond  was,  in  truth,  according  to  the 
Respondent's  construction,  at  an  end.  The  Appellant 
insisted  that,  by  the  failure  of  the  Respondent  to 
perform  its  conditions,  he,  the  Appellant,  was  remitted 
to  his  original  rights.  The  matter  for  him  to  prove, 
therefore,  was  the  first  contract. 

"Now,  the  Respondent  by  his  defences  asserted,  that 
the  recital  in  the  instalment  Bond  was  a  pure  fiction, 
and  that  there  had  been  no  such  sale  by  the  Respon- 
dent, and  no  such  payment  by  the,  Appellant,  as  were 
stated  in  the  Bond,   and  he  insisted  that  if  there  had 
been  any   such   sale,  a  Bill  of  sale  must  have   been 
executed  on  stamp  paper,  and  that  the  Plaintiff  should 
prove    that    a    proper    stamp    had    been    purchased. 
Likewise,  that  if  the  Plaintiff  had  paid  Rs.  23,000,  he 
would  have  obtained  a  receipt,  and  the  receipt  should 
be  produced.     He  alleged,   also,   that  both  this  in- 
strument and  the  Razinamah  had  been  obtained  from 
him  under  circumstances  of  pressure  and  intimidation 
while  he  and  his  uncle   were  both  in  custody   on  a 
false  charge  ;    that  such   charge  had  been  contrived 
and  instigated  by  the  Appellant  in  order  to  force  the 
Respondent  to  comply  with  his  unjust  demands  ;  that 
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186-1.        Jip  h^j  required  the  Respondent   not  onl}'  to  pay  him 

Pakaf-a      a  large  sum  of  money,  but  also  to  give  him  a  share  of 

'^nama''  '  t^^  TalooJc ;  that  he  had  threatened,  Avith  this  view, 

Patrulu     to  set  up  false  charges  against  both  the  Eespondent 

Sree        and  his  uncle,  and  that  the  Eespondent  was  induced 

Maedaeaz   *^  execute  these  instruments  by  threats  and  promises 

Dfivu.       of  the  Plaintiff,   in  the  hope  of  relieving  himself  and 

his  uncle  from  this  persecution. 

On  the  29th  of  June  the  Juds-e  of  the  Court  jrave 
out  to  the  parties  a  statement  of  the  points  which  each 
should  endeavour  to  prove. 

The  Plaintiff  was  to  prove  the  due  execution  of 
the  alleged  sale  contract,  and  the  payment  by  him 
of  Es.  23,000  on  account  of  the  purchase-money 
and  the  Bill  of  sale,  and  receipts  were  to  be  produced 
in  Court. 

The  Defendant  was  to  prove  his  statements  regard- 
ing the  threats  and  promises  used  by  the  Plaintiff  in 
the  interview  during  which  the  Bond  was  executed  ; 
secondly,  to  put  in  a  concise  statement  of  the  grounds 
on  which  he  believed  the  criminal  charge  against  his 
uncle  and  that  On  which  he  was  himself  then  under 
trial  to  have  been  the  work  of  the  Plaintiff  ;  thirdly, 
to  state  briefly  the  natura  of  his  connection  with  the 
Plaintiff,  and  the  cause  and  date  of  the  rupture 
between  them. 

As  regards  the  Plaintiff,  he  failed  to  give  any  proof 
whatever  of  the  execution  of  any  sale  contract  or  of 
the  payment  of  any  sum  of  money  whatever  on  ac- 
count of  it,  or  to  produce  any  document  purporting  to 
be  such  Bill  of  sale  or  receipt,  or  to  show,  as  he  had 
been  challenged  to  do  by  the  Defendant,  that  any 
stamp  paper  had  been  purchased  on  which  the  Bill  of 
sale  could  have  been  written. 
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On  the  other  hand,  the  Defendant  proved  by  a 
return  from  the  proper  officer  that  no  sale  appeared 
to  have  been  made  at  the  Stamp  Office  for  this  district 
of  a  stamp  applicable  to  this  transaction  between  the 
months  of  July  and  September^  1855,  the  Bill  of  sale 
being  alleged  to  have  been  made  on  the  28th  of 
Septembe)'^  1855. 

The  Plaintiff  had  alleged  in  his  i-eplication  that 
the  Bill  of  sale  and  other  documents  were  in  the  pos- 
session of  the  Defendant,  but  he  gave  no  evidence  of 
this  fact,  nor  did  he  either  prove,  or  indeed  allege, 
any  circumstances  which  could  reasonably  account  for 
such  an  unusual  circumstance  as  the  delivery  to  the 
vendor  of  the  title-deed  of  the  purchaser. 

Destitute  of  all  other  proofs,  the  Plaintiff  relied 
entirely  on  the  evidence  afforded  by  the  recital  in  the 
Bond,  and  the  circumstances  under  which  it  was 
executed  and  afterwards  recognized.  Now,  with 
respect  to  the  circumstances  under  which  it  was 
executed,  it  appears  that  on  the  17th  of  May^  the 
Defendant,  being  in  custody  on  the  ch  .;ge  already 
alluded  to,  signed  a  paper  addressed  to  Mr.  Thornhill^ 
the  principal  Assistant  Agent,  in  these  words  : — "  I 
have  to  speak  to  Pakala  (describing  the  Appellant) 
touching  the  matter  of  the  suit  No.  29  of  1857j  on 
the  file  of  the  Agent,  and,  therefore,  request  you  will 
be  pleased  to  direct  the  Circar  Peons  watching  at  my 
gate  not  to  prevent  Pakala  from  coming  in."  It  v/ill 
be  observed  that  this  note  makes  no  allusion  to  any 
dispute  about  the  sale  of  any  share  of  the  Talook,  but 
is  confined  to  the  suit  of  1857.  The  Judge  in  the 
Zillah  Court  considers  this  application  to  have  been 
a  contrivance  on  the  part  of  the  Appellant  to  obtain 
access  to  the   Eespondent,   and   not  the  spontaneous 
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1864.       act  of  the  Eespondent.       But  however  this   may  be, 
Pakala     it  certainly  does  not  indicate  that  at  this  time  he  was 
"^^naSa^^'  contemplating   any  arrangement  with   respect  to  the 
Patrulu     Talook^  of  which   he   had   been   for   years,    according 
Sree        to    his   representations    to    the  Agent,  resisting    the 
M^A^D^tz  attempts  of  the  Appellant  to  obtain  a  share. 
Dbvu.  Yet  we  find  that,   without  any  intermediate  com- 

muni'r-cim,  this  note  having  been  sent  on  the  17  th  of 
May^  an  interview  takes  plr.ce  on  the  18th  between 
the  parties,  and  the  result  of  that  interview  is,  that 
the  Eespondent  signs  this  Bond,  by  which  he  recog- 
nizes the  right  of  the  Appellant  to  one  fourth  part  of 
the  Talook.,  and  agrees  to  pay  Rs.  29,000,  for  its  re- 
purchase. 

It  seems  very  much  as  if  these  two  papers  must 
have  been  taken,  ready  prepared,  by  the  Appellant  to 
the  Respondent,  and  no  evidence  is  given  to  explain 
under  what  circumstances  or  with  what  assistance 
the  Respondent  consented  to  sign  them.  The  only 
fact  relied  on  by  the  Appellant  is  this — that  more 
than  once  after  the  execution  of  the  instruments,  and 
after  the  Respondent  had  been  discharged  out  of 
custody,  he  expressly  recognized  them,  and  paid  a 
sum  of  Rs.  5,441f  on  account  of  the  Razinamah^  and 
Rs.  18,000,  on  account  of  the  instalment  Bond. 

But  if  the  account  given  by  the  Respondent  be  true 
of  the  influence  under  which  he  acted,  that  influence 
continued  at  the  time  when  the  recognition  took  place, 
and  under  such  circumstances  recognition  goes  for 
very  little.  His  object  was  not  merely  to  get  out  of 
custody,  but  to  relieve  himself  from  the  persecution 
to  which  he  and  his  uncle  had,  as  he  conceived,  for 
two  years  been  subjected  by  the  Appellant  in  conse- 
quence of  their  refusal  to  comply  with  his  demands. 
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With  respect  to  the  proof  which  the  Respondent 
was  called  upon  to  give,  he  did  not  offer  any  evidence 
of  the  threats  and  promises  alleged  to  have  been  used 
by  the  Plaintiff  at  the  interview  during  which  the 
Bond  was  executed,  but  he  put  in  the  statement 
required  by  the  Judge,  and  also  various  documents  in 
support  of  it. 

The  statement  contained  detailed  particulars  of  the 
constant  intrigues  which  he  alleged  to  have  been 
carried  on  against  him  and  his  uncle  by  the  Plaintiif 
from  the  time  of  the  rupture  between  them  in  1856, 
and  of  the  reasons  by  which  he  was  led  to  believe  that 
the  charge  by  Madhava  Dalai  had  been  concocted  at 
the  Plaintiff 's  instance. 

The  documents  which  he  put  in  to  support  this 
statement  consisted  of  a  great  number  of  Arsees^  or 
Memorials,  presented  by  him  to  the  Government 
during  the  year  1856,  and  subsequent  years,  and  of 
other  Arzees  presented  by  his  uncle  on  the  same 
subject.  The  earliest  of  these  papers  seems  to  have 
been  dated  on  the  25th  of  July^  1856,  and  the  latest 
in  1858,  and  they  contain  statements  of  alleged  acts 
of  violence  and  threats  by  the  Appellant  against  the 
Respondent  and  his  uncle,  of  the  arrest  and  convic- 
tion of  the  uncle  on  a  false  charge,  which  conviction 
was  afterwards  reversed  by  the  Agent ;  this  and  other 
acts  being  attributed  to  the  contrivance  of  the  Ap- 
pellant, and  to  the  abuse  by  the  Appellant's  brother 
of  his  authority  as  Moonshee  to  one  of  the  Assistant 
Agents.  These  Arzees,  supposing  them  to  be  true, 
would  abundantly  support  the  charges  brought  for- 
ward in  the  pleadings  and  subsequent  statements. 

But  it  is  urged,  and  with   truth,  that  these  Arzees 


1864. 

Pakala 
Balakrist- 

NAMA 

Patrulu 

V. 

Seee 

Naraina 

Mardaraz 

Devu. 


76  Ci.SE8    IN    THK     PKlVY    COUNCFL 

1864.        are  no  proof   of   the  facts  alleged  in  them,   and   that 

Pakala      there  is  no  direct  evidence  that  they  were  ever  com- 

^^wama"^'  n^unicated  to  the  Appellant.     But  for  the  purposes  of 

PATPa'Lr     this  suit,   the    important    question  is,  what  was  the 

Sree        impression  on  the  Respondent's  mind  and  under  which 
Naraika     j^g  acted,  rather  than  whether  the  impression  itself 

Devu.  was  or  not  well  founded  ;  and  we  think  that  the  Arsees 
contain  sufficient  evidence  that  at  the  time  when  the 
Respondent  executed  the  instruments  in  dispute  he 
was  really  under  the  influence  of  the  feelings  by  which 
he  alleges  that  he  was  induced  to  grant  them,  viz. 
that  he  believed  that  it  was  in  the  power  of  the  Ap- 
pellant, through  his  own  influence  and  that  of  his 
brother  with  the  Government  authorities,  to  injure 
and  to  ruin  him,  and  that  for  two  years  he  had  been 
suffering  under  such  influence,  and  that  the  only  way 
of  relieving  himself  would  be  to  comply  with  the 
exactions  of  the  Appellant. 

When  regard  is  had  to  the  nature  of  these  instru- 
ments, and  to  the  relative  situation  of  the  parties  when 
they  were  executed,  we  think  that  more  evidence 
would  justly  have  been  required  to  support  them  than 
was  produced  in  this  case  by  the  Appellant,  even  if 
the  transactions  had  taken  place  in  Europe.  But 
here  they  took  place  in  a  wild  part  of  India,  where 
exaggerated  notions  are  entertained  by  the  natives  of 
the  extent  of  power  possessed  over  them  by  the 
Officers  of  the  Government,  and  no  great  confidence 
seems  to  be  felt  in  the  honesty  of  the  subordinate 
Officers,  or  the  vigilance  with  which  they  are  eon- 
trolled  by  their  superiors. 

Now,  upon  these  important  points  the  Judge  of  the 
Zillah  Court  must  be  far   more  competent  to   form    a 
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correct  opinion  than  persons  unacqnr^nted  with  the 
district  ;  and  in  his  '\udgment  in  both  the  cases  he 
expresses  himself  in  the  strongest  terms  upon  the 
subject.  In  one  of  his  judgments  he  uses  these  ex- 
pressions :  "  It  is  clear  from  the  public  records  that 
the  Zemindars  of  Ganjam  entertain  the  belief  that 
the  public  servants  possess  the  power  of  injuring  or 
befriending  them,  and  they  have  been  in  the  habit  of 
furnishing  their  local  Agents  with  large  sums  to  secure 
their  goodwill.  Hence  the  Defendant's  plea  that  he 
feared  the  influence  of  a  man  like  the  Plaintiff,  con- 
versant with  all  the  details  of  public  business,  and 
enjoying  the  confidence  of  the  then  authorities,  is 
consistent  with  the  ideas  and  practice  of  his  class.'^ 
He  then  remarks  (a  fact  which  must  be  within  his 
own  knowledge)  that  the  Eespondent  first  began  to 
dispute  the-  validity  of  these  instruments  about  the 
time  when  the  Appellant  had  fallen  under  the  dis- 
pleasure of  the  Agent  on  account  of  his  intrigues  in 
other  Zemindanes,  and  when,  therefore,  the  terror 
occasioned  by  his  supposed  influence  with  the  Govern  „ 
ment  authorities  was  removed,  or  at  all  events 
diminished,  in  the  mind  of  the  Eespondent. 

The  Judges  of  the  Sudder  Court,  who  are  gentle- 
men also  well  acquainted  with  the  modes  of  thought 
and  feeling  amongst  the  natives  of  India^  have  unani- 
mously concurred  in  the  judgment  appealed  from 
and  on  application  for  a  review  have  persisted  in  their 
opinion. 

It  was  said  that  in  the  Razinamah  suit  there  was 
really  no  evidence.  In  strictness  that  seems  to  be  so. 
But  the  suits  were  substantially  suit  and  cross-suit,  and 
the  evidence  in  the  one  might  very  properly  be  looked 
at   in  the  other.     The   effect  of  the  decision  in  the 
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Razinmnah  suit  is  only  to  remit  the  Appellant  to  the 
prosecution  of  his  original  claim,  towards  satisfaction 
of  which,  if  he  has  any  just  demand,  he  seems 
already,  under  the  Razinamah^  to  have  received 
between  Es.  5,000  and  Rs.  6,000. 

Upon  the  whole,  we  must  humbly  advise  Her 
Majesty  to  affirm  both  the  decrees  complained  of,  with 
costs. 


Rajah  Perladh  Sein 


Appellant y 


AND 


28tliNov., 
1864. 

By  a  decree 
of  the  Sudder 
Court  at  Cal- 
cutta a  suit 
was  remanded 
to  the  ^illah 
Court  to  be 
tried  de  novo. 


Baboo  Bhoodoo  Singh  - 


Respondent. 


On  appeal  from  the  High  Court  of  Judicature 
at  Calcutta. 

J3Y  an  Order  in  Council,  dated  the  27th  of  Juh/y 
1863,  special  leave  was  given  to  appeal  from  a  decree 
of  the  High  Court  of  Judicature  at  Calcutta^  dated 
the  7th  of  February,  1863,  refusing  an  appeal  from  a 


*  Present :  Members   of  the   Judicial   Committee — The   Right 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  the  Lord 
^«  Sfrom  Justice  Tui-ner,  and  the  Right  Hon.  Sir  Edward  Ryan. 


Assessor  :  The  Right  Hon.  Sir  Lawrence  Peel. 


this  decree 
was  refused, 

cial  application  was  admitted  by  the  Judicial  Committee  of  the  Privy 
Council  ■  whereupon  the  Appellant  applied  to  the  High  Court  at 
Calcutta'  to  stay  proceedings  pending  the  appeal  to  England,  on  the 
ground,  that  the  decision  of  the  appellate  Court  would  govern  the  ques- 
tion at  issue,  which  application  that  Court  refused.  The  Appellant  then 
presented  a  petitiou  to  H>:  r  Majesty  in  Council,  and  applied  ex  parte  for 
the  same  relief,but  the  Judicial  Committee,  in  the  Respondent's  absence, 
refused  to  make  any  order,  thoiigh  without  prejudice  to  the  Petitioner's 
further  application  when  he  had  served  the  Respondent. 


Sin  OH 
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decree  of  the  late  Sudder  Court  of  the  27th  of  ^^^ 
Sefjtember,  i860.  By  this  latter  decree  the  Court  Eajah 
remanded  the  suit  to  the  Zillah  Court  to  be  tried  de  gei^ 
novo ;  the  question  at  issue  being  the  validity  of  a  ^l^^^ 
deed  of  sale  and  an  account.  Bhoodoo 

The  Appellant,  after  the  admission  of  the  appeal 
in  England,  presented  a  petition  to  the  High  Court 
of  Judicature  at  Calcutta^  setting  out  the  Order  in 
Council  allowing  the  appeal,  and  submitted  that 
the  decree  of  the  27th  of  September,  1860,  having 
been  appealed  from,  could  not  be  carried  out 
against  the  Order  in  Council  of  the  27tli  of  July^ 
1863.  This  application  came  on  for  hearing  before 
the  High  Court  on  the  16th  of  Septemher,  1864, 
when  the  Respondent  appeared  and  objected  to  the 
proceedings  being  stayed,  and  the  Court  was  of 
opinion,  that  there  were  no  sufficient  grounds  for 
staying  the  further  execution  of  the  decree  of  remittal. 

The  Appellant  now  presented  a  petition  to  Her 
Majesty  in  Council  praying  that  the  proceedings  in 
India  might  be  stayed,  pending,  the  appeal ;  and 
submitted,  first,  that  the  hearing  of  the  suit  in  the 
Zillah  Court,  if  proceeded  with  under  the  remand, 
would  involve  much  litigation  and  expense,  and  might 
turn  out  wholly  unnecessary,,  as  the  validity  of  the 
instrument  of  sale  vrould  in  fact  depend  upon  the 
decision  come  to  upon  the  appeal ;  and  secondly,  that 
the  proceedings  by  the  High  Court  under  the  remand 
of  the  suit,  as  well  as  the  refusal  to  stay  proceedings 
and  the  execution  of  the  decree,  was  a  violation  of 
the  Order  in  Council  granting  him  leave  to  appeal ; 
and  he  prayed  that  the  proceedings  ordered  to  be 
taken  before  the  Zillah  Judge  under  the  remand  by 
the  decree  of  the  27th  of  September,  1860,  as  well  as 
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i^-^       execution    thereof,    might    be    stayed,    pending    the 
appeal,  and  until  the  same  had  been  heard. 

The  Respondent,  being  in  India,  was  not  served 
with  notice  of  the  application,  which  was  made  e:^ 
parte. 

Mr.  Leii/i,  for  the  Petitioner, 

Urged  the  above  grounds,  and,  by  analogy,  referred 
to  the  practice  of  the  House  of  Lords,  Macqneeii's 
Prac,  pp.  286-S,  in  staying  execution  of  proceedings 
pending  an  appeal  to  that  House. 

The  Lord  Justice  Knight  Bruce  : 

Their  Lordships  feel  great  difficulty  in  making  any 
Order  upon  this  petition.  It  is  an  ex  parte  applica- 
tion, novel  in  its  eircumstances  and  nature.  Upon 
the  whole,  they  think  the  petition  must  be  dismissed; 
but,  if  the  Petitioner  desires  it,  his  petition  may  stand 
over,  with  a  view  to  enable  him  to  try  to  bring  the 
Respondent  here,  by  serving  him  in  Indirt.  If  the 
Pe-itioner  desires  it  a  fresh  application  can  then  be 
made. 

Mr.  Leith  elected  to  adopt  this  course, 

And  by  an  Order  in  Council,  it  was  ordered,  that 
the  petition  be  dismissed,  without  prejudice  to  any 
further  application  to  their  Lordships. 
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Eajah    Lelanuxd    Singh    Baiia-  ,    .       ,,     , 

[  Appellant. 
DOOR  -  -  -  .  i     /r 


and 

Maharajah      Moneshur      Singh  ^ 
BAHADOOR,aiidby  revivor.MAHA-   | 
RAJAHLuKHMissuRSiNGii,hisson,    ^  Resjjondents* 
Maharajah  Ruhmut  Ali  Khan   | 
and  others,  and  the  Government-  J 

On  appeal  from  the  S  udder  Beivanny  Adaivliit  of 
Bengal. 

J[  HE  suit  out  of  which  this  appeal  arose  was  brought  2n(i,  3rd, 5th, 
by  the   Appellant's  father,    Rajah   Bidianund  SingJi^  ^tth&^ioth 
deceased,  against  the  Respondent,    3Iaharajah  Moke-    Dec,  1864. 
8hur    Singh   Bahadocr^    and    Maharanee    Waj7ioo?iissa,      in  a  ques- 
the  Government,   and  the  other  Respondents,  tenants  puJ^edboun- 

dai'ies  the 
*  Present :    "NFembers  of  the  Judicial    Committee—  The  Rig-ht  owus  probandi 

Hou.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward   pi^intiff  to 
Ryan,  and  the  Right  Hon.  the  Lord  Justice  Turner.  prove  by 

Assessors  .-—The  Right  Hon.  Sir  Lawrence  Peel,  and  the  Right  independent 
Hon.  Sir  James  W.  Colvile.  right  to  re- 

cover. But  in 
the  circ\imstances  held,  that  the  mere  failure  on  the  Plaintiff's  part  to 
support  the  burthen  of  proof  cast  upon  him,  as  to  part  of  the  lands 
claimed,  M'as  not  conclusive  as  it  would  be  in  ejectment,  and  the  case 
remitted  to  India  for  further  inquiries. 

.  Upon  a  reversal  of  the  Suddcr  Court's  decree,  costs  of  the  suit  already- 
paid  hj  the  Appellant  ordered  to  be  refunded,  and  the  Court  below 
directed  to  deal  with  those  costs  and  all  other  coats,  including  those  of 
the  appeal,  according  to  the  result  of  the  inquiry. 
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of  the  lands  in  dispute,  to  recover  possession  of  a  large 
tract  of  hill  and  forest  country,  containing  175,000 
heegahs^  claimed  by  the  Plaintiff  as  belonging  to  and 
forming  part  of  his  Zemindary  of  Khurruckpoor, 
generally  known  as  the  Nizamut  Mahals  of  Khur- 
ruckpoor^  in  the  district  of  Monghy^  in  the  province 
of  BeJiar.  The  Appellant's  father  and  the  Eespon- 
dent,  Maharajah  Moheehur  Singh,  were  proprietors 
of  separate  estates  conterminous  with  an  estate  of  the 
latter,  called  Pergunnah  Hai'elee  Khurruckpoor^ 
which  had  been  formerly  a  Mahal  or  portion  of  the 
Zemindary  of  Khiirruckpoor,  but  separated  from  it 
by  the  Government  resumption  lands,  and  completely 
surrounded  on  all  sides  by  the  revenue-paying  lands 
belonging  to  the  Appellant.  Maharajah  Moheshur 
Singh  claimed  the  tract  of  land  in  dispute  as  being 
included  from  ancient  times  within,  and  as  belong- 
ing to  Pergunnah  Havelee,  and  of  certain  resumed 
lands  taken  out  of  the  Zemindary  of  the  Appellant. 

The  question  raised  by  the  suit  and  upon  appeal 
was  solely  one  of  boundaries.  The  documentary  and 
oral  evidence  was  of  a  most  voluminous  character, 
consisting  chiefly  of  village  papers,  maps,  proceed- 
ings and  records.  The  important  portion  of  the  evi- 
dence adduced  on  either  side  which  bore  upon  or  is 
material  to  the  question  at  issue, and  the  arguments,  are 
sufficiently  referred  to  in  their  Lordships'  judgment. 

The  appeal  was  argued  by 

The  Attorney-General  (Sir  /?,  Palmer)  and  Mr. 
Leith,  for  the  Appellant ;  and 

Mr.  Forsyth,  Q.  C,  and  Mr.  W.  H.  MeUill,  for 
Maharajah  Lukhmissiir  Singh  Bahadoor,  the 
heir  of  the  first  Respondent. 
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Mr.  Forsyth^  Q.C.,  also  appeared  for  the  GrOYern- 
ment. 


1864. 


Eajah 

Lelanuxd 

The  case  after  argument  stood  over  for  considera-       Singh 
tion.     Their  Lordships'  judgment  was  pronounced  by    Maharajah 

Singh. 
The  Right  Hon.  the  Lord  Justice  Turner. 


The  outline  of  this  case  is  as  follows  : — At  the  time 
of  the  perpetual  Settlement,  the  large  Zemimdary 
known  as  the  Kharruckpoor  Mehals  in  Zillah  Bhagnl- 
poor  was  settled  with  Maharajah  Kadir  All  Khan^ 
who  in  or  before  the  year  1790  was  in  possession  of  it. 
It  consisted  of  twenty-six  Pergunnahs^  of  which  five 
were  alleged  to  be  and  were  then  held  as  Lakhiraj.  Of 
these  alleged  Lakhiraj  Pergunnahs  it  is  only  necessary 
to  specify  Pergnnnah  Khurruckpoor  ffavelee,  which 
has  throughout  the  argument  before  us  been  conveni- 
ently called  ^'  Havelee.^^  Of  the  Malguzary^  or  reve- 
nue-paying 3f€hals,  it  is  sufficient  to  name  Pergunnahs 
Suhrooe^  Sukrabadee,  and  the  most  important  of  all, 
Purbutparahj  which  was  subdivided  into  Tuppahs^ 
Lodhwah  and  Semroum,  Daygee,  MuUia,  and 
Bhudra. 

The  Settlement  above  mentioned  was  made,  as  in 
other  cases,  by  Pergunnahs^  without  any  survey  or 
measurement  of  the  lands  comprised  in  them ;  and 
as  this  vast  Zemindary  included  a  great  deal  of  wild, 
uncultivated  mountainous  and  forest  land,  it  may  be 
supposed  that,  however  well  ascertaitied  may  have 
been  the  boundaries  of  the  whole,  those  of  its  com- 
ponent parts,  or  Pergunnahs^  inter  se,  were  not 
very  clearly  defined.  The  effect  of  the  Settlement 
was  to  fix  permanently  and  for  ever  the  revenue  pay- 
able in  respect  of  the  Malguzury,   or,   as  they  are 
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termed  in  these  proceedings,  ^'  the  Nizatnut  Mehah^^'' 
and  to  leave  the  Lakhiraj  Mehals  free  from  the  pay- 
ment of  revenue,  but  subject  to  the  right  reserved  to 
the  Government  by  Ben.  Reg.  XIX.  of  1793,  to  resume 
and  assess  the  lands,  should  the  tenure,  under  which 
they  were  claimed  to  be  held  Lakhiraj^  thereafter  be 
found  to  be  invalid.  Kadir  All  Khan  on  his  death 
was  succeeded  by  his  eldest  son,  Ikhul  All  Khan^  who 
also  died  some  time  before  the  year  1836,  and  was  suc- 
ceeded by  his  brother  Ruhmut  All  Khan. 

In  1836,  the  Government  impeached  the  LakhiraJ 
title  of  the  Zemindar.  Fergunnah  Havelee  was 
resumed  and  separately  settled.  The  proceedings 
which  resulted  in  the  settlement  of  it  will  hereafter 
be  fully  considered.  At  present,  it  is  sufficient  to  say 
that  they  began  in  the  year  1836,  and  continued  until 
the  9th  of  April,  1844,  when  a  temporary  settlement 
for  twenty  years  was  made  with  the  Maharanee 
WujhooJiissa,  to  whom  the  interest  of  her  husband, 
Buhmtit  Ali  Khan,  had  been  transferred. 

Pending  the  proceedings  for  the  resumption  and 
settlement  of  this  Fergunnah,  Ruhmut  Ali  Khan 
♦suffered  the  Government  revenue  on  the  Nizamut 
Mehals  to  fall  into  arrear,  and  these  Mehals  were 
accordingly  sold  by  public  auction  for  such  arrears, 
and  on  the  11th  of  August,  1840,  were  purchased  by 
the  Appellant's  father.  Rajah  Bidianimd  Singh,  and 
another  person,  who  afterwards  transferred  his  share 
to  Rajah  Bidianund  Singh.  This  sale,  of  course, 
put  an  end  to  the  unity  of  ownership  of  the  Nizamut 
Mehals  and  of  Havelce ;  Rajah  Bidianund  Singh 
thenceforward  being  the  Zemindar  of  the  former,  with 
all  the  rights  possessed  by  the  original  Zemindar  at 
the  date  of  the  perpetual  Settlement  ;  whilst  the  latter, 
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subject  to  the  rights  of  Government  in  respect  of  the  1864. 

revenue  to  be  assessed  thereon,  continued   to   belong  Rajah 

to  Ruhmet  Ali  Khan^  and  after  him  to  Wujhoonissa.  ^singh^^ 
In  1845,    Wujhoonissa    havinar    failed   to    pay  the  ""- 

'  /  ,  1  ,  ,      Mahahajah 

revenue  assessed  on  Havelee^  that   estate  was  also  sold    Moheshuu 
for  the  arrears,  and    was    purchased  by     Maharajah 
Rooder   Singh,    the    grandfather    of    the  present  Re- 
spondent, Lukhmissur  Singh,  on  the  5th   of  November^ 
1845. 

The  estates  having  thus  become  separate,  boundary 
disputes  took  place  between  the  owner  of  the  'Kizamut 
Mehals,  or  his  tenants,  on  the  one  side,  and  the  owner 
of  Havelee,  or  her  tenants,  on  the  other.  It  may  be 
necessary  hereafter  to  refer  more  particularly  to  the 
proceedings  to  which  these  disputes  gave  rise.  At 
present,  it  is  sufficient  to  say  that  the  controversy  was 
continuing  during  the  proceedings  of  the  Govern- 
ment surveyors  engaged  in  making  a  topographical 
survey  of  the  Zillah  Bhagulpoor  in  the  j-ears  1846 
and  1847. 

It  appears  to  have  been  the  duty  or  practice  of  the 
Officers  employed  in  this  survey,  to  lay  down  the 
boundaries  of  estates  or  other  divisions  of  land,  where  ^ 
there  was  any  dispute  concerning  them,  according  to 
the  evidence  which  they  might  find  of  the  actual 
possession  of  the  lands.  In  the  present  case  they 
had  to  deal  with  a  controversy  touching  the  boundary 
line  between  Havelee  and  Pergunnah  Purlutparah, 
and  the  other  Nizamut  Mehals  contiguous  to  it.  The 
owner  of  the  latter,  on  the  one  hand,  insisted  that 
this  had  been  conclusively  determined  at  the  time  of 
the  settlement  of  Havelee  by  a  map  prepared  after 
actual  survey  and  admeasurement  by  a  Captain  Ellis, 
under  the  instructions  of  the  settlement  officers.     The 
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owner  of  Havelee,  on  the  other  hand,  disputed  the 
accuracy  of  Captain  Ellis  s  map,  if  it  purported  to  be 
a  map  of  the  entire  Pergunnah  Havelee^  and  queet- 
tioned  the  intention  to   include  the   whole  of  Havelee 


Maharajah 

MoHESHUR  in  that  map.  The  Officers  of  the  survey,  relying  for 
the  most  part  on  the  evidence  which  they  had,  or 
thought  they  had,  of  actual  possession,  came  to  a 
conclusion  adverse  to  the  Appellant's  ancestor,  and  pre- 
pared the  map  known  in  the  proceedings  as  "  Captain 
SherwilVs  map,"'  by  which  upwards  of  175.000  heegahs 
.of  land  in  excess  of  that  comprised  in  Captain  Ellis^s 
map  was  attributed  to  Havelee^  and  taken  out  of  the 
Nizamut  Mehals,  as  laid  down  in  that  map.  The 
effect  of  these  proceedings  was  to  leave  somewhat 
doubtful  the  c^uestion,  whether  this  land  was  included, 
or  intended  to  be  included,  in  the  settlement  of  1844, 
or  whether  it  was  a  Towfeer  or  surplus  which  the 
Government  was  still  entitled  to  assess  de  novo. 

Some  further  proceedings  afterwards  took  place  in 
the  Fovjdarg  Courts  and  elsewhere,  touching  the 
right  to  the  possession  of  this  land  ;  but  the  effect  of 
these  proceeding  was  to  r'^mit  the  Appellant,  or  his 
father,  Rajah  Didianund  Singh,  to  a  regular  suit,  in 
"which  alone  the  title  could  be  litigated. 

The  suit  of  which  this  appeal  has  arisen  was 
accordingly  instituted  by  the  Appellant  on  the  5th  of 
June,  1851.  Its  object  is  to  recover  as  part  of  the 
Nizamut  Mehals  the  175,000  beegaks  of  land  laid 
down  by  SherwilVs  map  as  within  Havelee,  in  excess 
of  the  land  attributed  to  Havelee  by  Ellis's  map ; 
but  the  plaint  divides  this  land  in  certain  propor- 
tions between  certain  specified  Mo?izahs,  the  names 
of  which  occur  in  the  lists  of  the  villages,  comprised 
in  Fcrgunnahs  Purhutparah    and   Sukrabadee,    which 
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were  prepared  at  the  time  of    the  perpetual  Settle-        18C4. 

ment,  or  shortly  subsequent  to  it.     The  Defendants  _  Rajah 
to   the    suit,    the   Respondents   to    this    appeal,    are 
the     Government,     Maharajah     Liikhmissur     Singh.  v. 

„    ,  .  ,       ,  ••11  Maharajah 

and  some  ot   his  tenants,   and  they  insist  that  the    Moheshur 
175,000  beegahh  of  land  in  question  properly  belong 
to  Havelee. 

The  suit  was  heard  first  by  the  Principal  Sudder 
Ameen  of  Bhagulpore.,  who  by  his  decree,  dated  the 
9th  of  July,  1855,  dismissed  the  suit  on  the  ground 
that  the  Plaintiff  had  failed  to  establish  a  title  to 
recover  the  lands  in  question.  This  decision  was 
based  upon  proceedings  of  the  Government  surveyors, 
and  seems  to  imply  that  the  land  was  Toivfeer. 

On  appeal  to  the  Sudder  Dewanny  Adatvlut,  that 
Court,  by  a  majority  of  two  Judges  to  one,  confirmed 
the  decision  of  the  Principal  Sudder  Ameen,  but 
did  not  adopt  its  grounds.  The  two  Judges  appear 
to  have  held  that  something  in  excess  of  the  lands 
comprised  in  Captain  Ellis's  map  was  included  in  the 
Havelee  settlement,  that  the  extent  of  that  excess 
was  undetermined,  and  that  it  lay  upon  the  Plaintiff 
to  show  what  he  has  entitled  to  recover,  which  he 
had  failed  to  do.  The  dissentient  Judge,  on  the 
contrary,  held  that  no  part  of  the  land  in  dispute 
was  included  in  the  settlement  of  Havelee ;  that, 
therefore,  ex  necessitate,  the  whole  must  be  taken 
to  form  part  of  the  contiguous  Nizamut  Mehals, 
and  that  the  Plaintiff  had  established  his  title  to 
recover  it. 

According  to  the  view,  therefore,  both  of  the  affirm- 
ing Judges  and  of  the  dissentient  Judge,  the  decision 
of  this  suit  depended  on  the  question  whether  the 
laud  claimed,  or  any,  and  if  any,  what  defined  part  of 
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1864.  if^  ^as  included  in   the  Havelee  settlement ;  and  we 

Eajah  think  that  this  was  a  correct  view  of  the  case.     It  was 

^SiifGH"^  incontestible  that  the  land  in  question  formed  part  of 

f-  the  Zemindar?!  which  by  the  perpetual  Settlement  was 

Maharajah  ^'^    .  ,     "^  re 

M,  iiEsHLT.    assured  to  Kaclir  All  Khan  ;   but  that  Zemindai^y  con- 
sisted partly  of  the  Nizamut  or  revenue-paying  Mehals^ 
in  respect  of  which  the  revenue  payable  by  the  Zemin- 
dar was  then  finally  settled,  and  partly  of  the  Mehals^ 
including  Ilavelee^  which  were  alleged  to  be  LahJdraj\ 
and  on  which,  therefore,  no  revenue  was  assessed.    The 
land  in  dispute  is  so  situated  that  it  must  necessarily 
belong  either  to  Havelee  or  to  the  contiguous  Nizamut 
Mehals  ;   but  the  perpetual  Settlement  unfortunately 
omitted  to  define  the  boundary  line  between  Havelee 
and  these  Mehals  ;  had  it  done  so  the  question  in  the 
cause  could  not  have  arisen,   since,  we  need  hardly 
say,  no  Court  would  disturb  what  had  been  fixed  by 
the  perpetual  Settlement.     The  resumption  of  Havelee 
afforded  a  fresh  occasion  for  the  definition  of  these 
boundaries,   even  whilst  both  Havelee  and  the  Niza- 
mut   Mahals    belonged     to    the    same    owner;    be- 
cause   Government,     by    virtue     of    the    resumption, 
acquired    the    right    of    assessinsj    revenue    upon    all 
that   lay   within    th^  boundaries    of    Havelee^    whilst 
it  had   no  right   to  assess  any  fresh  revenue   upon  a 
single    bcgah    of   land    within   the   Nizamut   Mehals. 
Subsequent  events  severed   the  ownership  of  Havelee 
from  that  of  the  Nimmut  Mehals^  and  the  question  of 
boundary  then  arose  in  this  suit,   not  as  a  question  of 
revenue   between   the   Government   and   a  Zemindar^ 
but  as  one  of  title  to  land  between  the  Zemindars  and 
proprietors   of   two   contiguous  and    separate  estates, 
the  Niamut  Mehals  and  Havelee, 

In  dealing  with  this  question  it  must,  as  we  have 
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said,  be  assumed  that  so  much  of  the  land  in  dispute        1864. 
as  was  not  included  in  Havelee  belongs  to  the  Nizamut      Rajah 
Mehah ;    and  in  considering  what  was  included  in    I^ELA^'TT^^) 
Havelee  the  Court  below  could  only  deal,  as  we  upon  v. 

this  appeal  must  deal,  with  the  Havelee  settlement  as  Mohe^shc^ 
it  stands.  For  the  purposes  of  this  suit  that  settlement  ^^^'oh. 
must  be  considered  as  valid  and  subsisting.  If  the 
boundaries  of  Havelee  ascertained  by  it  are  at  all 
capable  of  being  corrected,  they  certainly  cannot  be 
corrected  in  a  suit  of  this  nature.  All  that  we  can 
determine  in  this  suit  is  whether,  according  to  the 
true  construction  and  effect  of  the  Havelee  settlement 
taken  as  it  stands,  the  whole,  or  what  part  of  the 
lands  in  question,  belongs  to  Havelee,  or  the  whole, 
or  what  part  of  them,  is  included  in  the  lauds  which 
were  the  subject  of  the  perpetual  Settlement. 

In  considering  this  question  three  views  of  this 
Havelee  settlement  present  themselves  for  our  consi- 
deration. 

The  first  is  that  it  included,  and  was  intended 
to  include,  the  whole  of  Pergunnah  Havelee,  and 
that  all  which  it  did  include  is  within  the  limits  of 
Ellis^s  map.  The  second  is,  that  it  included,  and 
was  intended  to  include,  the  whole  of  Pergunnah 
Havelee,  but  that  some  portion  of  what  it  did 
include  lies  beyond  the  limits  of  Ellis's  map, 
and  is  to  be  found  in  the  district  of  which  the 
ownership  is  now  in  dispute.  The  third  is,  that  it 
did  not  include  the  whole  of  Pergunnah  Havelee,  but 
that,  either  from  accident  or  design,  the  large  district 
in  question,  or  some  undeflned  portion  of  it,  was 
omitted  from  the  settlement,  as  well  as  from  the  map, 
and  is  now  what  in  these  proceedings  is  called  a  I'ow- 
feer  or  surplus. 

VOL.  X.  If 


so 
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Eajah       extent,  and  effect  of  the  Havelee   settlement  proceed- 
SiUtf^    ^^o^  v^'ith  reference  to  these  views* 
V.  The  first  of  these  proceedings  is   that  of  the  1st  of 

MoHEsHTjR  July^  1836.  By  it  Mr.  Tr avers ^  the  Deputy  Collee- 
I^GIJ.  ^^^  ^£  ^1^^  Zillah  Monghijr^  on  grounds  which,  for  the 
purposes  of  this  suit,  must  be  deemed  suiScient, decided 
against  the  claim  of  Riihmiit  All  Khan  to  hold  Have- 
lee and  the  other  four  P ergunnahs  to  which  we  have 
before  referred  Lakhiraj,  and  affirmed  the  right  of 
Government  to  resume  and  assess  them. 

There  was  an  appeal  against  this  Order,  pending 
which  the  Government,  not  being  able  to  effect  an 
arrano-ement  with  the  Zemindar  as  to  the  intermediate 
collections  of  Havelee,  assumed  the  management  of 
it  by  a  Telmldar  of  their  own  appointment.  The 
appeal  was  dismissed  on  the  oOtli  of  November,  1887, 
by  a  Special  Commissioner  acting  under  Be^i.  Eeg.III 
of  1828,  and  the  title  of  Government  to  assess  the 
whole  of  Havelee  thus  became  complete. 

It  then  became  the  duty  of  the  Deputy  Collector, or 
the  Settlement  Officer,  under  Ben.  Eeg.  II.  of  1819, 
gee.  21,  cl.  4,  "to  ascertain  the  limits  of  the  land'' 
{i.  e.  of  the  whole  of  Tergunnali  Havelee),  and  ta 
fix  the  assessment ;  and  various  proceedings  were  had 
with  this  object.  Most  of  these  proceedings  are 
found  hi  extenso  in  the  first  volume  of  the  printed 
record,  and  we  must  refer  to  th«  more  important  ol 
them , 

On  the  0th  of  April,  1838,  Mr.  Farquharson, 
described  as  the  Superintendent  of  the  Kha's  MehaUj 
but  acting  as  the  Settlement  Officer  in  the  case, 
held  a  proceeding  as  to  Havelee.  After  reciting  that 
the    Surhudhundee   and    Rookbahmidee   (the   specifica- 
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tions  of  boundaries  and  area)  were  not  with  the  record,  i^^'*- 

it    ordered   Ruhmut   All  Khan   to   file  a   list   of  the  Eajah 

villages  of  Ilavelee,  and  also   of  Pergunnahs  Suhrooe,  I'ingh^ 

Siikrabadec.    SlnqhooL    and   Luckhunpore.    Perqtmnah  ". 

'  '^  '  J         7  ./  Maharajah 

Purhutjuirah  (these  being  doubtless  assumed  to  be  Moheshur 
the  contiguous  Nizairiut  Mehuls)^  aecompcinied  by  a 
Surlaulbimdee  thereof.  It  also  ordered  the  Piitivarrees 
to  file  the  Surhudhundee  and  Rookbahundec  of  their 
respective  Mouzahs.  The  object  obviously  was  to 
obtain  a  definition  by  metes  and  boundaries  both  of 
the  whole  Pergunaah  and  of  its  component  villages. 

In  the  proofs  and  documents  filed  by  the  Plaintiff 
we  have    the    actual    process    issued    in    respect    oi' 
Roumickabad^   a  principal  village   of   Tlavelee^   under 
this  order,   and  the  return  to   it.     The  dates  are  the 
17th  of  xipril  and   31st  of  Maij^    1838,   and  there 
is  a  proceeding  in  the  office  of   Khas  Mehals  of  the 
14th  of  April,    1838,   before  Mr.    Farquharson.      It 
complains  of  the  omission  of  a  village  named  Bheem- 
bandh,  though  part   of   Ilavelee,   and   that   two  other 
villages  have  been  returned  as  waste,  though  in  fact 
they  were  inhabited.     It   directs  the   attachment  of 
3Iou::ah  Bheembandh  as  far  as   Koh  Marug^    Tuppah 
Dighee^  and  gives   other  directions   that  are  not  ma- 
terial to  the  present  question.     It  orders  notice  to  be 
sent  to   Ruhmut  AH  Khan  that  no   settlement   will 
be  concluded  with  him  unless  he  file  correct  Jumma- 
bundee  papers. 

On  the  11th  of  November,  1838,  Moo  tee  Lull,  the 
Tehslldar  appointed  by  Government,  reported  to  Mr. 
Farquharson  that  two  Motizahs  adjoining  the  Beem- 
bandh,  one  named  Goormah,  the  other  Pakmn^  were 
west  of  Beemhandh  in  .the  hills,  and  asked  for  an 
inquiry  concerning  them. 
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Eaj4h  23rd  of  January^    1839,     In   that,   after   stating  that 

'^^Sj^^T'  ^^  ^^^  ^^^^  ^°  ^^^  knowledge  that  two  villages  (there 

».  called    Tolahs)  are   situate  in   Bheembandh.   but  had 

Maharajah  \  ^        ^• 

MoHEsHCH  not  been  attached,  he  directs  the  \^^\xQi  oi  -d.  Furwannah 
to  Mootee  Lall^  ordering  him  to  bring  these  Tolahs 
under  collection,  and  to  explain  why  they  had  not 
been  resumed  along  with  Bheemhandh. 

Then  we  have  the  report  of  Mootee  Lall^  the 
Tehsildar  of  Khas  Mchal,  in  answer  to  this  order ; 
it  is  dated  the  8th  of  Ajyril,  1839.  It  appears  to  be 
indorsed  on  the  Punucmnah,  and  reports  that  after 
the  issue  of  it,  Mr.  Farquharson  had  arrived  at 
Kliurruckpoor  and  had  given  a  verbal  order  to  relin- 
quish Mouzah  Korniuha  (which  is  obviously  the  same 
place  as  that  previously  called  Goonnah),  and  to  have 
the  survey  of  Kita  Bakum  (before  called  Pakuni) 
made  with  Bheembandh  ;  that  afterwards  a  Punoannah 
of  the  l^ord  of  March,  directing  a  separate  surrey  of 
JjaJcumy  had  arrived,  and  that  accordingly  Mouzah 
Kormaha  had  been  relinquished,  and  Mouzah  Bakum 
would  be  surveyed.  On  this  report  Mr.  Farquharson 
has  indorsed  "  That  this  be  put  up  with  the  record  : 
'       May  IGth,  1839." 

Intermediately  Mr.  Farquharson  seems  to  have 
taken  the  depositions  of  Meer  Dad  Khan,  a  former 
Tehsildar  of  Havelee,  and  of  Bhowanni  Lull,  de- 
scribed as  an  inhabitant  of  Havelee,  but  Peshkar  of 
Fergannah  Purhulparah.  The  former  was  taken  on 
the  8th  of  April,  1839,  the  other  was  taken  on  the 
J  5th  of  March,  1839.  They  may  have  conduced 
to  Mr.  Farquharson'' s  determination  to  relinquish 
Kcrmah  (. 

In  tho  evidence  there  are  detailed  measurements 
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of  the   lands  of   2Iou::ahs  Roiincclcabad,    Bhcemhandh^  ^s^^- 

and  Madhobun.     The   second  alone  is  dated,   and  as  Eajah 

the   date   is   the   24th   of    March,    1839,   it    may    be  I^ela^^^.vd 

inferred   that   Kita   Bu/cum,   which  by   the  report  of  v. 

,1         oi         e       1        ■!     •       J         ,     ^  1,  1  Maharajah 

the   bth   01    Ajjru    is    treated  as   about   to    be   sepa-    MoHEsauit 
rately  measured,   v/as  not  includefl  in  this  measure- 
ment. 

On  the  loth  of  Aj/ril,  1839,  Ruhmut  All  Khan 
who  describes  himself  as  Malik  or  Zemindar  of  the 
entire  Mehals  of  KhurrucJipoor^  presented  a  petition, 
which,  as  we  understand  it,  is  confined  to  Bakum  as 
a  Kita  or  part  of  his  Nizamut  Mouzah  Bhorehhun^ 
daree.  He  protests  against  its  inclusion  in  Ilavelee. 
The  petition  seems  to  have  been  presented  to  Captain 
Ellis^  then  engaged  in  surveying  Ilavelee  and  making 
his  map.  He  on  the  22nd  of  April,  1839,  directed  a 
copy  to  be  sent  to  the  Settlement  officer  (Mr.  Farquhar- 
son),  who  on  the  6th  of  Mu^/,  18159,  directs  the  officer 
(Ellis)  to  be  informed  that  the  case  is  pending  in  that 
Outcherr//.  The  decision  was  adverse,  for  we  have  a 
further  petition  from  Iluhmut  All  Khan,  Which  (and 
as  it  seems  wilfully)  confounds  Bakum  with  Kormaha, 
alleging  that  the  former  though  relinguished  had  been 
separately  surveyed  by  Mooiee  Lall ;  that  the  mea- 
surement papers  of  Ilavelee  are  being  prepared  and 
Kita  Bakum  inserted  in  the  English  map,  and  stating 
that  he  objects  to  take  attested  copies  of  the  English 
map  because  Kita  Bakum  (a  Nizamut  Mehal)  is 
inserted  in  it.  The  order  indorsed  on  this  petition 
is  dated  the  8th  of  July,  1839,  and  is,  that  it  be 
rejected. 

On  the  14th  of  September,  1839,  a  summary 
settlement  was  concluded  by  Mr.  Farquharson  with 
Ruhmut  Ali  Khan  for   one  year,  i,  e.  from  the  1st  of 
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J^      illrty,  1839,  to  th-3  30th  of  April,  1840,  and  this  by 
Eajaji      a  subsequent  order   ^Yas   confirmed   and   extended  to 

Sl>GH  -V^^     l^-'i- 

2^-  It    was    durini?    the    currenov    of    this    tempcrarv 

Maharajah  ,  "  i  j 

MoHPPrcR  settlement  that  the  Nlzamut  Mehah  were  sold,  and 
Etiltmut  All  KIuui's  interest  became  limited  to  the 
resumed  Jleliuls. 

It  is  also  probable  that  during  the  same  period  Mr. 
Beadon,  who  had  succeeded  Z\Ir.  Farqiiharson^  began 
the  investigation  which  resulted  in  the  proposal  for  a 
permanent  Settlement,  next  to  be  considered,  and  that, 
in  aid  of  that  investigation.  Captain  Ellis^  by  his 
proceeding  of  the  30th  of  June^  1840,  directed  ''  the 
measurement  papers  of  the  Mouzahs  of  Havelee,  filed 
by  the  Ameens,  which  had  on  comparison  with  the 
English  measurement  papers  been  found  to  corre- 
spond," to  be  forwarded  to  the  Superintendent  of 
K/ias  3fehals* 

Mr.  Beadoii's  final  settlement  proceeding  is  dated 
the  luth  of  December^  1841.  It  gives  a  summary  of 
the  former  proceedings,  and  states  that  "  whereas  a 
perpetual  Settlement  of  that  Mehal  (^IJavelee)  was 
proper,  and  the  Mehal  having  been  surveyed  by  the 
Eevenue  Surveyor  (who  from  the  mention  of  his  name 
in  the  next  paragraph  is  clearly  Captain  Bliis),  the 
measurement  jmpers  are  forthcoming  in  the  office. 
Hence,  after  inquiring  into  the  Junimabundee,  from 
the  statements  and  papers  of  the  cultivators  and 
Putivarrees^  a  perpetual  Settlement  had  been,  con- 
formably to  Regulation  YII.  of  1822,  concluded  from 
the  1st  of  May,  1841." 

The  proceeding  then  details  at  great  length  the 
principles  upon  which  this  Settlement  had  been 
€afected.     It  seems  sufficient  to  state  that  Mr.  Beadon 
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took  the  area  as  measured   at  123,207   hectjahs  and  a     ^I^^^ 
fraction.     From  this  ho  deducted  60,433  beeauJis  and       Ex.tah 

T  T 

a  fraction  as  absolutely  jungle,  waste,  and  uncultnrable,  "^jsixgh 
leaving;  a  balance  of  62,774  hecqahs  and  a  fraction.  ,  *'• 
This  again,  when  subdividc'l,  was  found  t'^  consist  of  Mouiisnua 
18,998  beejahs  and  a  fraction  of  land  actually  culti- 
Tated,  and  producing,  or  capable  of  producing,  rent ; 
and  of  43,775  heegahs  and  a  fraction  of  land  which, 
though  not  cultivated,  he  describes  as  "  culturable.'^ 
The  annual  revenue  derivable  from  the  cultivated 
land  he  estimated  at  S.  Rs.  15,517,  to  which  he  added 
S.  Rs.  738.  2,  the  amount  of  Sajjers  or  miscellaneous 
revenue  (a  description  of  revenue  which  will  require 
further  consideration),  making  the  total  revenue 
S.  Rs.  16,2.55.  6.  The  moiety  of  this,  being,  when 
converted  from  sicca  Company's  rupees,  8,666  and  a 
fraction,  he  fixed  as  the  revenue  payable  perpehially, 
abandoning  all  further  claim  to  revenue  from  either  the 
43,776  heegahs  of  culturable,  or  the  60,433  heegahs 
of  unculturablo  land. 

It  is  to  be  observed  that  BaJcitm  (spelt  BaJckum) 
is  included  in  the  list  of  villages,  its  measured  area 
being  stated  to  be  129  heegahs  19  histvas.  It  follows^ 
therefore,  that  whether  the  BaJcum  resumed  by  Mr. 
Farquharson  be  in  Ellis'' s  map  or  not  (a  question 
hereafter  to  be  considered),  its  measured  area  is 
included  in  the  123,207  heegahs,  the  basis  of  the 
Settlement. 

It  is  further  to  be  observed  that  there  is  no  trace 
of  Goormah  or  Kormaha  in  this  or  the  subsequent 
Settlement  proceeding. 

Again,  it  is  to  be  observed  that  the  total  of  the 
miscellaneous  [revenue,  Sagers^  or  cesses,  was  taken 
by    Mr.    Beachn    to  be    S.    Rs.  738.    2.,  of    which 
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18C4.  s,  i^s,  576  consisted  of  rents  paj-ablo  by  the  lessees  of 

Eajah  the     Sayer    Mehal,  according  to    the    deposition    of 

^''siNG?''  Ameen  Dad  Khan,  taken  on  the   14th  of   March,  1J541, 

V.  and  the  rest  consisted  of  the  Saiiers  returned  by  tho 

Maharajah  "^  '' 

MoHESHTjR  rutivarrees  and  Amcens.  vV  e  may  here  observe,  too, 
that  in  the  S.  E,s.  576  is  included  an  item  of  S.  Rs. 
400  payable  by  Rvjjih  All  as  farmer  of  "  Ghauts 
Maniff  nud  Kurrailec,  kc.,^^  touching  which  we  have 
also  his  deposition,  taken  the  21:th  of  March,  and  the 
UmmiiJnameh  oi  1248  (1841),  a  document  vrhich  may 
be  of  some  importance  with  reference  to  the  present 
inquiry  ;  for  whilst  it  gives  the  names  of  various  Ghauts 
as  proposed  to  be  included  in  the  lease  to  which  it 
refers,  it  seems  to  indicate  that  the  lease  v/as  to  com- 
prise not  only  such  tolls  as  may  be  conceived  to  be 
leviable  from  person  passing  the  Ghauts,  but  Bunkur^ 
which  propei'ly  is  a  right  of  cutting  wood,  and  Phulkur, 
a  right  of  gathering  fruit — rights  indicative  of  a  cer- 
tain dominion  over  tlie  soil  in  a  given  locality. 

On  the  16th  of  September,  1813,  Mr.  Beadoii's 
proposal  of  a  permanent  Settlement  on  this  basis  was 
overruled  by  the  Commissioner,  who,  on  the  25th  of 
the  same  month  made  over  the  estate  to  Mr.  Joachim 
Piron,  to  be  settled  de  novo. 

Shortly  before  this,  and  on  the  13th  of  Jirie,  1813, 
the  transfer  of  Havelee  from  Ruhmut  Ali  Khan  to 
Wujhoonissa  had  taken  place. 

Mr.  Piron' s  first  step  was  to  ask  whether  he  was 
to  make  a  new  measurement.  He  was  told  to  test 
the  former  measurement;  to  adopt  it  if  he  found  it 
to  be  correct ;  to  make  a  new  one  if  he  found  it  to  be 
incorrect. 

Mr.  Piron'' s  general  report  bears  date  the  20  th  of 
June,   1844;  his  settlement  proceeding  of  the  same 
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date :  the  Doul  Settlement,  The  report  states  that 
he  niade  a  settlement  for  twenty  years  with  Wujhoo- 
nissa,  of  which  the  other  papers  give  the  details  and 
the  principles.  His  report  also  states  expressly  that 
the  measurement  which  he  tested  was  that  completed 
under  Captain  Fliis  ;  that  he  found  it  correct  in  every 
instance  ;  and  that  his  only  objection  to  the  former 
survey  regarded  the  classification  of  the  various  quali- 
ties of  land  and  the  rates  assessed  thereon. 

The  result  of  Mr.  Piron''s  settlement  was  somewhat 
di:fferent  from  that  of  Mr,  Beadon.  But  it  is  per 
fectly  clear  that  both  Officers  dealt  with  the  same 
measured  area,  viz.  the  123,207  beegahs  and  a  frac- 
tion defined  by  Captain  Ellis.  Mr,  Piron^  however, 
making  a  somewhat  different  classification  of  the  lands, 
fixed  the  amount  of  revenue  derivable  therefrom  by 
the  proprietor  of  Ilavelee  at  S.  Es,  20,678.  3.  17|. 
In  this  he  included  the  sum  of  S,  Es,  2,386.  8.  9| 
for  Sufjers,  cesses  or  other  miscellaneous  revenue. 
Instead  of  leaving,  as  Mr.  Beadon  had  done,  free 
from  any  direct  assessment  of  revenue  60,443  heecjahs 
of  unculturable  4-  43,775  heecjahs  of  culturable  land, 
making  together  103,209  heegahs  of  land,  he  excludes 
from  assessment  only  4,447  old  fallow  land,  +  35,051 
rocks  with  jungle,  +  42,586..  8.  4  of  jungle,  making 
a  total  of  82,084  heegahs  and  a  fraction  of  land  free 
from  assessment. 

The  result  of  Mr.  Piroiis  proceedings  was  a  settle- 
ment with  Wajhoonihsa  for  twenty  years  at  the  moiety 
of  the  gross  rental  as  estimated  by  him,  which,  wlieu 
converted  into  the  Company's  rupees,  amounted  to 
C.  Es.  31,028.  12,  10, 

The  documents  by  which  this  arrangement  was  car- 
ried  out  with  her,   and   her  petition,  Kahooleat^  and 
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^^864^  Mr.  rirons  final  order,  all  of  the  9th  of  April,  1S44, 

Plajah  are  all  among  the  papers  in  the  case.     In  the  Kahooleat 

^iiNcm  ^  she  discribes  herself  as  occupier  of  the  entire  Pe)'- 

'"•  qimnah  Havelec,   and   says   "  123,186   beeqahs  and  a 

Maharajah     ';  .  o    ^        \       o      ^  i  i  *       i 

MoHESHUR  fraction  of  land  of  the  Fergiiniiah  have  been  taken 
by  me  from  you  under  temporary  settlement  at 
an  absolute  sum  of  C.  Tls.  1.1,128.  12.  10,  being  a 
moiety  of  the  jumma,  including  JulJcur^  Bunkm'j 
F/mlkur,  &c." 

We  stop  at  this  point  in  order  to  state  the  conclu- 
sions at  which  we  arrive  from  the  proceedings  and 
documents  above  referred  to,  in  so  far  as  they  do  not 
relate  to  the  Sabers  or  cesses,  or  miscellaneous  revenue 
— conclusions  which  in  our  judgment  are  no  way 
affected  by  what  has  already  appeared,  or  by  what  we 
shall  presently  state,  as  to  these  Sayers  and  cesses,  or 
miscellaneous  revenue.  We  are  satisfied  from  these 
proceedings  and  documents  that  the  settlement  officers 
throughout  intended  to  resume  and  settle  and  assess 
the  revenues  of  the  whole  of  Pergunnah  Havelee,  and 
that  they  throughout  proceeded  on  the  assumption  of 
the  correctness  of  the  survey,  measurements,  and  map  , 
made  by  or  under  the  inspection  of  captain  Ellis. 
Lookinf^  to  the  great  care  and  the  minute  attention 
which  was  o-iven  to  the  settlement  of  this  Pergunnah^ 
it  cannot  be  supposed  that  any  portion  of  it  was  de- 
sio-nedly  omitted  from  the  settlement ;  and  if  any  por- 
tion of  it  was  omitted  by  accident,  this  is  not  a  suit  in 
which  the  accident  can  be  set  right.  We  think,  there- 
fore that  the  third  view  of  this  settlement,  to  which 
we  have  above  referred,  may  for  the  purposes  of  this 
suit  be  laid  out  for  consideration,  and  that  no  part  of 
the  district  in  question  can  for  any  of  those  purposes 
be  considered  as   Toivfer,   or  surplus.      We  are  also 
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satisfied  from  the  evidence  afforded  by  these  proceed-        ^^^^* 
ings    that    Bakum   was    included   not   only    in    the       Eajah 
measured  area  of  12o,\^'o  heegahs^  but  also  iu.  Ellis' s      "singh 
map.     The  obiection  expressed  by  Ruhmut  Ali  Khan    „    ■^• 
in  his  rejected  petition,   to  take  attested  copies  of  the    Moheshur 
map  because  it  included,   or  was  about  to  include, 
Bakum^  is,  we  think,   sufficient  to  prove  this  to  have 
been  the  case. 

Again,  we  are  satisfied  from  these  proceedings,  and 
especially  from  the  report  of  Mootee  Lall^  and  Mr. 
Farquharsoii's  mode  of  dealing  with  that  report, 
and  from  the  absence  of  all  mention  of  Goormah  or 
Kormaha  in  the  subsequent  settlement  proceedings, 
that  that  village  was  advisedly  relinquished  by  Mr. 
Farquharson  as  part  of  the  Nizamut  Me/ials,  and 
probably  as  part  of  Mouzah  Bhorebuudharec  in 
Pergunnah  F arhutparalu 

It  may  be  convenient  also  here  to  add,  although 
it  has  no  immediate  reference  to  the  foregoing  pro- 
ceedings, that  from  the  proceedings  by  Mr.  Beadon^ 
officiating  special  of  Deputy  Collector  of  the  27th  of 
August^  1841,  the  case  of  Mouzah  Ghorakliore  ap- 
pears to  have  been  solemnly  decided  in  favor  of  the 
Nizamut  Mehals^  and  that,  in  our  opinion,  the  proceed- 
ings of  the  Officers  of  survey,  of  the  11th  and  21th 
of  June,  1848,  are  not  entitled  to  weight  as  against 
that  decision.  We  think,  indeed,  that  the  settlement 
of  1844  affords  the  only  safe  criterion  for  determining 
what  belongs  to  Ilafelce,  and  what  to  the  Nizamui 
Mehals. 

It  results  from  what  vv^e  have  already  stated  that, 
looking  at  this  case  without  reference  to  the  Sugers^ 
oesses,  or  miscellaneous  revenue,  we  should  have  come 


100 


CASES    rN    THE     PRIVY    COUNCIL 


is^'*-  to  the   conclusion  that   Havelee  as  settled  consisted 

Eajah  only  of  the  measured  area  of    123,186   heegahs.]   that 

Singh"^  this  was  all  comprised  within  Ellis's  map,  and  that  the 

,,    ^'  Appellant,   by  showinor  this,  had  at  least  shifted  the 

Maharajah  ^  ^  t       J  o  '^ 

MoHESHuii  burthen  of  proof,  and  established  a  good  prima  facie 
title  to  recover  the  whole  of  the  disputed  territory  ; 
but  it  certainly  cannot  be  denied  that  what  appears 
upon  the  record  before  us  as  to  these  Saf/ers,  or  cesses. 
and  this  miscellaneous  revenue,  raises  a  very  serious 
question  whether  some  territory  in  excess  of  the 
measured  area,  and  beyond  the  limits  of  Ellis's  map, 
does  not  belong  to  Havelee,  and  was  not  included  in 
the  settlement  of  it.  It  is  necessary,  therefore,  to 
see  how  the  case  stands  as  to  these  Sagers,  or  cesses, 
or  miscellaneous  revenue.  By  Mr.  Beadonh  settle- 
ment the  revenue  derived  from  these  sources  is  stated 
to  amount  to  S.  Ks.  738.  2  ;  and  we  have  already 
shown  how  that  sum  was  made  up.  By  Mr.  Piron^s 
settlement  the  Saf/ers  or  cesses  are  stated  as  amount- 
ing to  Es.  2,336.  8a.  9fp.,  made  up  partly  of  the 
suras  returned  by  the  Putwarrees  and  Amccns  as  the 
Sayerat  of  their  respective  villages,  and  partly  of 
sums  aggregating  S.  Us.  1,116,  which  were  not  so 
returned  ;  this  last-mentioned  item  being  thus  entered 
in  the  settlement  proceedings : — ''  Biuikur  and 
Boondee  Melted,  besides  the  Putwarree'^s  paper,  what- 
ever came  to  light  by  the  depositions  of  farmers  and 
persons  informed,  and  by  the  perusal  of  I^ottahs,  kc, 
S.  Rs.  1,11 6."  We  have  here,  therefore,  some,  at 
least,  of  these  Saijcrs,  or  cesses,  described  as  Bun/cur 
and  Boondee  Mehals  ;  and  other  parts  of  this  volu- 
minous record  contain  the  same  or  a  similar  descrip- 
tion of  them.     We  are  of  necessity,   therefore,  led  to 
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inquire  what  these  Biinhur  and  Boondee  Mehals  i^^^- 
really  were  ;  and  to  some  extent,  at  least,  the  evidence  Ea.jah 
leav^es  no  doubt  upon  this  point. 

Mr.  rii'on   himself  says  that  the   S.  Rs,  1,116  Avas  v- 

made  up  oi  !S.  lis.  7 bo  inserted  in  the  rottah  oi  Peer    Moheshl-k 
Khun    Soohahtlir ;    of    S.    Es.    251    inserted    in    the      '^^^'^"• 
deposition  of    Rajee   Siiif/h,    sou    of  Duvshaii    Singh ; 
and  S.  Hs.  80,  inserted  in  the  deposition  and  Pottahs 
of  Posun  Pasee  and  others. 

Ts  ow,  we  have  Peer  Khan  Soobahdar''s  examination, 
which  seems  to  have  been  taken  on  the  20th  of  Janu- 
arij^  I  84  i.  He  is  described  as  farmer  of  Mehal  Bunkiir 
and  Boondee  Koh  Mariig^  and  Kurrailee^  &c.,  Per- 
gunnah  Ilavelee.  He  professes  to  hold,  but  in  the 
name  of  his  son,  Wahid  Khan,  Ghauts  Marug,  Kur- 
railce,  Pabaivee,  Khuru  Khatami^  Uursa  Poteeah, 
Burramupea:,  Shakole^  and  several  other  hills  and 
Ghauts,  for  the  names  of  which  he  refers  io  ihePottah^ 
at  a  rent  of  S.  Es.  785,  and  to  pay  the  rent  to 
Eukniut  Ali  Khan. 

Again,  Ave  have  the  examination  of  Rajputee  Singh, 
the  son  of  Durshun  Singh,  taken  on  the  30th  of 
January,  1844,  from  which  and  the  proceeding  of 
Mr.  Piron  of  the  26th  of  that  month,  we  learn  that 
Durshun  Singh,  Avas  farmer  of  Mehal  BunJcur  Ghaut 
Koolurhea,  attached  to  Mouzah  Mudhoohun,  Pergun- 
nah  Ilavelee  ;  that  he,  during  the  subsistence  of  his 
lease,  paid  a  Jtunma  of  S.  Es.  251  to  Ruhmut  Ali 
Khan,  Avho  on  the  expiration  of  the  lease  in  Ajjril, 
1844,  was  about  to  bring  that  Bunkur  Mehal  under 
his  personal  collection. 

The  S.  Es.  80  "  inserted  in  the  depositions  and 
Pottahs  filed  by  Posun  Pasee  and  others''  we  have 
been  unable  to  trace  in  the  record. 
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^J^^^  Again,   3Ir.    Quintin,  ts'Iio  ^vas  the  superintendent 

lujAii       of  survej-s    of    Zillah    Bhagiilpore,    in    his    letter    of 

^^^ISg^    the  19th  of  October,   18i8,   addressed  to  Mr.   G.  F. 

mahuUjvh    ^^'^^^'^h  the  Commissioner  of  Eevenue  for  the  division 

MuHtsauE    of  Bhagidpore,  refers  to  a  variety  of  Ghauts  as  included 

in  riron  s  settlement ;  and  so  far  as   ^ve  can  see  they 

can  have  been    so  included  only  under  the  head  of 

BunJcur  and  Booiidce  Mehats. 

Again,  it  is  clear  upon  the  evidence  that  Ghauts 
Marug  and  Kurrailee,  and  possibly  other  Ghauts  held 
by  Peer  Khan  SoohahJar  in  the  name  of  Wahid 
Kh'in  at  the  date  of  Mr.  Piron's  settlement,  wore, 
at  the  date  of  Mr.  Beadons  settlement,  held  by 
liujjib  All,  and,  indeed,  that  the  whole  of  the  pro- 
perty, whatever  it  was,  tlie  revenue  of  which  Mr. 
Beadon  estimated  at  S.  Es.  576,  is  included  in  the 
property  of  which  the  revenue  was  estimated  by  Mr. 
Plronai^.  Es.  1,1  IG. 

It  is  clear,  therefore,  that  Mr.  Piroii's  settlement 
did  include  under  the  head  of  Bun/cur  and  Boondee 
Mehals  the  revenue  coming  from  certain  Ghauts,  of 
which  the  most  prominent  are  Ghauts  Marug  and 
Kurrailee  ;  and  that  Mr.  Piron  was  right  in  including 
rights  in  these  Ghauts  as  part  of  the  assets  of  Havelee 
is,  we  think,  almost  proved  to  demonstration  by  the 
village  papers  in  the  second  and  third  volumes  of 
the  Appendix  to  which  Mr,  31elcill  directed  our 
attention. 

Some  of  these  are  produced  by  the  Appellant,  others 
by  the  Eespondent,  and  the  two  classes  show,  with  a 
correspondence  in  minute  details  that  proves  their 
genuineness,  that  long  before  the  resumption  the  pro- 
ceeds of  these  Ghauts  were  uniformly  treated  by  tlie 
owners  of  the  whole  Zemindarg  as  part  of  the  revenue 
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of    the    Lakhiraj    3fehal,     Ilavelee.       Against    this  ^  ^'^'^•*- 

evidence  it  is  vaia  to  set  the  award  of  Ruliin>.rj  All  E\jah 

Khan  of  the  loth  of  April,    1837,  after  the  date    of  ^sil^Ja^^ 
the  resumption,  or  the  Kabooleats.  or    the  occasional  ^^ 

^  '  '^  Maharajah 

entry  in  the   viUage    accounts  of  Morkhui  as  Maruq-     Mohksiicr 

Singh. 
khat.     They  woukl  at  most  support   the  theory   that 

there  may    have  been  more  than    one   Gh<mt  of  the 

same  name,  or  different    rights    resulting    from  the 

same  Ghaut;  the  two  former  classes  of  evidence  may, 

indeed,    more  plausibly    be    referred    to  the  desire, 

after  the  resumption,  to  claim  these  Ghauts  for  the 

Niamut '  Mehals,    which,    until    the    sale    of    those 

Mehals,  it  was  Ruhmut  Ali  Khanh  interest  to  do. 

It  must  be  taken,  then,  that  Mr.  Piron  not  only 
included,  but  properly  included,  the  revenue  arising 
from  Ghauts  Marug,  Kurrailee,  and  other  Ghauts  in 
his  settlement ;  but  then  the  question  is,  What  was 
this  property,  and  does  the  ownership  of  it  imply 
the  ownership  of  any  land  in  excess  of  the  measured 
area,  and  beyond  the  confines  of  Ellis'' s  map  ? 

There  is  much  evidence  beaiing  more  or  less 
directly  upon  this  point.  There  is  the  JJmmulnamehj 
to  which  we  have  already  referred,  and  there  are  the 
various  suits  and  proceedings  arising  out  of  the  long- 
continued  litigation  concerning  these  Ghauts. 

The  earliest  of  these  proceedings  which  we  find 
is  under  date  the  12th  of  March,  1842.  It  was 
before  the  Magistrate  in  the  Criminal  Court  under 
Act,  No.  IV.  of  1840,  and  arose  out  of  the  alleged 
forcible  dispossession  of  Rujjib  Ali,  the  farmer  under 
Ameer  BitJcsh,  of  Ghaut  Bhoondce,  and  Koh  Marug, 
&c.,  by  Mimniar  Rae,  claiming;  the  same  subjects 
under  a  Pottah  granted  by   Ruhmut  Ali  Khan,  in  his 
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18G4.  capacity  of   Zemindar  of  the  Nisamut  Mehals.     Rajah 

Eajah  Bidiamind  Singh  intervened   in    the    suit,   objecting 

SixG?^  that  it  Avas  brought  in  collusion  with  the  former  pro- 

V'  prietor    of  the  Kizamiit    Ilieha/s,  Ruhmit  AH    Khan. 

Maharajah  i  ■         • 

MoHEsHUR  J  his  may  have  been  the  case,  but  the  very  objection 
shows  that  there  was  then  a  dispute  whether  the 
parcels  in  Bujj'ib  Alfs  iavm,  or  some  of  them,  be- 
longed to  Ila.relee,  or  to  the  Nianuit  Mchals.  The 
decision  as  to  possession  was  in  favour  of  Rujjih 
AH. 

The  proceeding  of  the  24th  of  March,  1841,  before 
Mr.  Beadon,  shows  that  during  the  investigation 
which  led  to  his  settlement  there  were  disputes  be- 
tween the  auction  purchaser  and  the  owner  of  Havelce 
touching  certain  stone  quarries  stated  to  be  with  the 
hill  Mar  and  part  of  the  Boondee  Mehal.  The  report 
of  Eonshun  Ball,  Record  Keeper  of  the  Khass 
ilie/za/ department,  of  the  21st  of  September,  \^\\, 
was  obviously  made  in  answer  to  a  reference  made  in 
some  suit  arising  out  of  the  same  dispute  touching 
these  Ghauts,  which  we  have  been  unable  to  trace. 
It  shows  that  as  early  as  the  21st  of  September,  1841, 
Mr.  Beadon  had  included  the  Ghauts  lield  by  Rujjib 
Ali  in  the  settlement  of  Havelee. 

The  question,  whether  these  Ghauts  belonged  to 
Havelee  or  to  the  Niamut  Mehals  continued  to  be 
litigated  in  one  shape  or  another  during  the  whole 
period  which  elapsed  between  the  dates  of  the  s'ettle- 
ment  by  Mr.  Beadon  and  that  by  Mr.  Piron. 

One  instance  is  the  suit  of  Kishna  Teivarnj,  of 
which  the  final  proceeding  is  that  of  the  12th  olJune, 
1845,  which  gives  the  history  of  the  whole  litigation. 
It  began  with   a    summary    suit   brought  before    the 
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Collector  by  the    Naib   of  the   auction  purchasers   of  ^^^■*- 

the  Nizauiut  Melials  (we    presume    in    their   name)  Eajah 

against   the  PluintifL-  for  rent.      The  Collector    has  ^^^t^^i"" 

under  the  Regulations  no  iurisdiction  to  entertain  such  *• 

11  1      •  p  1        Ti       1  Maharajah 

a  suit  unless  the  relation  of  landlord   and  tenant  sub-    Moheshur 
sists   between   the  parties.     lie,  nevertheless,  made  a 
decree  against  Kishna  Tewarrij  for   the  sum   sued  for. 
Thereupon   Kishna   Teivarry^   alleging    that    he     was 
not    the   tenant    of    the    purchasers    of   the   auction 
Mehals^   but  a  sub-tenant  of  the   owners  of  Havelee^ 
brought  his   suit  in    the  Ci/il    Court  (the  ilfoo/is^y^) 
against  Rajah  Bidianund  Singh  to    quash  the  Col- 
lector's decree   as   made   without  jurisdiction.     The 
Moonsif  decreed     in   his     favour.       There    was    an 
appeal   to    the  Principal    Sudder    Ameen^    who    was 
against  him.     This  was  followed  by  a   special  appeal 
to  the   Sudder  Deivanny  Adawlut^   which   Court   re- 
mitted the  cause  back  to  the  Principal  Sudder  Arneen, 
with    directions    to   try  the    proprietary  right.     This 
protracted   and   animated  litigation,  ostensiblj^  for  a 
sum  of  less  than  Rs.  7,  was  obviously  made  a  mode 
of  trying  the  question  of  title  between   Bajah  Bidia^ 
mind  Singh  as  the  purchaser  of  the   Nizamut  Mehals^ 
and  first  Ruhmut  Ali  Khan  and  afterwards  Wujhoo' 
nissa  (each  of  whom   intervened  in   the   suit  as  an 
objecting  party),    as    the   owner    of    Havelee.       The 
proceedings  show  that  the  real  issue   was,  whether 
certain  subjects,  as  to  which  all  parties  were  agreed, 
including    Ghauts   Marug    and    Kurrailee,   belong  to 
Havelee  or  to    the   Nizamut  Mehals.    The  proceeding 
and  report  of  the  9th  December^    1843,  are   set  fully 
forth  in    the  evidence,    showing   that  Ghauts   Mariig^ 
Kurrailee,  &c.,  were  included  in  Mr.  Beadonh   settle = 
ment,  were  before  the  Court.     The  decision  was,    that 

VOL.  X.  N 
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^^'^       the  Moonsiff's  decree   should  be  upheld,   and  that  it 

Eajah       was   impossible    to  determine    the   proprietary    right 

Singh' ^    except  in  a  regular  suit,  in  which  the  two  claimants 

,,     »•  should   be  Plaintiff   and    Defendant.     Not  the  least 

MoHKsuLH    important   part    of   this     proceeding    is    that    Bajah 

Bidianund  Singh^  in  his  answer  in  the  suit,  alleged 

that  the  Ghauts   did    not   appertain   to   the  rent-free 

Pergunnah  Havelee^   that   the  Revenue  Surveyor  had 

excepted  them  from  the  measurement.     The  objectors 

do  not   contest  this  last  proposition,  but  insist  that 

they  are  attached   to   Eavclce^  and   do  not  belong  to 

Purhutparah.     Both  sides,   then,   seem  to  admit  that 

the  subject  of  dispute  was  beyond  the  measured  area 

and   the   confines  of  Ellis^s  map.  '  There  are  similar 

decisions  to  the  above  in  other  suits  specified  and  set 

forth  in  the  Court  below.  The  last  is  as  late  as  the 

Ibih  oi  July,  1847. 

Another  instance  of  litigation  involving  the  same 
issue  is  that  in  which  Syud  Reaz  AU,  claiming  as 
farmer  of  Tiippah  Lodwah,  was  the  suing  party.  By 
a  proceeding  of  the  20th  of  November,  1843,  the 
Collector  of  Monghyr,  before  whom  this  person  had 
brought  a  summary  suit  to  recover  rent  alleged  to  be 
due  from  one  Omachurn,  then  an  occupier  of  part  of 
the  Boondee  Mehal,  the  Defendant  having  pleaded 
that  the  property  in  respect  of  which  he  was  sued  was 
part  of  Havelee,  and  had  been  settled  with  Ruhmut 
AU  Khan,  called  for  the  Settlement  proceeding,  and, 
in  its  absence,  for  a  report  from  the  Collector  of 
Bhagidjpore  whether  Mchal  Boondee  of  Ghauts 
Kurrailee  and  Komaruk  (obviously  the  same  as  Koh 
Marug)  was  comprised  within  the  Settlement  rights 
of  Ruhmut  AH  Khan,  or  was  appended  to  any  other 
Mehal. 
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lliere  is  a  report  of  the  Record  keeper  which  purports        ^^^■*- 
to  bear  date  the  1  3th  of  November^  1843,  which  was  ap-       r*jah 
parently  made  in  answer  to  this  requisition,  though  there      ^^^^^ 
is  an  inaccuracy  in  the  printed  date.     It  confirms  the  v. 

fact  of  the  settlement  as  alleged  by  the  Defendant.  On  Moheshur 
this  coming  in,  the  suit  was  finally  disposed  of  by  Mr.  '  ^'^°^' 
Vansittart,  the  Collector,  who  dismissed  the  suit  as 
©ne  which  he  was  incompetent  to  try,  with  liberty  to  the 
Plaintiff  to  sue  in  the  Civil  Court,  if  so  advised.  By 
this  proceeding,  it  appears  that  Wahid  Khan^  the 
then  farmer  of  Ghauts  Marug^  Kurrailce^  &c.,  under 
Hnveke,  had  intervened  in  the  suit  against  his  sub- 
tenant. 

Again,  the  proceedings  of  the  Collector  of  Bhagul- 
pore  of  the  llth  of  November^  1843,  those  of  the  9th 
of  December  in  the  same  year,  and  the  proceeding  of 
the  19th  of  March,  1844,  on  the  petition  of  Sgiid 
Reaz  All,  a  farmer  of  Tuppah  Lohkivah^  all  point  to 
the  conclusion  that  during  the  investigation  which  led 
to  the  settlement  of  Mr.  Piron,  3Iea2  Beaz  AH,  claim- 
ing title  under  Rajah  Bidianund  Singh,  if  not  Bajah 
Bidiamind  Singh  himself,  was  unsuccessfully  resist- 
ing the  inclusion  of  the  Biinkur  of  Ghauts  Mariig, 
Kurrailee,  &c.,  in  the  settlement  of  Havelee.  The 
proceeding  of  the  same  Collector  of  the  llth  of  Mag,. 
1844,  is  also  some  evidence  of  this. 

It  appears  that  Peer  Khan  Soobahdar  delivered 
over  possession  of  Ghauts  Marug,  Kurrailee,  and  the 
other  Ghauts  comprised  in  his  farm,  to  the  purchaser 
of  Havelee  at  the  sale  for  arrears  of  revenue  in  Novem- 
ber, 1845,  or  attorned  as  tenant  to  him. 

These  contentious  proceedings  certainly  afford  a 
strong  inference  that  Ghauts  Marug,  Kurrailee,  and 
others,  which  were  included  in  the  settlement,  wore  some 
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1SC4.  thing  beyond  the  limits  of  the  measured  area  and  Cap- 

Kaj.^h  tain  Ellis^s  map.     It  is  impossible  to  read  them  wilh- 

^Sngh"^  out  believing  that  the  parties  knew  well  what  they 

V'  were  disputiuf?  about,  and  that  each  was  ciaiminar  the 

M.iHAKAJAH  ,    r  °      ^         .  ° 

HoHEsHUR  same  things.  it  is  not  probable  tnat  these  things 
were  within  the  measured  area,  linjah  Bidianwid 
Singh  could  hardly  push  his  pretensions  so  far  as  to 
claim  anything  Y\'ithin  that  area.  On  the  contrary, 
as  we  have  seen  in  Klshna  Teioam/s  case,  his  con- 
tention was  that  the  things  claimed  were  beyond  the 
measured  area,  and,  therefore,  belonged  to  him,  and  the 
opposite  party  seems  to  have  admitted  the  fact  and 
denied  the  consequence.  Had  one  of  the  parties  been 
claiming  a  Ghaut  in  one  part  of  a  mountain  range,  and 
the  other  insisting  on  his  right  to  retain  a  Ghaut  of 
the  same  name  m  another  jDart  of  the  range,  it  is  in- 
conceivable that  there  should  be  no  trace  of  such  a 
mistake  in  the  pleadings  of  the  parties,  the  reports  of 
the  Collectors,  and  the  judgments  of  the  Courts.  In 
truth,  the  mention  of  the  farm  sometimes  of  Rtijjib 
Ali,  sometimes  of  Wahid  Khaji,  in  these  proceedings, 
almost  establishes  the  identity  of  the  subject  in  dis- 
pute with  the  subject  of  the  settlement. 

The  proceedings   of  the  Officers  employed  in  the 
topographical  survey  also  bear  upon  tb' 

Of  the  reports   of   TaJib  Kurreem  ^yiid  Hos- 

sei)2,  Thachahust  Ameens,  dated  r.  |)eetively  the 
28th  of  February  and  the  10th  of  February,  1847, 
both  in  answer  to  the  petitions  from  Hajah  Bidianund 
Singh  and  the  orders  thereon,  it  is  sufficient  to  say 
that  if  they  have  no  other  value,  they  at  least  prove 
that  when  these  persons  pris^-c-d  from  admitted  por- 
tions of  P^/'^uw^"^*/^^  Purbutparah,  in  the  course  of  their 
survey  into  the  disputed  territory,  they  were  met  by 
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claims  on  the  part  of  Rooder  Singh  and  his  tenants  ;         ^864. 
and  a  band  fide  oonteation  -whether  the  land  on  which       Rajah 

they  stood,  which  they  went  to  snrvey.  and  as  to  the    I^^^^-^^'^'-^'^ 

•^  _  -^  -f  '  Singh 

locality  whereof  there  could  be  no  mistake,  belonged  v. 

1      At        nT'  1     nr  1     J  ■    ■  ,  Maharajah 

to  ihe  JSi.aamut  JU c/ia lb- ;  or,   as  appertaining  to   some    Mohkshur 
of  the  (Jhntls  in  question,  was  jjart  of  Havelee. 

Then  came  the  proceeding  of  Mr.  John  Brown  on 
the  6th  of  April,  1847,  in  which  both  the  parties 
were  in  presence,  Mr.  Breton's  conclusion  is  no 
doubt  against  the  view  contended  for  by  the  Respon- 
dent, that  the  ownership  of  the  revenue  of  these  Ghauts 
imports  the  ownership  of  laud  in  excess  of  the  mea- 
sured area,  but  his  proceeding  sufficiently  shows  that 
what  the  parties  were  claiming  was  in  the  disputed 
territory ;  one  witness  at  least  [LushJcurree  halt)  con- 
nects the  property  claimed  with  the  former  holding  of 
Soohahdar  Khan ;  and  though  Mr.  John  Broivij  in 
his  eight  reason,  suggests  that  the  Ghauts  3Iarucf 
and  Kurrailee,  that  M'ere  settled,  are  within  the  mea- 
sured area,  he  does  not  point  out  whore  they  are 
situated.  Xor  was  there  any  suggestion  on  the  part 
of  the  opposite  party  that  Booder  Singh  had  shifted 
the  locality  of  the  property',  so  long  in  dispute  between 
Havelee  and  the  Nizamut  Mehals.  Mr.  Bro2vn''s  de- 
cision seems  to  have  been  overruled  by  Mr.  Quihtiny 
mainly  on  the  ground  that  it  proceeded  on  his  con- 
struction of  the  settlement  without  regard  to  the 
evidence  of  possession. 

Then  followed  the  proceeding  of  the  Deputy  Col- 
lector, Surfraez  Alt,  of  the  29th  of  December,  18 17, 
in  which  there  may  be  some  false  reasoning  as  to  some 
of  the  points  before  him,  but  which  clearly  establishes 
that  the  Ghauts  there  claimed  as  comprised  in  the  settle 
ment  of  1844,  were  the  Ghauts  of  those  names  in  the 


Lelaxuxd 
Singh 


SiXGH. 


llO  CASt«     JiS"      lUfc     PRIVY     COUNCIL 

1864.        disputed  territory,   and  were  sworn   to  by  Soohahdar 
Eajah       Khan,  who  seems  to  have  ceased  to  have  any  interest 
in  the  question,  to  be  the  Ghauts  tliat  were  comprised 
V.  in  his  lease.     It   seems  very  difficult  to   q-uestion  the 

MofiEsHUR  finding  of  this  Officer  making  a  local  investigation, 
that  the  identity  of  the  Ghauts  claimed  with  those 
settled  was  made  out. 

Again,   Captain    Shenvill^   the    Revenue   Surveyor, 
was  a  European  officer  of  rank  and  of  scientific  repu- 
tation.    He  is  at  least  entitled  to  credit  for  knowing 
his  own  business  of  topographer.     He  seems  to  have 
come  by  another  road  to  the  same  conclusion  as  the 
Ameens,  viz.  that  a  large  hilly  district  belonging  ta 
Havelee,  and  comprising  these  Ghauts,  had  been  omitted 
from  Ellis''s  map.     He  may  be  no  authority  touching- 
questions  of  property,  but  he  must  at  least  be  taken  to 
have  laid  down  accurately  in  his  map  the  positions  of 
the  Ghauts  known  in  the  district  as  Marug,  Kurraileey 
and  by  other  names,  about  which  the  parties  were  dis- 
puting before  the  Ameen.     His  personal  examination 
of  the  district  is  recorded  in  J\Ir.   Quitln^s  final  pro- 
ceeding of  the  24th  June,    1848,  at  p.   171.     On  the 
other  hand  it  is  to  be  observed  that  Captain  Ellis's 
map  does  not  profess  to  fix  the  sites  of  these  Ghauts. 
Their  existence  within  its  boundaries  is  mere  matter 
of  speculation  suggested  by  the  ingenious  and  able 
argument    of   the   Attorney-General,    who    did    not 
attempt    to    point    out   precisely    where    they     were 
situate. 

This  evidence,  however,  seems  to  us  to  point  for  the 
most  part  rather  to  what  was  claimed  as  belonging  to 
Havelee  than  to  the  nature  and  character  of  the  Bun- 
kur  and  Boundee  Mehals  above  mentioned,  and  of  the 
revenue  arising  from  the  Ghauts,  of  which,  in  part  at 
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to  Havelee  at  the  time  of  its  bein 
can  we   easily   suppose   that 


least,  they  consisted  ;  and  certainly  it  does  not  satisfy 
us  that  Havelee^  if  entitled  to  any  part,  was  entitled 
to  the  whole  of  the  laud  in  question  in  right  of  these 
BiLuJcur  and  Boundee  Mehals  and  Ghauts.  It  is  to 
be  remembered  that  we  have  here  to  deal  with  a  tract 
of  laud  of  enormous  extent  surrounded  by  Havelee 
and  other  Pergunnahs,  and  it  is  not  easy  to  suppose 
that  so  large  a  tract  of  land  should  have  escaped  the 
attention  of  Captain  Ellis ^  if  the  whole  of  it  belonged 

^  resumed ;  neither 
this  large  tract  of  land 
could  have  been  intended  to  have  been  included  in 
the  Havelee  settlement  under  the  description  of 
Saijers  and  cesses,  when  we  find  that  other  land 
of  precisely  the  same  quality  and  character  was  in 
that  settlement  described  as  land.  We  find,  too,  that 
the  Officers  of  the  survey  have,  as  we  have  already 
pointed  out,  given  to  Havelee  more  than  in  our  opinion 
belongs  to  it,  and  looking  to  the  whole  of  the  evidence 
in  the  case,  we  cannot  see  our  way  to  conclude  judi- 
cially that  they  have  been  right  in  giving  to  it  the 
rest  of  the  laud  in  question. 

We  agree,  indeed,  with  the  majority  of  the  Sudder 
Judges,  that  the  Appellant  has  failed  to  prove  that 
no  part  of  the  disputed  territory  was  included  in  the 
Settlement,  and  that  he  has  failed  to  prove  by  indepen- 
dent evidence  his  right  to  recover  the  3Iouzahs  specie 
fied  in  the  plaint  ;  but  we  cannot  think  that  they  were 
right  in  determining  the  case  upon  the  mere  failure  on 
his  part  to  support  the  burthen  of  proof  cast  upon 
him.  Their  judgment  is  not  like  one  in  ejectment 
under  the  old  procedure  ;  it  is  as  final  and  conclusive 
between  the  parties  as  an  adjudication  on  the  merits 
would  be.     And   its   effect,  as   we  have   shown,  is  to 
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i»(34.       give  to  ILivelee  some  things  wbichj  on    the  evidence, 
Rajah       \ve  think  beh)Dg  to  the  Nb^jtmut  Jfehals. 

In  these  circumstances,  the  case,  we  think,  is  one 
which  calls  for  further  inquiry  ;  but  iu  saving  this  wo 
MoHEsHLK  oy  uo  means  mean  to  intimate  that  the  Appeiknt  can 
be  relieved  from  the  burthen  of  proof.  On  the  con- 
trary, we  think  that  there  has  been  so  much  of  pos- 
session on  the  part  of  Havelee  that  the  burthen  of 
proof  must  still  rest  upon  the  Appellant. 

For  the  reasons  which  we  have  given,  we  think 
that  this  decree  cannot  be  supported  in  its  integrity^ 
and  the  Order  which  we  shall  humbly  recommend 
Her  Majesty  to  make  upon  this  appeal  will  be, — 

To  reverse  the  decree,  but  without  prejudice  to  any 
question  which  may  arise  upon  the  inquiries  to  be 
made  as  after  directed  ; 

To  declare  the  Appellant  entitled  to  the  Mouzahs 
Goonnah  and  (jrhorakhore^  and  the  lands  com- 
prised therein  and  belongin;^  thereto,  and  to  all  such 
other  parts  of  any  of  the  lands  in  question  iu  the  suit 
as  are  not  included  in  the  settlement  of  Ilavelee  ; 

To  declare  that  the  settlement  of  Ilavelee  comprises 
only  the  measured  area  of  123,207  beeyahs^  and  so 
much  of  any  of  the  laud  iu  dispute  as  upon  the  inquiries 
after  directed  may  appear  to  belong  or  be  properly 
attributable  to  the  Bunkur  and  Boondee  Mehals  iu 
the  pleadings  mentioned,  or  to  the  G/iauts,  of  which 
the  same  in  part  consist ;  and  that  the  rights  of  Have- 
lee in  respect  of  Bakum  do  not  extend  beyond  the  129 
beegahs  and  l9  bisicas  mentioned  iu  Beadonh  settle- 
ment, and  which  are  included  in  the  123,207  bee- 
gahs ; 

To  inquire  what  is  the  nature  and  character  of  the 
Bunkur   Boondee   Mehals,   and    of    the    Ghauts    com- 
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prised  Ihoreiii    respectively    which  arc    included    in  ^*^'*- 

Piron's    settlement,    and    are    therein    estimated  at  Eajah 

S.  Es.  1,110;    and  whether  the    same,  or    any,  and  ^™™'' 

which  of  them,  included  any  and  what  part  of,  or  any  *• 

.        '  .  -Ill-  .         .         Maharajah 

and  what  right  or  interest  in  the  land  in   question  in    Moheshur 
,1  .         •,  Singh. 

this  suit ; 

To  declare  that  so  much  of  the  land  in  question  in 
this  suit  as  may  upon  such  inquiry  appear  to  be  com- 
prised in  the  said  Bunkiw  and  Boondee  Mchals  or 
Ghauts  belongs  to  IT(xvelce,  and  that  the  Appellant  is 
entitled  to  recover  the  residue  of  the  land  in  question, 
and  to  direct  the  Court  to  proceed  in  the  suit  as 
npon  the  result  of  such  inquiry  may  appear  to  be 
just; 

To  direct  any  costs  of  the  suit  already  paid  to  be 
refunded,  and  the  Court  to  deal  with  such  costs,  and 
all  other  costs  of  the  suit,  including  the  costs  of  this 
appeal,  as  may  seem  just,  having  regard  to  the 
declarations  aforesaid,  and  to  the  result  of  the  said 
inquiry  ; 

To  declare  that  this  Order  is  to  be  without  preju- 
dice to  any  proceedings  which  may  hereafter  be  taken 
for  the  settlement  of  Havelee. 


YOL.  X. 
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CAi=J>:s    IN    TIfF     riUTY    corxfiL 


SAijoTtA^if  and  irrnxATMYT'X 


AppeUon  fSf 


AM) 


>I]i;zA  \7.u1  At. I  ViV.G 


JUspoudent.^ 


12th  T)oc 
ISfH. 


()ii  (ij>poaI    from    iho  Cmiri   of  the  Judicial   Commis- 
eionrr  of  ilio  Proriucc  of  Oudr. 

XHTS    a])])oal   ^vas  Lronglit  frnm  a  docision  of  the- 
Jiulifial    Commissioner    for    tho    ProviDce    of  Onde, 
By  SCO.  9  of  ^^liieli    affirmed  a    judgment    of  the    Civil   Judge    ol 
EuWor^t^^^^  Ludnww,  by  which  the  suit  of  the  Appellants  brought 

guidaiicp  of 
Civil  Courts 
in  Oade, 
as  explained 
by'theC'irculiir 
Order  of  the 
JudicialCom- 
uaissioner.Xo 
lOi  of  1  SOU. 
the  liiiiit;ition 
of  suits  isfixetl 
for  three 
years  in 
""  suits  for 

monev  lent  fur  a  fixed  period,  or  for  interest  payable  on  a  specified  date, 
or  dates,  or  for  breach  of  contract,  unless  there  is  a  written  engagement 
er  contract,  and  \\-here  Registry  Offices  existed  at  the  time  such  engage- 
ment ■^as  resist ered,  within  six  monthsof  its  date."     That  section  held 
not  to  apply  ni  the  case  of  a  Bond  executed  in  18o5,  before  the  annexa- 
tion of  OvAe.  wh<'n  there  was  no  Registry  at  the  place  it  was  made,  and 
sued  for   in    1860.  such  transaction   faMing  within  section  14  of  that 
Circular  Order,  where  the  perlotl  of  limitation  is,  six  years  for  "all  suits 
on  Bonds  recnstercd  within  six  months  of  their  date,  or  on  Bonds  fonnally 
attested  when  there  was  no  means  of  registry,  and  all    other  suits  for 
which  no  other  limitation  is  expressly  provided  by  these  rules  ;  "    and 
a  decree  of  the  Judicial  Commissioner  of  Oude,  holding  that  a  suit  on 
the  Bond  was  barred  by  the  three  years'  limitation,  provided  by  section  9^ 
of  the  rules,  rever^ed  on  appeal. 

Qnccrf.  whe*her  the  rule  of  limitation  as  a   bar   to   the  suit,  can  bo 
entertuined  without  being  pleaded. 


to  recover  Rs.  10,000  and  interest  -^vas  dismissed,  oni 
the  ground  that  it  was  barred  by  the  rule  of  limita- 

-•rresfnt:  ^[embers  of  the  Judicinl  Committee  —  Tlie  Right 
Hon.  tlie  Lord  Justiie  Knight  Bruce,  the- Right  Hon.  the  Lord 
.Tiistico  Turner,  and  the  Master  of  the  Rolls  ;'The  Right  Hon.  Sir 
.T(jhn  Romily;. 

Asst'fisors. — The  Riglit  Hon.  SirLawrpnee  Peel,  and  the  Right 
Hon.  Sir  James  W.  Colvile. 
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•iloii  -applicaljle  tliereto.      Tlie  question  revised  by  the        i^*^^- 
-cippeal  turned  solely  on  the  point  of  limitation.  Saligka.m 

It  appeared  that  on  the  23rd  of  Xovemb<;r,  18.35,  ^^i^RzlAzm 
the  liespondeut  bciug  indebted  to  the  Appelhmts,  AuBeg. 
then  caiTviuir  on  business  as  Bankers  at  Lacknow. 
iu  the  sum  of  lis.  10,000,  gave  theui  a  Boutl 
for  the  repayment  of  that  amount  and  interest,  by 
monthly  instalments  of  Rs.  1,000.  Tliis  Bond  was 
-tixccuted  by  the  Respondent  according  to  the  native 
method  which  prevailed  at  that  time  between 
liaukers  and  thjir  customers  in  Lucknow,  but 
was  not  registered,  there  being  no  Registry  Office  or 
law  or  Regulation  in  force  at  that  time  by  virtue  of 
'which  it  could  have  been  registered. 

In  the  beginning  of  the  year  1850,  tlie  Iviugdom  of 
•Oiide  was  annexed  to  the  Territori(^s  of  the  East 
India  Company,  and  was  thenceforward  known  as 
the  non-Regulation  Province  of  Oudc,  and  on  the 
4th  of  February  in  that  year,  by  a  despatch  of  the 
<jrovernor-<jrent)ral  of  India,  tiie  Courts  of  the  Judicial 
Commissioner  and  Civil  Judge  were  established  for 
the  administration  of  justice  in  that  province. 

At  the  time  of  the  annexation  of  Oade  the  Respond- 
ent had  paid  nothing  on  account  of  the  Bond.  After 
the  annexation  the  Appellants  continued  to  demand 
payment  of  their  money,  but  the  Respondent  put 
them  oif  on  various  pretexts.  In  the  meantime  the 
rebellion  broke  out.  and  the  Appellants  were  obliged 
to  leave  LucJcnow.  On  the  restoration  of  the  British 
authority,  the  Appellants  again  applied  to  the  Re- 
{^pondent  for  payment,  and  were  again  met  by  various 
excuses  ;  iu  consequence,  the  Appellants,  on  the  Ttli 
of  Au[/ii8tj  18G0,  filed  a  plaint  in  the  Court  of  the  Civil 
•Judge  at   L'.ickiLOi'j^   for  rocjvcry  of  tiic  principal  and 
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1864.       interest  due   on  the   Bond,    then   amounting   to  lis. 
Saligram     18,630. 

MrRZA  AziM  '^^^  Eespondent  put  in  a  plea,  in  which  he  alleged 
Ali  BtG.  that  the  money  for  which  the  Bond  was  given  had  been 
borrowed  by  him  as  Agent  for  the  ex-King  of  Oude^ 
and  that  he  had  executed  the  Bond  in  his  own  name 
only  in  accordance  with  the  then  prevailing  custom. 
He  also  objected  that  the  date  of  the  Bond  had 
been  altered,  and  denied  that  he  ever  had  received 
the  mono}'. 

The  suit  was  heard,  and  on  the  loth  of  October, 
I860,  Mr.  Fraser,  the  Civil  Judge,  delivered  his 
judgment,  in  which,  after  fully  investigating  the 
accounts  between  the  parties  and  over-ruling  the  Ee- 
spondent's  objections,  he  dismissed  the  suit,  on  the 
ground  that  it  had  not  been  brought  within  three 
years  from  the  date  of  the  Bond.  The  Civil  Judge 
in  his  judgment,  after  stating  that  the  interval  which 
had  elapsed  between  the  date  of  the  Bond  and  the 
institution  of  the  suit  was  four  years,  eight  months, 
and  fourteen  days,  proceeded  as  follows  : — "  Circular 
Order,  No.  101  of  1860,  supersedes  the  previous  rules 
of  limitation,  and  this  suit  was  instituted  after  the 
promulgation  of  the  new  rules.  These  contain  no 
prospective  period  of  warning,  so  that  I  feel  pre- 
cluded from  acting  on  the  Ofl6.ciatiug  Judicial  Com- 
missioners' construction  of  Circular  Order,  No.  51  of 
1859,  which  gave  such  Bonds  as  the  present,  the 
limitation  of  six  years,  as  well  attested  Bonds, 
for  when  that  Circular  was  cancelled,  the  Order, 
which  is  merely  a  construction  of  its  provisions, 
was  in  effect  cancelled  too.  But  there  remains 
a  point  which  I  suppose  must  have  been  fully  con- 
sidered,    though    it    stands    unexplained.      Circular 
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Order  101   introduces  Act,  No.  XIV.  of  1859,  as  of        1564. 
irnmcdiate  effect,  while  the  last  secticn  of  that   Act    Saligram 
prohibits  its  taking  effect  in  any  non-Regnlation  Pro-  -^j-^^lj^? 
vinco  until  two  years  after  notice."  AliBeg. 

The  Appellants  being  dissatisfied  with  this  judg- 
ment, proceeding,  as  they  contended,  upon  an  erro- 
neous view  of  the  law  of  limitation  applicable  to  their 
case,  appealed-  to  the  Court  of  the  Judicial  Commis- 
sioner. 

The  Judicial  Commissioner  (Mr.  C  Campbell) 
by  his  judgment,  pronounced  on  the  14th  of  De- 
conber.,  1860,  after  observing  that  he  had  laid 
down  his  interpretation  of  the  law  of  limita- 
tion as  aft'ecting  such  cases  in  Circular,  'No.  181, 
dated  the  11th  of  December,  1860,  proceeded  as 
follows: — ''It  is  quite  clear  to  mo  that  the  Bond 
in  this  case  is  not  one  formally  attested  after  the 
native  method,  and  which  should  rank  with  registered 
Bonds.  On  the  contrary,  it  is  a  mere  unattested  note 
of*  hand,  and  I  think  that  not  only  the  law,  but 
equity,  would  give  a  short  limitation  in  such  cases 
under  circumstances  such  as  this.  The  defence  is, 
that  the  money  was  drawn  for  matters  connected 
with  the  Defendant's  position  as  an  Official  of  the 
late  Government,  and  the  informal  character  of  the 
document  favours  the  idea  of  its  being  an  affair  for 
prompt  settlement.  I  think,  therefore,  that  the  three- 
year  limit  applies."  After  remarking  that  the  case 
seemed  a  somewhat  hard  one,  and  that  he  should  have 
been  glad  if  a  compromise  could  have  been  effected^ 
the  Judicial  Commissioner  confirmed  the  decision  and 
dismissed  the  appeal,  directing  each  party  to  jDay 
their  own  costs  in  both  Courts. 

There  being  no  provisions  by  Statute  or  Charter  for 
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1864.        appeals  from     tlie  decision    of  the  Judit-iul  Coiiuiiis- 

Saliguam     sioner  of   the  Province   of    Oudt\  iu   order   to  prevent 

MnzT  \/.iM  ^^^^  denial  of  justice  leave  to  appeal  was,  upon  speoial 

Ai.iBKG.      petition,   allowed  b\'   the    -Judicial  Coinmittec  under 

the  Statute,  3rd  &  4th  WUL  IV.  c,  41  {a). 

As    the  Kespondent    did  not    apj^ear,    the    appeal 
^7as  heard  ex  parte. 

Mr.    Hobhouse,    Q,.  C,    and     Mr.     Care,    for     the 
Appellants. 

At  the  date  of  the  contract,  which  was  prior  to  the 
annexation  of  Oiide  by    the   Government,    the   Maho- 
medan  law  was  in  force  in  Oiuic,  and  by  that  law  there 
was  no  rule  of  limitation  to  bar  the  Plaintiff's  suit. 
Macnar/hteii's     '*  Princ.   of    Mooliumadau    law,"     ch. 
XII.,    sec.   1,  p.   TO.     Since  the  annexation  various 
rules  of  limitation  have  at  different  times  been  re- 
garded as    iu  force    in   Oiith:^    some  of    which  were 
promulgated    by-  Circular     Orders     of    the    Judicial 
Commissioner,  without,  as  we  submit,  any  authorityfor 
that  purpose.     At  first  the  general  twelve   years  rule, 
established    by    Ben.    Eeg.    III.    of    1793,     sec.    14, 
appears    to   liave  been  considered   in  force  iu    (Jade, 
\     although  Oude  being  a  non-Ilegnlation  Province,   the 
Kegulations  were   not    applicable     thereto.     Iu    De- 
ceniber,  ISjO,  the  Punjab  Amendment  of  that  rule  by 
•u'hich   the  limitation   of   actions   of   debt  or  contract, 
excepting    partnership   accounts,    was   reduced  from 
twelve  to  six  years,  appears  to  have  been  applied  to  the 
Province  of    Oudc^  and  was   considered  Lo   have  come 
into  operation  on  the  1st  of  June,  ISoT^  iu  accordance 
with   notice   to  that   eifecl ;   and  again,    the   Circular 

{a)  See  case  reported   ou  this  point,  r>om.   8alik  Earn   i.   Azim 
Ali  Beg,  8  3Iqotc's  Ind.  App.  Case?,  27U. 


Order  of  the  2tUh  of  Marc//,  1859,  No.  51,  intro-  ^6^-^ 
duced  further  alterations  in  the  rule  of  limitation  after  SAUGRA^r 
six  months  from  the  promulgation  e>f  that  Circular  ;  mirza  Azim 
hut  the  only  legislative  enactment  imposing  limi-  AuBeo. 
tations  of  that  kind  is  the  Act,  Xo.  XIV.  of 
1850.  That  Act,  however,  does  not  har  the  Appel- 
lants' rights,  for  two  reasons  ;  first,  it  is  framed  so  as 
not  to  aifect  suits  instituted,  as  this  case  is,  in  a  nou- 
Kegulation  Province  within  the  penod  of  two  3"car9 
from  the  date  of  the  extension  of  the  Act  to  that 
Province  ;  secondl}',  if  it  affected  this  suit,  it  would 
allow  the  period  of  limitation  to  be  six  years,  being 
founded  on  a  written  contract,  which  at  the  time 
and  place  of  its  execution  could  not  be  registered. 
Assuming  the  Circular  Orders  to  have  the  force  of  law 
in  Oiide,  the  rules  in  force  when  the  suit  was  instituted 
was  Xo.  104  of  1860,  which  superseded  Circular  Order 
Xo.  51  of  1859  ;  and  the  limitation  for  such  a  suit  as 
the  present  is,  by  Circular  Order,  Xo.  104  of  1860,  six 
years,  as  the  suit,  being  founded  on  a  written  con- 
tract incapable  of  registry,  falls  within  the  exception 
of  Rule  9,  and  is,  therefore,  provided  for  by  Rule  14 
of  that  Order.  Section  1 0  certainly  does  not  apply^ 
as  it  refers  to  money  lent  for  no  definite  period. 
Even  if  it  could  be  held  that  the  law  in  force  when 
the  suit  was  commenced  was  the  Circular  Order,  Xo. 
51  of  1859,  the  suit  would  fall  within  the  six-year 
rather  than  the  three-year  limit,  being  founded  on  a 
Bond  formally  attested  and  duly  executed. 

Although  the  Respondent  in  his  pleadings  has  ad- 
mitted his  execution  of  the  Bond,  yet  he  has  not  raised 
the  defence  of  limitation  at  all.  All  he  pleads  is  an 
unfounded  hypothesis  that  the  date  was  fraudulently 
altered  by  the  Appellants. 
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^^^^-  The  Iviglit  Hon.  the  Lord  Justice  Turxek  : 

Saligkam         Thf^'e  are  some  points  in    this   case   upon   which 
MinzA  AziM  their  Lordships  do  not  think  it  necessary  to  give  any 

Ali  Bkg.  .    . 

opinion. 

They  give  no  opinion  upon  the  question  whether 
the  Regulation  of  limitations  could  or  could  not  bo 
made  available  without  being  pleaded  ;  or  upon  the 
question  whether  this  Bond  ought  to  be  considered  as 
a  Bond  "  formally  attested"  within  the  meaning  of 
the  Circular  Order,  No.  51  of  1859,  or  upon  the 
question  whether  there  is  or  is  not  in  force,  in  the 
Province  of  Oude^  any  period  of  limitation. 

These  points  may,  as  their  Lordships  think,  be 
laid  out  of  the  case ;  and  as  to  the  Circular  Order 
Ko.  51,  they  are  of  opinion,  that  it  cannot  be  resorted 
to  or  applied  in  the  present  case,  because  there  was  a 
proclamation  on  the  31st  of  July,  1860,  before  this 
action  was  brought,  by  which  that  Circular  Order 
was  expressly  repealed. 

The  Circular  Order,  Xo.  51,  being  then  out  of  the 
case,  the  question  to  be  decided  must  depend  upon 
the  Act  of  the  4th  of  Mai/,  1859  (Xo.  ^iY.  of  1859), 
or  upon  the  Circular  Order,  No.  104  of  18G0. 

As  to  the  Act  of  the  4th  of  Maij,  1859,  it  is  clear, 
in  their  Lordships'  judgment,  that  it  cannot  affect  the 
question,  because  it  was  not  to  come  into  force  in  any 
non-Regulation  Province  until  two  j'cars  after  a 
period  to  be  fixed  by  proclamation,  and  those  two 
years  had  not  elapsed  when  the  plaint  was  tiled. 

The  case,  therefore,  is  rednced  to  the  single  point, 
what  is  the  effect  of  the  Circular  Order,  No.  104  ? 

Now  assuming,  as  their  Lordships  do  (that  being 
the  view  most  favourable  to  the  Eespondent),  that 
this  Order  was  in  force  (and  their  Lordships  observe 
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that  it  was  upon  this  Order  the  case  appears  to  have        1864. 
been  considered    in  the  Court    below  to  depend),   its     SaligrIm 
effect  must,  in  their  Lordships'  judgment,  rest  entirely  ^ir^^'^^im 
on  the  9th  and  14th   sections  of  the  Order;  the  10th     AliBeg/ 
section,  which  was  referred  to  in  the  argument,  re- 
lating exclusively  to  "  suits  for  money  lent  for  no  defi- 
nite period,"  and  it  being  clear  that  this  suit  was  for 
money  lent  for  a    definite  period.     Let  us    consider, 
then,   first,  the  effect  of   the   9th   section,  which  has 
reference  to  suits   in  which  the  period  of  limitation  is 
to  be  three  years.     It  is  in  these  terms  :   "  Suits  for 
money  lent  for  a  fixed  period,  or  for  interest  payable 
on  a  specified  date  or  dates,  or  for  breach  of  contract, 
unless  there   is    a  written    engagement  or  contract, 
and  where    registry  offices  existed  at  the  time  such 
engagement,  was    registered   Avithin    six    months    of 
its  date,  and  signed  by  the  party  to  be  bound  thereby, 
or  his  duly  authorized  agent." 

Their  Lordships  understand  this  section,  especially 
when  contrasted  with  the  10th  section,  to  mean  that 
the  rule  referred  to  in  it,  is  not  to  apply  where  there 
is  a  written  engagement,  and  where,  there  being  a 
written  engagement,  it  is  registered  within  six 
months  of  its  date  in  cases  in  which  a  Registry  Office 
existed  at  the  date  of  the  engagement ;  and  there 
being,  in  this  case,  a  written  engagement  and  no 
Eegistry  Office  at  the  date  of  the  engagement,  they 
think  that  the  section  does  not  affect  the  case. 

Then  section  14,  which  has  reference  to  suits  in 
which  the  period  of  limitation  is  to  be  six  years,  is  in 
these  terms :  "All  suits  on  Bonds  registered  within 
six  months  of  their  date,  or  on  Bonds  formally  at- 
tested when  there  were  no   means  of  registering,  and 
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1864.        all  other  suits  for   which  no    other    limitation  is   ex-» 
Saligbam    pressly  provided  by  these  rules." 
M     ***  Azi         I^ow,  as  their   Lordships  have  said,  they  give  no 
Ali  Beg.     opinion  upon  the  question  whether  this  is  to  be  con- 
sidered  as   a   Bond  "  formally   attested   when   there 
were   no    means    of    registering."      -If,   on   the  one 
hand,  it  be  so  considered,  the  case  clearly  falls  within 
the  first  branch  of  the  section ;  but  if,  on   the    other 
hand,  it  be  not  so  considered,  the  case  as  clearly  falls 
within  the  other  words  of  the  section,  ''  all  other  suits 
for  which  no  other  limitation  is  expressly  provided  by 
these  rules." 

Upon  this  ground,  therefore,  their  Lordships  are 
of  opinion,  that  the  judgment  appealed  from  ought  to 
be  reversed,  and  that  judgment  should  be  entered  for 
the  Plaintiffs  in  the  action.  It  may  be  right  to  add, 
that  the  Circular  Order,  K'o.  181,  has  not  been  over- 
looked, but  that  their  Lordship  do  not  consider  it 
effectual  to  alter  the  view  which  they  have  taken  of 
the  case.  The  Plaintiffs  are,  in  their  Lordships' 
opinion,  entitled  to  judgment  for  the  debt  and  costs, 
and  they  must  have  the  costs  of  the  appeal.  Their 
Lordships  will  humbly  recommend  Her  Majesty  so 
to  order  accordingly. 
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Eanee  Surxomoyee 


AND 


Maharajah  Sutieeschi'Nder  Roy, 
Bah.U)oor         -         .         .       . 


Appellant^ 


Respondent.* 


On  appeal  from  the  Sudder  Dewannjj  Adtmlut 
at  Calcutta, 


The    Appellant,    a    Talookdar,   holding   under   the   j;*^\*i864^ 
Respondent  as  Zemindar^  was  in  possession  of  lands,      ^— r-^^' 
on  which  ceTtain  buildings  were  errected,   situate  in  Zemindar 

against  a 
mesne  tenant 
*Pi-esent:    Members  of  the  Judicial   Committee— The  Eight  of  hisZe?n^H- 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  the  Lord  j?'^f>-?/,  holding 
Justice  Tui-ner,  and  the  Eight  Hon.  Sir  John  Taj'lor  Coleridge.       te^m^^inthe 
Assessors  : — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight  nature  of  a 

Hon.  Sir  James  W.  Colvile.  Mouroosee 

lstemraree,to 
enchance  the 
rent  of  the  lands  whicli   had  been   held  by  the  tenant   and  his   pre- 
decessors anterior  to  the  Decennial  Settlement  at  an  invariable  fixed 
I'ent,  dismissed. 

By  section  5  of  Ben.  Eeg.  XLIV.  of  1793,  it  is  provided,  that  when  a 
Zemindnry  is  sold  by  public  sale  for  discharge  of  aiToars  due  from  the 
Zemindar,  or  others,  to  Grovernnient,  "all  enga.jyements  which  such  pro- 
prietor shall  have  contracted  with  dependent  talooMars,  whose  Taloolcs 
may  be  situated  in  the  lands  sold,  as  also  all  the  leas&s  to  under  formers 
awdiPotialts  to  Rijots  for  the  cultivation  of  the  whole  or  any  part  of  such 
lands  (with  the  exception  of  the  engagements,  Pottahs  and  leases, 
specified  iu  sees.  7  and  8),  shall  stand  cancelled  from  the  day  of 
sale,  and  the  purchaser,  or  purchasers,  of  the  lands  shall  be  at  liberty  to 
collect  from  such  dependent  TalonMar,  and  fi-om  the  Rfiots  or  cxilti- 
vators  of  the  lands  let  iu  farm,  and  the  lands  not  farmed,  whatever  the 
former  proprietor  would  have  been  entitled  to  demand  according  to  the 
established  usages  and  rates  of  the  Pergunnuh,  or  District,  in  which 
such  lands  may  be  situated,  had  the  engagements  so  cancelled  never  ex- 
isted." And  the  7th  section  provides,  that  section  o  is  notto authorize  the 
assessment  of  any  increase  upon  the  lands  of  such  dependent  TalGokdari 
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1864.  Dehce  Shurrnck  Gohindnuggur^  in  Pergunnah 
Ranee  OoJchra^  under  a  Mouroosee  Istemraree^  an  ancient 
SoRxoMoYEE  ^gj^^^^.g^  ^ijich  had  been  held  at  a  perpetual  fixed  rent 
Maharajah  for  sixty  years  previous  to  the  Decennial  Settlement. 
chonderRot,  The.  Respondent,  who  was  a  purchaser  under 
is^HADooR.    j.j^gg^-jg  assignment  from,  and  deriving  fitle  through,  a 

previous  purchaser  of  the  Zemimlary  in  the  year  1823, 
at  a  public  sale  for  arrears  of  Government  revenue, 
under  Ben.  Eeg.  XI.  of  18U2,  claimed  the  right  to 
enhance  or  raise  the  rent  hitherto  paid  by  the  Appel- 
lant, and  those  under  whom  she  derived  title.  The  suit 
was  brought  by  the  Respondent's  father  for  that  object. 
The  facts  of  the  case  were  these  :  — 

as  were  exempted  from  increase  by  sec.  41  of  Reg.  YIII.  of  1793  at  the- 
Pecennial  settlement  of  1793. 

In  1823,  a  Zemindar  fell  into  arrears  of  revenue,  and  Government 
sold  the  Zemindary  at  public  sale  for  discharge  of  the  arrears  due, 
whereby  the  auction  purchaser  acquired  such  rights  to  cancel  leases&c. 
as  then  existed  ;  but  he  took  no  steps  under  Ben.  Eeg.  XI.  of  1822, 
Bees.  30,  32,  33.  which  gave  power  to  a  purchaser  to  cancel  the  leases, 
or  to  enhance  the  rent,  nor  was  any  claim  in  that  respect  made  by 
subsequent  pm-chasers  fi-omhim,  until  the  year  1856,  v^henthe Zemindar 
then  in  possession  brought  a  suit  to  enhance  the  rent.  Held,  reversing 
the  Sudder  and  ZiUah  Courts'  decree  : 

First  that  the  temire,  a  Mouroosee  Istemraree,  under  which  the  De- 
fendant'held  was  hereditary,,  and  as  it  had  been  uninterruptedly  held 
anterior  to  the  Decennial  Settlement  at  a  fixed  rent,  the  Zemindar  had 
no  power  to  enhance  the  rent. 

Secondly,  that  such  a  tenure  was  not  cancelled,  ipso  facto,  by  the  sale 
in  1823,  as  the  lauguasc  in  sec  7  of  Bei).  Reg.  XLIV'  of  1793  showed 
that  what  was  intendedby  sec .  5  of  that  Regulation  was  not  the  destnic  - 
tion  of  the  tenure,  but  the  enhancement  of  rent,  under  certam  specified 
and  equitable  limitations.  .  ,  .        ,„ 

Whether  such  power  is  not  confined  to  the  auction  pui-r.haser  himself, 
and  not  to  those  claiming  under  him.  Qitcere. 

When  false  witnesses  or  forged  documents  are  produced  to  support 
a  case  such  fact  naturally  creat(!S  suspicion ;  but  if  the  appellate 
Court  has  to  deal  with  a  just  case,  though  foolishly  and  wickedly 
attempted  to  be  supported  by  false  evidence,  such  circumstance  will  not 
prejudice  the  judgment  on  the  merits,  when  the  case  is  supported  by 
independent  evidence.  ,.  ^    ,n         ^i  -j  ^i    ^ 

So  ruled,  when  their  Lordships  were  satisfied  irom  the  evidence  that 
an  ancient  tenure  existed,  which  was  endeavoured  to  be  supported  by  a 
forged  document  and  evidence.  ,    .        ^        ,        ,i,    r         .-^ 

Such  document  being  impeached,  as  being  forged  on  the  lace  ot  it, 
the  case  was  directed  to  stand  over  for  the  original  document  to  be- 
transmitted  from  r,idia  for  inspection  at  the  hearing  of  the  appeal, 
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Alexander  Seaton,    a   former  Collector  of   the  Ziilah        1864. 
of  Ahuhiea,   obtained  previous  to  the  Decennial  Set-      ^lis^E 
tlement  from   the   then   Zemindar,    Maharajah  Kisto  *^^'R^'omoyee 
Chunder   Bahadoor^    a    3Iouroosee    Istemraree    Fottah,   Mahaeajau 
creating   an   hereditary    tenure    in   respect    of    128  cHUNDinoY, 
hcegahs    and    4    cottahs    of    land    situate    within    his    ^•^"'^^oo^- 
Zcmindary,     called     Pergunnah     Ookhra,     at    a    per- 
petual fixed   rent   of  Rs.    64.    Ip.  r2a.     Seaton  sold 
the    land    and    factories    erected    thereon     to     Rajah 
Lokenauth  Roy,   Bahadoor  (the  grandfather  of  Rajah 
Kristonauth    Roy,    the   husband    of    the   Appellant), 
who   paid   to   the   Zemindar  for   the   time   being   the 
same  fixed  rent.     On  Rajah  Lokenauth'' s  death,   his 
son,     the    late    Rajah    Hurrenauth   Roy,    Bahadoor, 
succeeded,  as  his  heir-at-law,  to  the  land,  also  paying 
the  same  fixed  rent. 

About  this  time  the  Zemindar  in  possession 
allowed  the  Government  revenue  payable  by  him  in 
respect  of  the  Zemindary  to  fall  into  arrear  ;  and,  in 
consequence,  in  the  year  1823,  the  Government  Collec- 
tor, under  Ben.  Reg.  XI.  of  1*822,  sold  the  Zemindary 
by  public  auction  to  one  Moodoo  Soodun  Sandial. 

After  the  sale,  Rajah  Hurrenauth  Roy  attorned  to 
Moodoo-  Soodun  Sandial,  as  such  purchaser,  and  the 
latter  received  payment  of  the  same  fixed  rent  from 
the  Rajah  during  the  time  that  he  remained  the- 
proprietor  of  the  Zemindary.  The  purchaser  did 
not  take  any  proceedings  under  Ben.  Reg.  XI.  of 
1822,  sees.  30,  32,  and  33,  with  the  view  of  avoid- 
ing or  annulling  the  tenure  on  which  the  land  was 
held,  or  to  enhance  the  rent  payable  in  respect 
thereof  ;  nor  did  he  in  any  manner  question  the  title 
of  the  Rajah,  or  the  validity  of  the  tenure ;  but 
received  the  same  rent.     Subsequently,  a. Mr.  Ha?'ris 
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1864.        purchased      the      Tiemindarif     from     MooJoo    Soodun 
Ea>'ee       Sandial,  and  he  also  received  from  Rajah  Hurrenauth 

SL-KN.^I0yEE    ^^^^     ^j^g  ^^^^^^  g^g^^  j,^j^^^ 

Mahaeajah       On  IlaiTis's  death,    his   widow   became   the    pro- 

SUTTEES-  0        ^  rr  ■      1  i  -ti 

chuxdekEoy,  prietor  oi  the  Lemmdanj^  and  received  the  same 
fixed  rent  from  the  Rajah.  On  the  RajaKs  death, 
his  son,  Rajah  Kristonauth  Roy  succeeded  as  heir  to 
the  land.  In  the  year  1845,  Maharajah  Sreesh 
Chmider,  Bahadogr,  became  the  purchaser  by  private 
sale  of  the  Zonindari/,  from  Mrs.  Harris.  Some 
time  in  the  year  1846,  Rajah  Kristonauth  Roy 
died,  leaving  the  xlppellant  his  widow  and  heiress- 
at-law. 

It  appeared  that  by  an  Ijdrd  (lease),  dated  the  15tli 
Cheyt^  1256  (1849),  Sreesh  Chmuler  Roy  leased  the 
Dehee  Shurrack  Gohindnuggur  for  six  year  to  one 
Sreenauth  Roy  (who  was  originally  made  a  Defendant, 
but  who  was  no  party  to  the  appeal),  upon  the  terms 
that  a  measurement  should  be  made  at  the  ]oint 
expense  of  the  lessor  and  the  Ijaradar ;  and  that 
afterwards,  in  the  year  1855,  the  Ijaradar  not  being 
able  to  concur  in  making  the  measurement,  a  measure- 
ment was  made  by  the  Zemindar^  and  in  such  mea- 
surement it  was  found  that  the  Appellant  was  in 
occupation  of  the  land  in  question,  and  was  paying 
an  inadequate  rent  according  to  the  current  Peryun- 
nah  rates.  Accordingly,  on  the  25th  Jeyt^  1263 
(1856),  a  notice  of  an  intended  enhanced  rent  under 
,  sec.  9,  Ben.  Eeg.  Y.  of  1812,  was  issued  with  the 
jumma  wassil  papers. 

On  the  15th  of  Auytist,  lS56,  a  suit  was  instituted 
in  the  Civil  Court  of  Zillah  Nuddea  by  the  Re- 
spondent's father,  Maharajah  Sreesh  Chiinder  Roy^ 
Bahadoor,   against  the  Appellant,   and  Sreenath  Roy^ 
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to  recover  from   her  an  enhanced  rent,  estirnated  at        i<^"^- 
Rs.  1,470,  according'^to  the  rates  current  in  the  village,       eI^ 
of  the  houses  and  lands  in  her  occupation.  .^uENosioYEns 

The  Appellant,  by  her  answer,  among  other  Mahakajaii 
things,  stated  that  more  than  sixty  years  before  the  cHUNnKuRoy, 
year  1856,  and  previous  to  the  Decennial  Settlement^  Bahapoob. 
Beaton  took  of  the  then  Zemindar  a  Moiiroosee  Istem- 
rarec  Poitah  on  an  annual  rent  of  Es.  64.  la.  12 p., 
and  having  erected  some  factories  and  buildings,  sold 
his  interest  to  Lokenauth  Roy^  Bahadoor,  the  Appel- 
lant's husband's  grandfather ;  that  on  his  death  it 
passed  to  his  son,  Hiirrenaiith  Roy^  and  from  him 
to  his  grandson,  Kristonauth  Roy^  the  Appellant's 
husband,  and  from  him  to  her;  that  on  the  23rd 
Bysack^  1230  (1823),  during  Hurrenauth  Roy'^s  life- 
time, he,  not  being  able  to  lay  his  hands  on  the 
Mouroosee  Pottah  granted  to  Seaton^  in  consequence 
of  confusion  in  his  office  during  his  minority,  obtained 
from  3Iuddoo  Soodun  Sandial^  who  had  purchased  the 
Zemindary  at  auction  sale  for  arrears  of  Government 
revenue,  a  Mouroosee  PotiaJi  at  the  same  rent,  with  a 
condition  that  the  rent  should  "  never  undergo  any 
increase  or  diminution  ;"  and  the  Appellant  further 
alleged,  that  the  rent  having  been  paid,  it  was  not 
competent  to  the  Zemindar^  who  claimed  as  a  private 
purchaser  under  Muddoo  Soodun  Sandialj  the  auction 
purchaser  and  grantor  of  the  Pottah,  to  enhance  the 
rent.  She  further  objected  that  Seaton^s  Pottah 
being  for  the  erection  of  a  factory,  the  case  fell 
within  the  fourth  exception  out  of  the  26th  sect. 
of  Act,  No.  I.  of  1845,  and  was,  therefore,  ex- 
empted from  enhancement  of  rent  within  the  mean- 
ing of  that  section.      The  Appellant    filed    with  her 
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^<^      answer  the  alleged  Pottah  of  the  23rd   Bijmck,  1230, 
Ranke      from  Muddoo  Soodun  Sandial. 
^^"^"J,.  "^^^       The    Eespondent    in    his    replication    (his    lather 
Mahaiiajah   Shreesh   Chunder   Rou  having   died  in   the  meantime) 
■cHiNDER Kor,  denied  all  the   allegations  in   the  answer   in. reference 
to  the    creation    of  any    lease  at    a  fixed    and  per- 
manent rent ;   and,    with   regard   to  Mr.    Seato7i^  he 
observed   that,   before   the  Decennial   Settlement,  to 
Avhich  period  it  was  necessary  to  carry  the  creation  of 
the  tenure  back   to   make  it  binding   on  an  auction 
purchaser,  there  was  a  prohibition   against  the  grant 
of    perpetual    leases    to    Europeans    holding    office 
m  i\ie  Mefmsil ;  and,  in  reference   to  the   Pottah  hy 
Muddoo  Soodun   Sandial^   he   alleged   that  in  several 
proceedings    since    the   alleged    execution    of    it,  no 
mention  of  it  whatever  was  made,  when,  if  it  existed 
in  fact,  it  would  have  been  mentioned. 

The  material  issue  was,  whether  the  possession 
of  the  Appellant  of  the  land,  which  was  sued  for, 
was  held  under  a  Moiirooscc  title,  with  a  Mocurrery 
Istemraree  jumma. 

Iso  evidence  was  offered  by  the  Eespondent  in 
proof  of  the  statements  made  by  him  in  his  plead- 
ings, or  to  disprove  any  of  the  Appellant's  statements 
or  the  facts  which  were  proved  by  her  witnesses. 

The  Appellant  put  in  evidence  the  alleged  confir- 
matory Pottah ;  the  dakhilas^  or  receipts  for  rent,  a 
Mooktearnamah  signed  and  recorded  by  the  late 
Maharajah  Sreesh  Chunder^  Bahadoor^  as  well  as  a 
petition  and  report  signed  in  the  name  of  the  late 
Maharajah^  which  acknowledged  the  title  of  the 
Appellant's  husband  and  herself  to  the  land  in  ques- 
tion.    No  document  w^as  put  in   evidence  anterior  to 
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the   alleged   coufirmatory  Pot  tali  of  1823.     Six  wit-        l^'^-*. 
nesses  were  examined.       Four    of  these    wituessses       Ranee 
deposed  to  the  signing  and  delivery  of  that  instru-  ^^'R^'o^oyeb 
ment     by     Muddoo     Soodun     Sandial.     Among     the  Maharajah 

SUTTEES- 

ether   witnesses,    one   proved   the    dakhilas   for   rent  chundereot, 

given  by  the  late  Zemindar^   Mr.   Harris ;  another, 

who    was  at  the  time    in  the  Respondent's  service 

as   MoolUear^  proved   the    signing  the  dakhila^    which 

bore    the     name    of     the    first  Ijardar     of     the     late 

Maharajah ;    and    a    third    proved     the    signing    and 

granting  the   three  other  dakhilas,  bearing  the  name 

of  the   second  Ijardar  of   the  late   Maharajah ;   and 

each  of  which  dakhilas  acknowledged   the  Mouroosee 

tenure,    or   Mouroosee  jumma  (perpetual  rent),   under 

which  the  land  in  question  was  held. 

The  hearing  of  the  suit  came  on  before  Ray  Ram 
Lockim  Ghose^  Bahadoor,  the  Principal  Sadder 
Ameen,  who  considered  the  Potiah  a  forged  docu- 
ment, and  on  the  19th  of  November,  1S57,  a  decree 
was  pronounced  by  him  in  favour  of  the  Respondent  at 
an  enhanced  rent  of  Rs.  822.  3.,  which  enhanced  rent 
the  Appellant  was  decreed  and  ordered  thereafter  to 
pay  in  respect  of  the  lands  in  question. 

The  Appellant  appealed  from  this  decree  to  the 
Tiillah  Court  of  Xuddea,  and  an  appeal  was  also 
brought  against  a  portion  of  the  Sudder  Ameen's 
decree  by  the  Respondent. 

The  hearing  of  the  two  appeals  took  place  on  the 
21st  of  July,  1808,  when  the  Judge,  Mr.  A.  Littledale, 
made  a  decree,  the  material  part  of  which  was  in 
these  terms  : — 'The  Plaintiff  sues  to  re-assess  certain 
lands  in  the  occupancy  of  Defendant,  in  accordance 
with  the  rates  of  the  Pergunna.  The  Defendant 
denies  his  right  to  do  so,  on  the  ground  of  her  holding 

VOL.    X.  Q 
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1864.       the  lands   under  a  Mocurrerif  lease,    granted  to   her 

Raxee       deceased  husband's  father  in   1230  by  a  former  pro- 

SuRNoMoYEE  pj,j^tQj,^   Mucldoo  Soodm  Scmdiul,   in  recognition  of  a 

Maharajah   similar  lease  granted  to  Mr.  Section  before  the  Decen- 

SUTTEES-  •     1    o         1  1  1 

chuxderRot.  nial  Settlement,  by  the  ancestors  of  the  Plaintiff,  wha 
were  at  that  time  owners  of  the  estate.  The  questioa 
admits  of  two  points  for  inquiry.  First,  whether  the 
yalidity  (if  the  Mocurreri/  lease  granted  in  1250  is- 
satisfactorily  proved ;.  secondly,  whether,  irrespective 
of  that  lease,  the  right  of  I>efendant  to  hold  the 
lands  without  re-assessment  is  established.  Th& 
objections  taken  by  the  Principal  Sudder  Ameen 
against  the  document^  on  account  of  incorrect  spell- 
ing observable  in  it,  are,  in  my  opinion^  weak  and 
unimpdta  it.  It  is  urged  on  the  part  of  the  Rajah 
that  it  neither  bears  the  seal  of  the  grantor  nor  the 
names  of  any  persons  as  subsciibing  witnesses. 
The  first  of  these  objections  is  of  more  weight  than 
the  second,  and  is  entitled  to  consideration.  As  to- 
the  second,  it  is  not  usual  for  leases  to  be  signed  by 
witnesses.  The  document  in  question,  according  to- 
the  date  of  it,  was  written  more  than  thirty  years  ago^ 
and,  considering  tlie  length  of  time  that  has  elapsed 
since  its  alleged  execution,  the  appearance  of  it  is  cal- 
culated to  raise  strong  suspicion  as  to  its  ever  having- 
been  written  at  that  period  ;  and  unless  satisfactorily 
supported  by  other  evidence,  I  do  not  hold  it  in  itself 
entitled  to  credit.  Four  witnesses  have  come  forward 
to  swear  to  its  genuiness ;  but  that  circumstance 
alone  throws  suspicion  upon  it  :  for  it  cannot  be  con- 
sidered otherwise  than  surprising  that  it  should  so 
happen,  that  after  the  lapse  of  more  than  thirty  years 
there  should  be  found  four  persons  who  all  remember 
to  have  been  present  at  the  execution  of  a  document,- 
■whi-ch  is  not  of  such  a  very  important  nature  as  to  cause 
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tlie  recollection  of  it  likely  to  be  indelibly  fixed  on  their  ^^^^ 
memory  ;  but,  with  the  exception  of  the  evidence  of  Eaxee 
these  witnesses,   there  is  none  of  tiny   other  kind  to  v. 

support  it.     It  is  not  shown  to  have  been  ever  before  ^sJxte^^s^^ 
produced  ;  and  there  is  not  a  document  of  any  kind  in  chundek  koy, 
which  mention  of  it  is  made.     Under  these  circum- 
stances, I  concur  with  the  Principal  SudcJer  Amecn  in 
rejecting  it  as  unworthy  of  credit.     Coming  now  to  the 
second  point  forming  the  subject  of  this  issue,  it  is 
first  argued  on  the  part  of  the  Defendant,  that  the 
Plainti:ff  is  debarred  from  re-assessing  the  lands  by 
reason  of  their  being  of  the  nature  described  in  the 
fourth  exception  in  section  26,  Act,  'No.  I.,  1845.     Of 
this  there  is  no  proof,  the  original  lease  under  which 
the  lands  are  said   to  ha\^e  been  granted  not  being 
forthcoming.     The  Pleader  on  the  part  of  the  Defen- 
dant next  refers  me  to  the  Sudder  Court's  decision,  in 
the  case   of  Januhee  Dassee^  on  the  27th  May,  1848, 
p.  475,  which  he  urges  is  of  a  nature  very  similar  to 
the  present  suit.     In  that  case  the  Plaintiff  was  not  a 
purchaser  at  a   sale   made   for   arrears    of    revenue ; 
whereas  in  this  suit  the  plaintiff  is  the  successor  (by 
right  of  purchase)  of  one  who  was  such,   and  conse- 
quently  stands  in  his  place,    and  must  be  held  as 
entitled  to  exercise  the  same  rights.     Now,  the  simple 
question  is  whether  (the  authenticity  of  the  alleged 
lease  of  1230  by   Mitddoo  Soodun  Saiidial,  not  being 
■established)   the    Defendant   can    be    considered    to 
have  proved  her  right  to  hold  the   lands   on  a  fixed 
jumma,    or    not  ?     She   has    produced   no    grant    or 
document  constituting  the  original  Mociirrery  tenure, 
.  and  has  failed  to  prove  the  payment  of  a  fixed  jumma 
for  twelve  consecutive  years  previous  to  the  Decennial 
Settlement,  or  for  a  period  of  sixty  years.     Granted 
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1864.        that  it  has  not  been  shown  that  Defendant  has  ever 

Eanee      paid  more  than  a  jumma  of  Pts.   64.   1.   12,  and  that 

SURNOMOYEE  g^^j^  j^^g  ^^^^  g^^^g^  ^^  ^^  ^^^  ^^g^  1^^^  ^^^  Plaintiff's 

Maharajah  predecessor,    ]\Irs.    Harris,    that    cannot    be,    in    the 
Suttees-     -r^  '  '  _         » 

chukderRoy,  absence  of  all  proof  as  to  the  lands   having  been  held 

BaHADOOS.  -r    .  nr  ^  o  ^      • 

as  Istemraree  or  31ocurrcr>j  at  a  iixed  jumma  more 
than  twelve  years  before  the  Decennial  Settlement,  or 
for  sixty  years  at  that  rent,  any  bar  to  the  Plaintiff's 
right  to  enhance  the  rent  of  the  lands.  The  only 
documentary  evidence  produced  in  support  of  the  pay- 
ment of  the  alleged  fixed  jumma  are  seven  dakhilas 
for  a  period  commencing  from  1250.  I  consider, 
therefore,  that  on  this  second  point  there  is  an  entire 
failure  of  proof  in  favour  of  the  Defendant,  and  that 
the  Plaintiff's  right  to  enhance  the  rent  of  the  lands 
is  clear  ;" — and  vrith  the  exception  of  a  variation  of 
the  amount  of  that  enhanced  rent  the  Tiillah  Judge 
confirmed  the  Siuhler  Ameeii's  decree. 

The  Appellant  presented  a  petition  of  special  appeal 
to  the  Sudder  Dewanny  Adaiidut,  stating  therein  the 
following  grounds  of  appeal  : — First,  that  although 
tlie  reasons  contained  in  the  decision  of  the  Zillah 
Court  for  rejecting  the  Pottah  of  1230  B.S. 
were  defective  and  groundless ;  yet,  independent 
of  that,  when  possession  from  ancient  times  by 
payment  of  a  sJocurrerjj  rent  had  been  proved, 
and  the  Pottah  of  1230  could  not  but  be  deemed 
to  be  worthy  of  confirmation,  then  no  assessment  of 
rent  could  take  place,  either  by  law  or  justice.  That, 
in  fact,  it  clearly  appeared  that  one  fixed  rent  was 
uniformly  paid  from  the  time  of  Mr.  Seaton^  who  was 
appointed  Collector  of  Zillah  Nuddea  in  1797.  That 
under  such  circumstances,  a  suit  for  assessment  of 
rent  could  not.   either  by  law   or  justice,  be  right  or 
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proper.     Secoiid,  that  Mrs.   Harris,  of  whose  rights        ^^64. 
the   Plaintiff  Avas  a    private  purchaser,   had  in  her      Ranee 
petition,  dated  7th  Bysacfc,   l'25l,  distinctly  acknow-    ^'^^°^oteb 
ledaed  that,  from   the  time   of  Mr.    Seato?i,   the  rents  Maharajah 

c>  '  _  '  feUTTEEs- 

of  this  land  had  been  regularly  paid  at  Ks.  64.  1.12;  chunderkot, 
consequently  the  Plaintiff,  who  represented  her,  could 
never  possess  the  right  to  assess  the  rent.  Third  ; 
that  Maharajah  Sreesh  Chunder  Roy,  the  father  of  the 
Plaintiff,  had  in  a  A-^/cZfi^dated  the  6th  Falgoon,  1253, 
and  in  a  petition  dated  l8th  Aiighrun,  1252,  after 
acknowledging  the  Mouroosce  right  and  fixed  rent, 
prayed  to  obtain  the  same,  and  for  that  reason  the 
suit  for  assessment  should  be  dismissed. 

The  hearing  of  the  special  appeal  took  place 
before  Messrs.  A.  Sconce  and  //.  V.  Bayley,  two  of 
the  Judges  of  the  Sudder  Deivanny  Adawlut, 
and  on  the  26th  of  March,  1859,  the  following  judg- 
ment was  delivered  : — The  first  point  in  the  special 
appeal  is,  that  as  the  uuder-tenure  existed  about 
the  time  of  the  Permanent  Settlement,  the  Plain- 
tiff could  only  carry  an  order  for  enhancement  ou 
proof  that  it  was  liable  to  be  enhanced  under  the 
provisions  of  cl.  1,  sec.  51,  Peg.  VIII.  of  1793.  Put 
this  plea  obviously  falls  from  its  own  statement.  The 
word  used  is  "  about,"  that  is,  it  is  assumed  that  the 
lands  in  question  was  first  granted  to  Mr.  Seaton,  the 
Collector  of  the  district  in  1797  ;  but  the  Petitioner 
can  only  claim  the  support  of  the  law  quoted,  on  the 
assumption,  that  her  tenure  existed  at  the  time  of  the 
Permanent  Settlement,  not  seven  years  later.  And, 
secondly,  it  is  contended,  that  the  suit  is  barred,  as 
Plaintiff's  predecessors  in  the  estate  admitted  the 
existence  of  the  tenure.  But  we  find  no  admission 
to  sustain  this   plea.     IIarrii>,    a    former  proprietor, 
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^^^•^      once  remarked   in   a   pt?tition,    that  the   tenants  had 
Eanee      paid  rent  as  they  chose  ;  and  in  another  petition,  the 

SUKXOMOYEE    -r>i     •      ,-/vi       (•    ,1  i  p      , 

J,,  riaintiit  s  tather  spoke  of  the  tenure  as  a  jMouroosee 

^SuTTEEst"  /«/«?««/* ;  but  we  have  no  intimation  at  all  that  any  of 

cHUNDEu  UoY,  the  proprietors  of  the  estate  had  recof^nized  the  exist- 

ence  or  the   tenure   under  distinct   terms  as   to   the 

land  comprised  in  it,  and  the  rent  which  it  bore. 

As  the  rules  of  the  Sudder  Bewanny  Court  with 
respect  to  the  value  of  the  subject-matter  in  dispute 
prevented  an  application  being  made  to  that  Court 
for  leave  to  appeal  to  England^  the  Appellant,  with- 
out applying  there,  presented  a  petition  for  leave  to 
appeal  to  Her  Majesty  in  Council,  which,  in  the 
circumstances,  was  granted  («). 

The  appeal  came  on  in  the  first  instance  on  the 
28th  and  30th  days  of  November,  1863,  when  the 
genuineness  of  the  original  Pottak,  dated  the  23rd 
Bysack,  1230  (4th  May,  1823,)  being  impeached 
by  the  Eespondent  as  a  fabricated  document,  their 
Lordships  [h)  directed  the  appeal  to  stand  over  for 
that    document   to    be    transmitted   from    India  (c). 

(rt)  See  case  reported  on  this  point,  nom.  Sree  Mutty  Eanee 
Surnomoye  v.  Maharajah  Sutteeschuncler  Roy,  8  Moore's  Ind. 
App.  Cases,  165. 

(J))  Present :  Members  of  the  Judicial  Committee — The  Eight 
Hon.  Lord  Chelmsford,  the  Eight  Hon.  the  Lord  Justice  Knight 
Bruco,  and  the  Eight  Hon.  Sir  John  Taylor  Coleridge. 

Assessors  :  The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight 
Hon.  Sir  James  W.  Colvile. 

(c)  See  the  cases  of  Mussamat  Khoor  Kon^nir  v.  Baboo  Mood- 
narain  Singh,  9  Moore's  Ind.  App.  Cases,  10  ;  McCarthy  v.  Judah, 
12  Moore's  P.  C.  Cases,  47  ;  and  Mason  v.  The  Att.  Gen.  of 
Jamaica,  4  Moore's  P.  C  Cases,  228,  in  which  similar  Orders  to 
tranamit  original  documents  impeached, as  in  this  case, were  made. 
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This  was  accordingly  done  and  the  appeal  was  again        1864. 
argued.  Eanee 

The    Attorney-General    (Sir    II.  Palmer),    and  ». 

Mr.  Leith,  for  the  Appellant.  ^^Su™*-^ 

This  question  is  of  great  importance,  as  it  affects  ^babadooiJ' 
numerous  other  persons  like  the  Appellant  holding 
under  ancient  tenures  similar  to  the  one  in  suit.  It  is 
submitted,  that  the  decrees  of  the  Zillah  Sadder  Courts 
appealed  from  cannot  be  sustained.  By  those  decrees 
it  was  declared,  that  the  Plaintiff,  a  remote  purchaser 
by  private  contract,  deriving  title  through  a  purchase 
of  the  Zemindary  at  a  public  sale  to  realize  arrears 
of  Government  revenue,  was  "  entitled  to  exercise 
the  same  rights "  as  the  last-mentioned  purchaser, 
including  the  extraordinary  powers  given  by  the 
Eegulations  to  purchasers  at  Government  sales  for 
arrears  of  revenue  to  avoid  and  annul  sub-tenures 
created  since  the  Decennial  Settlement,  but,  event 
if  the  decree  rightl}^  decided  the  general  prin= 
ciple,  which  we  deny,  it  was  wrong  in  applying 
the  provisions  of  the  public  sale  law  contained  in 
sec.  26  of  Act,  iSTo.  I.  of  1845  of  the  Legislative 
Council,  those  provisions  being  restricted  to  pur- 
chasers of  estates  sold  under  that  Act,  which  was  not 
the  case  in  respect  to  the  Tiemindary  of  the  Eespon- 
dent.  Eegulation  XI.  of  1822,  was  the  sale  law  under 
which  the  Tiemindary  of  the  Eespondent  had  been 
previously  sold  in  the  year  182.3,  to  realize  arrears  of 
Government  revenue,  and  from  that  Eegulation  the 
powers  of  the  purchaser,  Muddoo  Soodun  Sandicdj 
to  annul  or  avoid  such  tenures  were  exclusively 
derived.  Two  important  considerations  arise  upon 
the  construction  of  sees.  30,  32,  and  33,  of  Eeg, 
XI.    of    1822,      First,  it    is    a    penal    Eegulatioa, 


136  CASlilS    IK    THE    PRTYl'    COTTNCTL 

^864.        Q^-ij  j^i^^sj-    ]jQ    construed    strictly,   or     oquital-ly     in 

Eamee       favour    of    the    sub-tenant.       Secondly,   it    declares 

\^  that  the    original    purchaser    "may"    exercise    this 

Maharajah   extraordinary  power,  but  this   discretion,  wq  submit. 

Suttees-  .      . 

CHUNDEB  KoY.  uiust  bo  withiu  a  reasonable  time   after  the  purchase, 

liAHADOOR.  ,       ,  .  11-,, 

and  that  such  right  would  be  absolutely  barred  after 
twelve  years  by  the  Eegulation  of  Limitation  III.  of 
1793,  sec.  14  ;  but  Eeg.  XI.  of  1^22,  which  was  in 
force  at  the  time  of  the  sale,  has  been  repealed  by  Act, 
Ko.  XII.  of  1841,  sec.  1,  without  any  attempt  by  the 
original  purchaser  to  exercise  the  powers  conferred 
by  the  last-mentioned  Eegulation,  long  before  the 
Plaintiff  took  any  step  to  exercise  the  same.  The 
new  or  substituted  powers  given  by  that  Act  are 
restricted  to  purchasers  of  estates  sold  under  it. 
The  omis  was  upon  the  Respondent,  to  prove  that  as 
Zemindar  he  was  entitled  to  enhance  the  rent  of  this 
ancient  tenure,  Eeg.  YIII.  1703,  sec.  61,  cl.  2, 
which  he  failed  to  do, 

Xext,  with  respect  to  the  merits.  It  appears  by 
the  evidence  that  the  lands  had  always  been  held 
as  Mouroosee  Istemrarce  by  the  Eespondent  and 
those  under  whom  she  derived  title,  as  an  ancient 
hereditary  tenure  created  previous  to  the  Decennial 
Settlement,  subject  only  to  the  payment  to  the 
T^emindar  and  of  an  uniform  fixed  rent,  and  the  same 
rent  has  also  been  paid  by  five  tenants  succes- 
sively since  Seatorts  grant.  The  Appellant  has  no 
power  of  enhancing  a  fixed  rent,  S.D.A.  Eep., 
Vol.  11,  p.  5 15,  year  1848;  S.D.A.  Eep.,  Vol.  16, 
p.  365,  year  1853.  Again,  the  purchaser  of  the 
Tiemindary  at  the  public  sale  and  those  who  subse- 
quently became  proprietors  thereof,  from  whom  the 
Eespondent  derived  title,  have  admitted  and  confirmed 
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the  ancient  hereditary  title  of  the  Appellant  to   hold 
the    lands  in    question    of  the  Zemindarij  at  a    uni-       Eanek 
form  invariable  rent,    payable  to  the  Aemmdar.      A  v. 

possessory  title  is  made  out  by  the  Appellant,  and  the  ^sJtt^eeV-^ 
Eespondent    is  estopped    by  his    own  acts  and    pro-  chunderRoy, 
ceedings  from  disputing    the  right    and  title  of  the 
Appellant  to  hold  the  lands  as  an  ancient   hereditary 
tenure  at  a  uniform  fixed  rent. 

With  regard  to  the  evidence,  the  case  divides  itself 
into  two  heads,  first  under  the  confirmatory  Pottah, 
and  secondly,  the  evidence  of  tenure,  independently 
of  it.  Now,  we  submit  that  the  confirmatory  Pottah 
of  3Iuddoo  Soodim  Sandial,  after  his  purchase  at 
the  public  sale,  was  sufficiently  proved  by  the  evidence 
of  the  attesting  witnesses,  and  moreover  that  no  evi- 
dence was  given  by  the  Respondent  to  contradict  them, 
or  to  show  that  the  signature  to  the  Pottah  was  not 
in  the  grantor's  handwriting.  But  secondly,  without 
such  Pottah,  even  if  it  be  a  fabricated  document,  the 
other  evidence  was  sufficient  to  show  that  the  lands 
were  held  at  an  unvarying  yearly  rent. 

Mr.  Forsyth,  Q.   C,  and  Mr.   Field,   Q.    C,   for 
the  Respondent. 

First,  the  Respondent  deriving  his  title  under 
Muddoo  Soodun  Sandial,  the  purchaser  at  a  Govern- 
ment sale  under  Ben.  Reg.  XI.  of  1822,  for  arrears  of 
revenue,  is  entitled  to  enhance  the  rents  of  the  lands 
in  question,  and  such  lands  were  liable  to  be  assessed 
by  the  Respondent  at  the  current  Pergunnah  rates. 
The  Respondent  has  acquired  all  the  rights  which 
Muddoo  Soodun  Sandial  had  when  he  purchased  the 
Zeniindary  in  1823.  By  Reg.  XLIY.  of  1793,  sec. 
5,  such  a  tenure   upon  the  Government  sale,   ceased 

VOL,  X.  E 
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^^IL-      V^^^  /iic^  to  exist  without  any  act   being  done  by  thd 
Ranek       purchaser ;   and  the   Eespondent,  as  subsequent   pur- 

SuRNOMoYEE  • 

'  V,  chaser  by  private  coDtract,   is  entitled  to  avail  him- 

^^OTTEK^-^^  self  of  that  enactment,  as  he  has  the  same  rights  as 
CHDNDER  KoY,  thc  "  purchasor  at  public  sale "  mentioned  in  the 
5th  section,  and  by  this  Regulation,  which  is  not 
repealed,  to  cancel  the  lease.  This  lease  is  not,  as 
contended  by  the  Appellant,  a  3Iouroosee,  or  inherit- 
able tenure.  In  the  answer  the  Appellant  calls  th^ 
lands  Mocurrery  (fixed)  and  Istemraree  (perpetual). 
Wilsoti's  Grlos.  It  may  be  that  the  Court  below  was 
wrong  in  applying  the  provisions  of  sec.  26  of  the  Act, 
Ko.  I.  of  1845,  to  this  case,  as  it  is  restricted  to 
sales  for  Government  arrears  made  under  that  Act, 
and  therefore,  could  not  apply  to  a  sale  made  in  1823, 
but  that  arose  from  the  Appellant  referring  to  that 
Act  in  her  answer.  The  cases  cited  by  the  Appellant 
do  not  apply. 

Second,  there  is  no  evidence  of  a  grant  of  any 
Pottah  at  a  fixed  and  invariable  rent  to  Mr. 
Seaton  at  any  time  before  or  since  the  Decennial 
Settlement.  The  alleged  grant  of  a  confirmatory 
Pottah  by  Moodoo  Soodun  Sandial  bears  on  the  face 
of  it  evidence  of  being  a  fabricated  document,  and 
the  witnesses  examined  in  support  of  it,  as  was  held  by 
the  Court  below,  are  wholly  unworthy  of  credit.  If 
the  Pottah  was  not  made  previous  to  the  sale,  the 
purchaser  and  those  claiming  under  him  hold  the 
Zemindary  freed  of  the  tenure. 

The  Attorney  General  in  reply  : 

Section  5  of  Reg.  XLIY-  of  1793,  which  the 
Respondent  relies  on  as  having  ipso  facto^  upon 
the  sale    of  the    Zemindary  in  1823,    cancelled    the 
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Mouroosee     Istemraree      PottaJi     under     which     we  ^Jf^^ 

hold,    is  qualified   by  section  7    of  the   same  Eegula-  Eanee 

tion,     and    at    the     most,     according    to     a    strict  y, 

construction   of   those   sections,    empowers  the    pur-  Maharajah 

'  ^         _  Y      ^  SrTTEES- 

chaser   to  enhance    the   rent    upon    equitable   princi-  chuxder  koy, 

1  TP  I  -n.1-  ii       Bahadoor. 

pies.  In  lact,  that  liegulation  was  passed  to 
free  purchasers  from  improvident  grants  made  by 
TalooJcdai's,  and  to  set  them  free  from  such  obligations. 
But  section  6  of  that  Regulation  if  not  expressly,  is 
impliedly,  repealed  by  Eeg.  V.  of  18 12,  sec.  9,  and 
XI.  of  1822,  see.  30,  82  and  33,  so  far  as  respects 
hereditary  tenures  giving  a  transferable  right.  The 
hardship  upon  grantees  and  subordinate  interests 
by  Reg.  XLIY.  of  1793  was  so  great  that  an  Act 
was  passed  in  1859  to  modify  it.  That  Act,  however, 
was  not  in  force  when  this  decree  was  made.  Sup- 
posing the  confirmatory  Pottah  to  be  forged  and  the 
evidence  of  the  witnesses  in  support  thereof  unworthy 
of  credit,  that  instrument  may  be  left  out  of  con- 
sideration, as  the  other  independent  evidence  of  this 
property  being  an  ancient  tenure  held  at  an  invariable 
fixed  rent  is  conclusive. 

The  iudojment   of  the  Lords  of  the  Judicial    Com-     23rdJuly, 

•^       ^  .  .  1864. 

mittee,  after  being  reserved,  was  now  delivered  by  --^v— ^ 

The  Right  Hon.  The  Lord  Justice  Turner, 

This  was  an  appeal  from  a  decree  of  the  Sudder 
Dewanay  Adaivliit  at  Calcutta  of  the  26th  of  March^ 
1859,  from  a  decree  of  the  Judge  of  the  Zillah  Court 
of  Nuddea,  in  Bengal,  of  the  21st  of  July,  1858, 
confirming  substantially,  a  decree  of  the  Principal 
Sudder  Ameen  of  Nuddea^  in  Bengal,  of  the  19th 
of  Novemher,  1857.     The  suit  was  originally  brought 
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1864.       "by  the  Respondent's  father,  and  the  relations  of  the 

Eanee       parties  to   each   other   were  those   of   Zemindar  and 

SxTRNoMoYEB  /jt^/q^^^/^^.^  thc  Appellant  holding  as  mesne  tenant  a 

Maharajah  portion  of  the  Zemindaru .     The   obiect  of  the   suit  is 

Suttees-  «»  j 

chdnderRot.  to  enhance  the  rent  at  which  the  Appellant  holds  that 
Bahadoor.  pQ^tion,  and  no  question  is  made  upon  the  Ke- 
spondent's  general  title,  nor  upon  the  relation  in 
which  the  Appellant  stands  towards  him.  She  does 
not  dispute  his  right,  under  other  circumstances,  to 
bring  this  sort  of  action  against  her,  and  their  Lord- 
ships, therefore,  do  not.  enter  into  the  question 
whether  the  action  has  been  properly  so  brought. 
They  give  no  opinion  on  that  point.  What  the 
Appellant  insists  upon  is,  that  this  present  action 
must  fail  because  her  tenure  is  hereditary  and  at  a 
fixed  rent,  which  the  Zemmdar  has  no  power  to 
enhance. 

It  will  be  convenient  in  the  first  place  to  state 
what,  upon  the  evidence,  their  Lordships  consider  to 
be  established  as  to  the  Appellant's  title,  omitting  for 
the  present  some  parts  of  the  evidence  on  which  she 
relies,  and  to  which  too  much  importance  has  been^ 
as  it  appears  to  their  Lordships,  attached  in  the 
Courts  below.  The  interest  which  she  represents 
was  first  created  by  grant  in  favour  of  a  Mr.  Seaton 
at  some  date  prior  to  the  commencement  of  this 
century.  On  parts  of  the  land  comprised  within  his 
grant  he  laid  out  gardens  and  erected  factories  and 
other  buildings,  but  there  is  no  direct  evidence  that 
the  grant  was  made  for  these  purposes.  He  appears 
to  have  been  a  Civil  servant  of  the  East  India  Com- 
pany ;  and  after  some  years,  when  leaving  India  for 
England^  he  sold  the  whole  property  to  the  grand- 
father of   the    Appellant's   husband ;  on  his    death  it 
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descended  to  the  father,  and  thence  in  due  course  to        1864. 
her  husband,   from   whom  she  has  inherited  it  as  his       Eanee 
widow.     A  portion  of  the  land  during  this  course  of  Surnomotee 
years  has  been   granted  to  the   Government,   and   a  M\hauajah 
public    College    erected   thereon.     And   during   the  chunderrot^ 
whole  time  of  the  occupation  of  these  five  tenants,  the      ■'^^^'^'^^^■^ 
same  rent  has  always  been  paid.     Upon  this  state  of 
facts  the  Appellant  contends  that  she  is  not  merely  a 
Mouroosee  tenant,  that  is,  one  holding  by  hereditary 
tenure,  but  that  she  holds  at  a  fixed  rent,   and  under 
such  circumstances  as  protect  her  from  any  enhance- 
ment of  it. 

The  state  of  facts  on  the  part  of  the  Respondent  is 
this  :  It  appears  that  while  Htirrenauth  Ro?/,  Baha- 
door,  the  father  of  the  Appellant's  husband,  was  in 
possession,  the  Government  revenue  payable  by  the 
Zemindary  fell  into  arrear,  and  the  property  was, 
therefore,  put  up  to  public  auction ;  one  Muddoo 
Soodun  Sandial  became  the  purchaser,  and  he 
acquired  the  rights  which  the  then  subsisting  Eegu- 
lations  gave  to  a  purchaser  at  such  a  sale.  After 
some  time  he  sold  the  Zemindary  by  private  con- 
tract to  Mr.  Harris^  from  whom,  on  his  death, 
it  passed  to  his  widow  ;  from  her  it  was  purchased 
by  the  Maharajah  Srees  Chunder  Boy,  now  deceased, 
who  in  August  1856,  commenced  the  present  suit, 
and  on  his  death  the  Eespondent,  inheriting  the 
Zemindary,  has  continued  it. 

Upon  this  state  of  facts  the  Eespondent  contends, 
that  as  he  claims  under  Muddoo  Soodun  Sandial,  he 
has  acquired  all  rights  which  Muddoo  Soodun  Sandial 
had,  and  that  as  he  purchased  at  a  Government 
auction,  he  was  entitled  by  the  Eegulations  then  in 
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1864.       force  to  cancel  tlio   lease  under  which  the  Appellanf^s 
liAyi-.E      ancestor  was  holding,   and   of   course  to   impose  new 

Maharajah  Jt  ^g^  as  it  seems  to  their  Lordships,  necessarj'^  to 
cHcxDEK  Rot,  the  Bespondcnt  s  success,  that  Mtiddoo  Soodun 
Sandial  should  have  had  in  him,  at  the  time  when 
he  sold  to  Mr.  Harris^  the  rights  above  stated,  so 
that  he  himself  might  at  that  time  have  enhanced 
the  rent  of  these  lands  ;  that  these  rights  should  have 
passed  to  Mr.  Harris^  and  the  subsequent  purchasers 
of  the  property  down  to  and  including  the  Re- 
spondent's father  ;  and  that  they  either  could  not  have 
been  or  have  not  been  in  fact  waived  by  the  Re- 
spondent's father  or  by  any  one  of  the  prior  owners, 
for  unless  this  be  the  case,  their  Lordships  see  no 
ground  on  which  the  hereditary  tenure  could  be  dis- 
turbed or  the  rent  enhanced. 

The  reliance  of  the  Respondent  is  on  some  one  of 
the  Regulations  which  have  been  made  at  different 
times  in  regard  to  purchasers  at  Government  auction 
sales  in  the  case  of  Zemindaries,  from  which  the 
Government  income  has  not  been  duly  paid.  These 
Regulations  have  been  c-ouched  in  different  language, 
but  all  with  the  same  policy  in  view,  as  regards  the 
present  question.  It  has  been  assumed,  as  the  foun- 
dation of  them,  that  the  default  of  the  Zemindar 
may  have  been  occasioned  by  improvident  grants  of 
Talooks  and  other  subordinate  tenures  at  inadequate 
rents  :  that  this  was  in  breach  of  the  condition  on 
which  the  fund  was  originally  created  by  the  Sove- 
reign Power ;  and  the  purchaser,  therefore,  has  been 
set  free  from  the  obligation  of  these  grants,  with 
certain  specified  exceptions,  and  with   certain  limita- 
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lions  of  his  power  as  to  new   tenancies  to  be  created.        ^^^4. 
These  laws,  however,  cannot  but  occasionally  operate       rIxee 
very  hardly  on  tlie  grantees  of  subordinate  interests,   ^^^^^^^^^'^b 
and  they  have,  therefore,  been  materially  modified  bv  Maharajah 
an  Act  of  1859,  not  in  force  when  this  decree  was  chunder  koy, 
made,  and  not,  therefore,    directly  applicable  to  it;    ^■^°^^*^^'^' 
but  such    Regulations    must    on    general    principles 
receive   a  strict  construction.     There   seems  to  have 
been  doubt  in  the  minds  of  the  Eespondent's  advisers 
on  which  of  these  Regulations  his  case  could  safely 
be  rested,  and  it  would  appear  from  the  proceedings 
in  the  Court  below  that  it   was  intended  to  rest  it 
on  Regulation  Act,  IN'o.  1  of   1845,  which  certainly 
would  not  have  supported  it,  because  the  sale  relied 
on  was  not  effected  under   that  Regulation,   and  its 
provisions  are  limited  to  sales  so  effected.     Upon  the 
argument  before  their  Lordships  the  Counsel  for  the 
Respondent  relied  on  the  fifth  section  of  Regulation 
XLIV.  of  1793,  which  is  the  earliest  of  the  Regula- 
tions on  this  subject,and  they  contended  that,although 
subsequent  Regulations  upon  the  subject  have  been 
passed  in  different  language  and  repealed,  this  fifth 
section  of  Regulation  XLIV.,  1793,  has  never  been 
repealed,  but  was  in  force  at  the  time  when  the  sale  in 
question  was  made   and  this  action  was  commenced. 
"Whether  upon  the  true  construction  of  all  the  Regula- 
tions taken  together  this  particular  section  ought  to  be 
taken  to  have  been  repealed  or  not,  their  Lordships 
do  not  think  it  necessary  to  determine.     They  assume 
in  favour  of  the  Respondent  that  it  stands  unrepealed 
and  in  full  force,  and  will  deal  with  the  case  upon 
that  footing.     The    language    of  this    section  is  no 
doubt    favourable    to    the    Respondent's    case.       It 
provides  that   when  a  Zemuidary  is  sold  at  a  public 
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ibCA.  sale  for  discharge  of  arrears  due  from  the  proprietors 
Eakee  to  the  Government,  "  all  engagements  which  such 
v^cR^oMOYEE  proprietors  shall  have  contracted  with  dependent 
Maharajah  Talookdars,  whose  Talooks  may  be  situated  in  the 
•chundekEoy,  lands  sold,  as  also  all  leases  to  undcr-farmers  and 
Pottahs  to  Ryots  (with  the  exception  of  the  engage- 
ments, Pottahs^  and  leases  specified  in  sections  vii. 
and  viii.,)  shall  stand  cancelled  from  the  day  of 
sale,  and  the  purchaser  or  purchasers  of  the  lands 
shall  be  at  liberty  to  collect  from  such  dependent 
Talookdars^  and  from  the  Ryots  or  cultivators  of  the 
lands  let  in  farm,  and  the  lands  not  farmed,  whatever 
the  former  proprietor  would  have  been  entitled  to 
demand  according  to  the  established  usages  and  rates 
of  the  Pergunnah  or  District  in  which  such  lands  may 
be  situated  had  the  engagements  so  cancelled  never 
existed."  But  the  seventh  section  of  this  same  Re- 
gulation provides,  that  this  is  not  to  authorize  the 
assessment  of  any  increase  upon  the  lands  of  such 
dependent  Talookdars^  as  were  exempted  from  in- 
crease at  the  Decennial  Settlement  of  1793. 

Their  Lordships  do  not,  upon  any  evidence  in  the 
case,  on  which  they  think  it  safe  to  rely,  see  their 
way  to  the  belief  that  the  Appellant  brings  her  case 
within  the  seventh  section,  but  they  cite  it  because  it 
may  have  a  bearing  on  the  construction  of  the  lan- 
guage of  the  fifth  section.  The  Respondent  contends 
that  by  the  operation  of  the  words  *'  stands  cancelled 
from  the  day  of  sale,"  the  existing  interests  of  the 
Talookdar^  ipso  facto ^  ceased  to  exist,  without  any  act 
done  by  the  purchaser ;  that  it  was  incapable  of 
confirmation  cr  being  set  up  by  him  or  his  successors ; 
and  that  where,  from  the  acquiescence  of  the  pur- 
chaser or  those  claiming  under  him,   the  possession 
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had  remained  in    the    Taloohlar  and  those  claiming        ^^^'^• 
under    him  undisturbed,    and   the   original   rent  had       Ranek 
been  received,  no  matter  for  how  long  a  period,  or        '  °  ° 
through  whatever  number  of  mesne  conveyances,  it  Maharajah 

...  .  :  '  SUTTEES- 

stiU  remained  a  bare  possession  at  the  will  of  the  cHUN-jjERUor, 
Zemindar  for  the  time  being,  and  the  rent  always 
liable  to  enhancement.  In  this  hard  and  literal 
construction  of  the  words  cited  above,  their  Lord- 
ships do  not  concur.  They  think,  that  their  meaning 
is  properly  to  be  collected  from  the  policy  and  intent 
of  the  Regulation,  from  the  language  used  in  other 
parts  of  the  same  section,  and  from  the  seventh 
section,  which  creates  an  exception  out  of  the  pro- 
visions of  that  section.  English  lawvvors  are  familiar 
with  this  principle  of  construction  applied  as  early 
as  the  time,  of  liOrd  Coke  (see  1st  Inst.  45)  to  the 
disabling  Statute  of  1^^^.  Eliz.,  c.  xix.  sec.  5,  and 
in  several  modern  reported  cases  between  landlord 
and  tenant,  on  clauses  of  forfeiture  in  leases.  Words 
which  make  a  Bishop's  grant  "  utterly  void  and  of 
none  effect  to  all  intents,  constructions,  and  purposes," 
have  been  held  not  to  prevent  the  grant  from  being 
good  and  binding  on  the  grantor,  and  in  some  cases 
confirmable  by  the  successor  ;  and  so  a  proviso  in  a 
lease,  that  it  should  be  void  altogether  in  case  the 
tenant  should  neglect  to  do  a  certain  act,  has  been 
held  only  to  make  it  voidable  at  the  option  of  the 
landlord.  Their  Lordships  do  not  cite  these  as 
authorities  governing  this  case,  but  mention  them 
only  as  illustrating  a  general  principle  of  construction 
which  for  its  justice,  reasonableness,  and  convenience, 
must  be  considered  of  universal  application.  In  the 
present  case  the  object  of   the  Government  was   that 

VOL.    X,  8 
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1864.        the  ju)n7?ia  should  be  duly  j^aid,  and  that  the  me:m» 

Eanee       of  paying  it  should  not  be  withdrawn  by  the  impro- 

ScRNoMoYEE  ^j^g^^^    ^^^^^^    ^£    ^}.^g    Zemiuchiys    who  had    made 

Mahakajab   default;  but  cases  of  default  mij^ht  often  arise  where 

Suttees-  .  ,  ,      ^  ^    i      i    i  •, 

•cHujjDER  Roy.  110   improYident    grant   had    been    made,    where   the 

■    Talookdars  and  the   Rrjols  held   at    proper   rents,  and 
the  default  was  owing   to    extravagance,   mismanage- 
ment, or  other  cause, — in  such  cases  the  Government 
cannot  be  supposed  to  have  intended  a  wanton   and 
unjust  disturbance  of  vested  interests.     It  is  true  that- 
the  section  makes  no  distinction  in  terms  between  the 
two  classes  of  cases,  and  it  would  be  unsafe  in   con- 
struction to  make  any  such ;   but  the  consideration 
furnishes  reason   for  such  limitation,  both  as   to  time 
and  extent    of    operation,  as    the    words    will    admit, 
indeed  seem  to  require,  in   order  to  give  effect  to  the 
whole    sentence.     Now,  looking   at   what   follows  in 
the  same  clause,  it  is   obvious    that  no   such  absolute 
cancellation  was   intended,  for  the   power   expressly 
and  affirmatively   given    to   the     purchaser    supposes 
the   Talookdars  and    the    Ryots   to   remain  in   all  re- 
spects as  before,  except   that   they   bocome    liable  to 
a  certain  limited  increase  of  rent,  "  according  to  the 
established   usages   and  rates    of   the   Pergunnah   or 
district;"    words    in     themselves   showing,  that    the 
section  was  directed   to    cases   in  which    grants   had 
been   made   with   reservations    of   rent  below   those 
usages  and  rates.     It  is  to  be   observed  also  that  in 
terms  this  power  is  given  only  to  the   purchaser  him- 
self, which    would    ordinarily  sufhce    to    remedy    the 
mischief   in    contemplation.       The  language    of   the 
exception,  too,  in  section  seven  shows,  that  what  waa 
aimed  at  by  section  five,  Avas  not   the    destruction   of 
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tenure,    but    the    increase    of    rent,    under    certain        1^64. 
specified  and  equitable  limitations.  Eaxee 

The    conclusion  at    which  their    Lordships    have  ^™^'«^^yeb 
arrived  as  to  the  construction  of  the  section  is  this —  Mahakajah 

,,  ,  ,  .  -  SUTTEES- 

tnat  a  power  was  given  by  it  to  the  purchaser  at  a  chuxder  Kot^ 
Government  sale  for  arrears  to  avoid  the  subsisting 
engagements  as  to  rent,  and  to  increase  the  rent  to 
that  amount  at  which,  according  to  the  established 
usages  and  rates  of  the  Pergunnak^  or  District,  it 
would  have  stood  had  the  cancelled  engagement  so 
avoided  never  existed.  This  gives  it  a  just  and  rea- 
sonable operation,  and  virtualh^  it  would  have  had 
none,  when  the  existing  rent  was  already  according 
to  the  usages  and  rate  of  the  Pergunnah. 

This  conclusion  is  of  great  importance  in  the  de- 
termination of  the  remaining  questions.  The  sale  to 
Muddoo  Soodun  Snndial,  according  to  the  Eespon- 
dent's  own  case,  took  place  some  time  before  1823, 
and  he  found  those  under  whom  the  Appellant  claims 
lioldiog  the  land  at  an  old  rent  of  Rs.  Gl.  la.  12p.  ;. 
he  did  not  attempt  to  disturb  the  occupation  or  in- 
crease this  rent,  but  received  it  during  all  the  time 
he  remained  owner.  He  sold  by  private  contract  to 
Mr.  Harris,  from  whom  it  passed  to  his  widow,  Mrs. 
Harris,  and  from  her  again  by  private  contract  to 
the  Respondent's  father,  Maharajah  SreeUi  Chunder 
Ro}/,  as  has  been  already  stated.  During  all  this 
time  (and  for  a  considerable  period  before,  so  far  as 
appears  indeed  from  the  very  creation  of  the  tenure 
— more  than  sixty  years  ago),  the  same  rent  has 
always  been  paid  ;  and  there  is  no  evidence  that 
when  first  imposed — nay,  even  when  the  purchase 
was  made,  it  was  not  a  perfectly  adequate  rent  for  the 
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^^^^^  property.     Great  changes  in  the  value  of    property 

Easee  have  now  arisen,  and  the  Eespondent  demands  by  his 

'  I,.  plaint  an  annual  rent  of  Es.   1,470,  or  nearly  twenty- 

^8uT^^\^^^  three  times  the  amount  of  the  original  rent,  according, 

cHUNDiK  KoY,  as  he  states    it,    to  the  actual    rate    current    in  the 

ijAHADuO.H. 

Village. 

If  the  section  in  question  did  not  authorize  the 
purchaser  to  disturb  the  possession,  and  left  him  au 
option  to  coutirm  the  existing  rate  of  rent,  there 
seems  to  be  the  strongest  evidence  that  he  exercised 
that  option  in  favour  of  the  Talookdar ;  and  even  if 
the  same  rights  passed  from  him  unimpaired  to  Mr. 
Harris^  and  in  succession  to  those  who  claim  under 
him,  the  evidence  is  equally  strong — nay,  as  regards 
Mr.  Uarris  personally,  it  is  stronger.  It  is,  there- 
fore, unnecessary  to  decide  whether  the  section  is  to 
be  constructed  as  giving  a  power  only  to  the  purchaser, 
or  to  him  and  his  heirs,  or  a  power  attached  to  the 
Tiemindary^  which  passed  to  subsequent  purchasers. 
Their  Lordships,  moreover,  observe  that  the  power 
given  is  to  collect  what  the  former  proprietor  would 
have  been  entitled  to  demand,  if  the  cancelled  engage- 
ment had  never  been  made ;  words  which  seem  to 
point  to  something  to  be  done  on  the  change  of  owner- 
ship, not  to  something  to  be  done  after  any  indefiuito 
lapse  of  time ;  and,  as  before  remarked,  in  terms  the 
power  is  given  only  to  the  purchaser  himself,  as  to 
whom  reasons  might  apply  which  would  not  extend 
to  subsequent  purchasers  from  him.  Their  Lordships, 
however,  pronounce  no  opinion  on  this  question,  it 
not  being  necessary  to  decide  it.  They  say  no  more 
than  that  a  construction  which  would  render  the  title 
to  properly    unnecessarily    uiicertaiu.   ought    not,  in 
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their  judgment,   to   be   given   to  a  power  of   this  de-        iS64. 
seription.  Eanek 

On  examining  the  Regulations  their  Lordships  are  '-'^'^^^^'o^oyek 
satisfied  that  the  Respondent's  case  can  rest  only  on  Maharajah 
the  powers  given  by  the  section  m  question  ;  anc.  chunder  kot, 
they  are   of  opinion   that    those    powers,     assuming  ^  *^"^' 

them  to  be  in  force,  will  not  support  the  present 
action.  They  are  glad  to  find  that  it  is  not  their 
duty  to  support  a  claim  which  appears  to  them  to  be 
unjust.  During  the  long  period  for  which  this  pro- 
perty has  been  held  at  a  small  unvarying  rent,  it  has 
been  bought  aud  sold,  and  changes  and  improve- 
ments have  been  made,  no  doubt  at  a  considerable 
expense,  and  upon  the  faith  of  the  rent  to  the 
Zemindar  continuing  unchanged  :  he  has  purchased 
while  that  state  of  things  existed,  and  it  must  be  pre- 
sumed for  a  price  calculated  accordingly  ;  and  it  is 
manifestly  unjust  that  he  should  be  allowed  to  dis- 
turb it. 

It  will  have  been  observed  that  their  Lordships 
have  arrived  at  their  conclusion  without  considering 
either  the  parol  evidence  of  the  Appellant,  or  a  con- 
firmatory Pottah  produced  by  her  as  having  been 
granted  by  Muddoo  Soodun  Scmdlal,  which,  if 
received  by  the  Courts  below,  would  have  con- 
cluded the  case  in  her  favour.  Both  these  Courts, 
however,  treated  the  whole  of  the  parol  evidence  as 
unworthy  of  credit,  and  the  Pottah  as  a  forged  in- 
strument ;  and  their  Lordships  regret  that  on  the 
fullest  consideration  they  are  not  prepared  to  differ 
from  them  in  these  conclusions.  When  false  wit- 
nesses or  forged  documents  are  produced  in  support 
of  a  case,   the  fact  naturally  creates  suspicion  as  to 
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ise-i.       flic  case   itself  ;   and   if  tlie   evidence  on    which  their 

E.AXEB      Lordships  act   depended   in  any   degree  for   its  credi- 

ScRxoMoYZE  \^[\[^y  oj.  weight  on  such  witnesses,  or  document,  they 

Maharajah  would  have  paused   as  to  their   conclusion.     The  fact 

SCTTEES- 

CHc.vDER  KoY  IS  not  so,  however,  in  the  present  case  ;  their  Lord- 
AHADooH.,  siiips  believe  they  have  to  deal  Avith  a  just  case 
foolishly  and  wickedly  atteinpted  to  be  supported 
by  false  evidence.  This  misconduct  must  not 
mislead  them  in  the  advice  they  will  have  to  tender 
to  Her  Majest3^  which  will  be  that  the  appeal  be 
sustained,  the  decrees  complained  of  reversed,  the 
plaint  in  the  suit  dismissed,  and  any  costs  which  may 
have  been  paid  by  the  Appellant  in  the  Courts  below 
re-funded,  but  that  no  costs  of  the  appeal,  or  of  any 
of  the  proceedings  below,  be  allowed  to  the  Appel- 
lant. 
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SeVVATJ    Yt.TAYA    RAGTTrXAItHA  )     .  „ 

Yaloji  Krlstnan  Gopalar  -        (  M''^^^««^ 

AXD 

Chinna  Xayana  Chetti      -     -     -     ResjwndcnL* 

On  appeal  from  the  S wider  Dewanny  Adaivlut  at 
JIudras. 


suit    was   broiif^lit  in    the   subordinate   Court  I'-^ti  &  isth 

Dec.  18G4. 


This 

of    GGinhacomim    by    the   Appellant,    the    Zemiiidat 

of  31aduhcr,  against  the  Eespondent  and  others,  to  ^^^,^^,*^J',  ^* 

real  estate  in 

*  Present :    Members  of   the   Judicial  Committee,— The  Eight  the  possession 

.  ^        of  fi.  and  of  his 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  the  Lord  predecessors. 

Justice  Tiu-ner,  and  the  Master  of  the  EoUs  (the  Eight  Hon.  Sir  ^^^se  title 
T-  ,      -r,       .„   .  had  been  un- 

John  Eomilly).  challenged  for 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Right  ±"orty-ibur 
Hon.  Sir  James  W.  Colvile.  JroindThar 

the  estate  was 
mortgaged 
only  by  ^4.'s  ancestors,  and  that  B.  and  those  claiming  under  him  -were 
only  usut'ructory  mortgagees  in  possession.  Held,  that  the  on?*.?  j>ro- 
haiidi  was  on  ^.,  who  could  not  succeed  by  the  strength  of  his  o^vii 
title,  and  not  by  reason  of  the  weakness  of  B.'s  title. 

If  a  party  i>ut  in  evidence  in  support  of  his  title,  documents  proved  to 
be  forged,  but  the  other  evidence  adduced  by  hira  is  not  impeached, 
the  Court,  in  rejecting  the  forged  documents,  will  take  the  unimpeached 
evidence  into  consideration,  and  if  satisfied,  adjudicate  thereon. 

Act  No.  XVI.  of  1853,  c.  4.  enacts,  that  no  special  appeal  shall  lie, 
nor  shall  any  decision  be  ro'vCrsed,  altered,  or  remanded  by  any  of 
the  Siiddcr  Coiu'ts  upon  the  ground  that  the  decision  of  any  question  of 
fact  is  contrary  to,  or  not  warranted  by,  evidence  taken,  or  any  proba- 
bility deduced  from  the  record.  Held,  that  such  enactment  was  to  be 
carried  to  its  full  legitimate  extent,  except  where  the  decree  of  the 
inferior  Coui  t  Is  founded  on  an  infereuco  of  law,  when  a  special  appeal 
lies  to  the  .'inddrr  J)eivn:iii)/  Adaivhd. 


102 


CASES    IN    THF     PRTVT    rOUNCTT, 


1864. 
Sevvaji 

VlJAYA 
RAGHUXAnHA 

Valoj  1 
Kristxan 

Gol'ALAR 

V. 

Chinxa 
Nayaxa 
Chexti. 


recover  the  village  of  UJ.cajam.arttandaj^m'am,  which 
had  been  in  the  uninterrupted  possession  of  the 
Eespondent  and  those  under  whom  he  claimed  for 
upwards  of  forty-four  years  before  the  institution  of 
the  suit. 

The  case  of  the  Appellant  was,  that  one  Tayilaya  his 
grandmother,  in  the  year  1805,  mortgaged  the  village 
and  the  title  deeds  to  one  Palaniijappa  Chetti  for  300 
pons,  under  a  mortgage  Bond,  and  put  him  in  pos- 
session, stipulating  that  he  should  enjoy  the  same  in 
lieu  of  interest,  and  restore  the  village  on  repayment 
of  the  mortgage  money.  The  Respondent,  on  the  other 
hand,  relied  on  his  length  of  possession,  contending 
that  Palaniijappa  Chetti,  through  whom  he  claimed, 
bacame  the  absolute  owner  of  the  village  under  a  Bill 
of  sale,  dated  the  loth  of  Maij,  1805,  executed  by 
Valoji  Maikken  Gopatar,  the  Appellant's  grandfather, 
in  consideration  of  the  sum  of  250  pons,  and  he  sub- 
mitted, that  the  burthen  of  proof  was  on  the  Appel- 
lant to  prove  the  allegation  that  the  village  was,  as 
he  alleged,  mortgaged  and  not  sold. 

The  plaint  was  filed  in  September,  1840,  against 
Parvatlachi,  the  widow  of  Falanitjappa  Chetti,  Selva- 
nayaka  Tevan,  his  heir.  Setvanayaka  Chetti,  Sabha 
Chetti,  and  Vaiditincjar  Chetti,  the  sons  of  one  Gopala 
Chetti,  and  the  Eespondent,  Chinna  Nayana  Chetti. 
The  plaint  alleged  that  Tayilaya,  through  whom 
the  Plaintiff  traced  his  title,  had,  in  the  year  1805, 


Thus  when  the  Judge  of  the  inferior  Court  stateil  that  the  inclination 
of  his  opinion  was,  that  there  had  been  a  sale,  but  that  the  Defendant 
couldnot  rely  ui)onthatdofence,  because  he  had  attempted  to  strengthen 
his  case  by  a  forged  Bill  of  sale,  and  that  the  estate,  if  not  sold,  must 
have  been  mortgaged,  as  insisted  by  thePlaintiflF,  and  thereupon  decided 
without  further  proof  that  the  estate  was  mortgaged;  such  judgment  was 
held  not  to  be  a  huding  of  fact,  but  an  inference  of  law,  and  analogous 
to  a  misdirection  of  a  Judge  to  a  jury,  and,  in  such  circiunstances,  a 
special  appeal  to  the  Svlder  Deicanny  Adanlid  lies  from  such  decree. 
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mortgaged  the  estate  to  Palanlijapjja  Chetti^  and  that        ^^^*- 
the  alleged  Bill  of  sale  in  that  year  by  the  Appellant's      Sev\^\.ji 
grandfather,   Vuloji  Maikkcn    Goimlai\  was  a  forgery,  iughunadha 
as  he  had  died  in  1799,  before  the  date  of  the  alleged     kki\txan 
Bill  of  sale,  and  prayed  for  the   delivery  back  of  the 
village  on  repayment  of  the  mortgage  money. 

The  Eespondent  alone  appeared  and,  by  his  answer, 
relied  on  the  fact  that  the  estate  in  question  had  not 
been  in  the  possession  of  the  Appellant  or  his  ancestors 
for  the  last  forty-four  years,  but  had  been  in  the  pos- 
session during  that  time,  with  the  mirassi  and  other 
rights,  of  the  first  Defendant's  husband,  and  then  of 
the  third  Defendant's  father,  afterwards  of  the  third 
Defendant,  and  the  Eespondent  successively  ;  that  the 
Appellant's  grandfather,  Valoji  Maikken  Gopalar^  had 
sold  the  village  to  Palaniyappa  Chetti^  by  a  Bill  of  sale 
dated  the  17th  of  May^  1805,  for  250  pons,  and  that 
the  village  had  been  registered  in  Fusli  1215  (1805), 
in  his  name,  as  the  sole  proprietor  ;  that  as  the  second 
Defendant  was  a  minor,  his  mother  and  guardian, 
Parvatattu  Achi,  sold  the  village  to  the  third  De- 
fendant's father,  Gopala  Chetti,  on  the  18th  of 
February,  J  813,  for  250  pons,  put  him  in  posses- 
sion thereof,  and  got  it  registered  in  his  name  as  the 
sole  proprietor  ;  that  Gopala  Chetti,  on  the  16th  of 
July,  1837,  sold  it  to  his  son,  the  third  Defendant, 
who  continued  in  possession  for  a  great  number  of 
years,  having  improved  it  at  a  great  outlay  ;  that  the 
estate,  having  been  for  a  long  time  in  Defendant's  pos- 
session by  virtue  of  a  mortgage  lien  derived  from  the 
third  Defendant,  was  afterwards  sold  to  him  on  the 
13th  of  July,  1845,  for  Rs.  12,250,  under  a  registered 
Bill  of  sale,  and  that  the  Eespondent  had  further  re- 
paired and  improved  it  at  a  large   outlay.     It  was 
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further  insisted,  that  the  suit  was  barred  by  cl.  4,  sec= 
18,  3Iad.  Reg.  II.  of  1802  ;  and  that  that  Plaintifi's 
allegation  that  his  grandfather  died  in  1799  was 
not  true,  and  that  he  was  alive  in  the  year  1805. 

The  cause  being  at  issue  the  Appellant  examined 
witnesses  to  prove  the  alleged  mortgage  by  Tuyilaya  to 
Palaniyappa  Chetti^  and  of  the  demands  and  promises 
at  different  times  to  restore  the  village.  The  Respon- 
dent put  in  evidence,  among  other  documents,  the 
alleged  Bill  of  sale  by  Valoji  Maikken  Gopalar  to 
Palaniyappa  Chetti.,  of  the  estate  in  question,  dated 
the  loth  of  May.,  1805,  and  the  receipt  of  the  same 
date.  As  the  witnesses  to  this  instrument  were  dead, 
three  witnesses  were  examined  to  prove  some  of  the 
attesting  witnesses'  handwriting.  These  instruments 
were  challenged  by  the  Appellant  as  forgeries. 

The  acting  Judge  of  the  subordinate  Court  of 
Comhaconum  (Mr,  G.  M.  Sivinton),  by  his  decree, 
dated  the  17th  of  November,  1851,  declared  that  the 
estate  was  only  mortgaged,and  ordered  the  Respondent 
to  relinguish  the  village  to  the  Appellant  on  receipt 
of  300  po7is,  and  to  pay  the  Appellant's  costs. 

The  Respondent  appealed  from  his  decision  to  the 
Civil  Court  of  Cojnbaconnm,  and  among  his  grounds 
of  appeal,  again  relied  on  the  Bill  of  sale  in  1805. 

On  the  26th  of  October,  1854,  Mr.  Scott,  the  Judge 
of  the  Civil  Court,  gave  judgment  on  the  appeal  as 
follows.  "  I  agree  with  the  acting  subordinate  Judge 
in  thinking  that  the  Plaintiff's  grandfather,  Valoji 
Maikken  Gopalar  died  before  the  date  of  the  ex- 
hibits 3  and  4  (the  Bill  of  sale  and  receipt  of 
the  15th  of  May,  1805),  and  consequently  that  these 
documents  must  be  considered  as  fabrications,  the 
assumption   now   advanced   by    the    Appellant,    that 
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they   were  in  reality  executed  by     ValojPs  younger        18^4. 

brother,  but  were  drawn  up  in  the  name  of  the  elder,      Sewaji 

because  the    7nirass  was  still  registered  in  his  name,  raghdjtadha 

Valoji 
Kristnan 

GoPALAR 


being  without  any  proof  whatever.     The  Appellant 
has,   therefore,   failed    to  show   that  the   village  was 
sold  to  Palaniyappa    Chetti^  and  if  it  was  not  sold,  it 
must   have  been    mortgaged,  as    contended  by    the 
Plaintiff,   and  I  must,  therefore,    affirm  that  part  of 
the  decree  of  the  lower  Court  which  decides  that  the 
village  was  mortgaged.     At  the  same  time,   judging 
from  the  various  documents  obtained  by  the  Appellant 
from  the  Collector's  Office,   I  am   inclined  to   think 
that  the  village  was  sold,  and  that  the  Bill  of  sale  has 
been  lost,  and  I  am  of  opinion,  that  the  Appellant  has 
broken  down  his  own  case  by  making  it  rest  on   title 
deeds  that  are  evidently  fabrication ;  he  has  restored 
to  forgery  to  establish  his  claims,  and  he  must  take 
the  consequences  of  his  own  act.     The   Court  is  not 
at  liberty  to  assume  for  him  a  position  which  he  has 
himself  rejected.     Although,   therefore,  I   affirm  that 
part  of  the  subordinate  Judge's  decree,  I   cannot  con- 
cur with    him    in  thinking  that  either  justice  or  the 
practice    of  the    Courts  requires    that    a  village,    so 
greatly    improved  as  to    be  worth    upwards  of.   Rs. 
12,000,  should  be  delivered  up  to  the  mortgagor  for 
less  than   a  twentieth  part  of  the  sum.     The  mort- 
gagee is  entitled  to  be  remunerated   for  the  improve- 
ments he  has  made,  but  for  the  purpose  of  ascertain- 
ing what  they  are,  and  in   order  that  a  fresh  decree 
may  be  passed  on  that  pqiut  only,  I  remand   the  suit 
to    the   Court  of  original  jurisdiction.     The  parties 
will  pay  their  own  costs  of  appeal." 

The  Eespondent   presented  a  special  appeal  to  the 
Sudder    Court  against  the  above  decree  of  the  Civil 


Chinna 
Nayana 
Che  ill. 


156 


CASKS     iK     THh      VRIVY     COUNCIL 


1864. 
Sevyaji 

"VlJAY/v 

Raghcsadha 

Valoji 

Kristxax 

GOPALAR 
V. 

Chinxa 
Nayana 

Chetti. 


Court,  but  it  "was  dismissed  on  the  ground  that  the 
Court  could  not  admit  a  special  appeal,  while  the 
suit  was  remanded. 

The  suit  being  remanded  to  the  subordinate  Court, 
for  the  purpose  of  taking  evidence  in  regard  to  the 
improvements  by  the  mortgagee  and  those  claiming 
under  him,  witnesses  were  called  for  that  purpose  by 
the  Eespondent. 

The  subordinate  Judge  (Mr.  Innes),  by  his  revised 
decree,  decided  that  the  decree  originally  passed 
should  stand  without  alteration. 

The  respondent  appealed  from  this  revised  decree 
to  the  Civil  Court,  but  the  Civil  Court  dismissed  such 
appeal. 

"Whereupon  the  Respondent  presented  a  petition 
of  special  appeal  to  the  Sucldcr  Court  for  the  follow- 
ing reasons ;  that  the  decree  in  the  appeal  which 
dealt  with  the  title  to  the  property,  was  erroneous. 
That  the  Civil  Judge  would  evidently  have  found  in 
Petitioner's  favour,  only  for  the  Bill  of  sale  and 
receipt.  That  no  attempt  had  been  made  to  show 
that  these  documents,  if  forgeries,  were  fabricated 
by  him,  and  he  submitted  that  his  title,  which 
was  admitted  b)-  the  Civil  Judge  to  be  sufficiently 
proved  from  other  sources,  could  not  be  vitiated  by 
the  mere  fact  that  two  fabricated  documents  were 
handed  over  to  him  when  he  purchased  the  pro- 
perty. That  the  Plaintiff  in  ejectment  must  re- 
cover upon  the  strength  of  his  own  title,  and  that 
this  had  been  found  against- him  by  the  Civil  Judge. 
That  the  Plaintiff's  claim  was  barred  by  the  Regula- 
tion of  Limitations.  That  the  decree  of  the  Civil 
Judge  was  also  erroneous,  since  the  evidence  proved 
that  considerable  suras  had  been  laid  out  in  improve- 
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ments,  and  that  more  variance,  or  vagueness,  as  to  the        ^^'^■*- 
precise  amount,  did  not  justify  him  in  utterly  rejecting     Sewa.ti 
*he  claim.  '  R^IlJilnH^ 

On    the   6th    of    Sqjlcmher,    \^b^,    an    Order    was      Valoji 
made    by    the   Siidder    Court,  admitting    the    special     Ctopalar 
appeal.  e^*;;,^.^ 

After  hearing  the  appeal,  on  the  5th  of  March,  ^^^yaxa 
}8y9,  the  Judges  of  the  Sudder  Court  (consisting  of 
Messrs.  Hooper,  Strange,  and  Fhilips)  reversed  the 
decrees  of  the  Court  below  and  dismissed  the  suit. 
The  material  part  of  the  decree  was  in  these  terms  : 
— "  In  a  case  like  the  present,  where  there  has  been 
lengthened  occupancy,  with  repeated  transfer  from 
one  party  to  another,  it  was  imperative  on  the  ■ 
Plaintiff  to  show  that,  during  this  long  interval,  his 
alleged  rights  had  been  acknowledged  ;  but  it  is 
plain  from  the  decree  of  the  Civil  Judge,  that 
he  has  not  accepted  whatever  evidence  the  Plain- 
tiff may  have  adduced  in  proof  of  such  recogni- 
tion of  title  in  him.  The  Civil  Judge^  in  concurring 
with  the  Subordinate  Judge  that  the  Defendant's^ 
exhibits,  J^os.  3  and  4  are  forgeries,  observes,  that 
as  the  Defendant  has  failed  to  show  that  the  laud 
was  sold  to  Palanii/appa  Chettiy  it  followed  that  he 
must  have  received  it  on  mortgage.  The  Sudder 
Admvlut  cannot  concur  in  such  a  conclusion.  Indeed, 
in  the  next  succeeding  paragraph  the  Civil  Judge 
himself  demonstrates  it  to  be  untenable.  He  there 
records  his  opinion,  based  upon  vai'ious  documents 
obtained  by  the  Defendant  from  the  Collector's  office, 
that  the  land  actually  was  sold,  that  the  Bill  of  sale 
has  been  lost,  and  that  the  Defendant  has  propped 
up  his  case  with  fabricated  documents.  The  Civil 
Judge  has  thought   that   such  resort  on  his  part  pre- 
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chicles  him  from  giving  a  decree  in  his  favour.     It  is 
apparent   to    the    Sudder    Court   that,    owing    to    a 
presumed   legal  bar,   the   Civil  Judge   has  given    a 
decision  on  a  point  of  fact  against  his  own  conviction. 
The  Sudder   Adawlut  are,   therefore,   of  opinion  that 
there    is  no   such  bar  in    the    case.     The    laud    has 
passed  from  hand  to  hand  ;  and  it  is  hard  to  fix  the 
presumed  forgeries    upon    the   Defendant.     lie   may 
very  well  have  derived  the  documents  as  the  muni- 
ments of  title  from   the  hist  vendor.     Nor,  in  a  case 
like  the  present,   should  the   Plaintiff  gain  his  cause 
upon  the  weakness  of  the  evidence  on  the  other  side. 
But,   as  above  observed,   the  Judge  has  found  docu- 
mentary   evidence    derived    out    of    the    Collector's 
records,  establishing,  in  his  opinion,  the  fact  of  the 
disputed  sale  ;  and  it  is  clear  to  the  Sudde?-  Adaivlut 
that  the  Defendant  is  entitled  to  the  benefit  of  this 
opinion." 

From  this  decree  the  present  appeal  was  brought. 

The    Attorney- General    (Sir    R.     Palmer)    and 
Mr.  W.  W.  Mackeson^  for  the  Appellant. 

First.  A  special  appeal  ought  not  to  have  been 
admitted  by  the  Sudder  Court,  as  none  of  the 
grounds  allowed  by  Act,  Ko.  XYI.  of  1853,  with 
respect  to  special  appeals,  existed.  It  was  not  com- 
petent for  that  Court  to  reverse,  or  alter,  the  decree 
of  the  Civil  Court,  on  any  question  of  fact,  upon  the 
assumption  that  such  decisions  were  contrary  to  ornot 
warranted  by  the  evidence  taken  in  the  suit,  or  upon 
any  probabilities  suggested  by  the  Sudder  Court. 

Secondly,  upon  the  merits,  we  submit  the  decree 
was  erroneous.  The  estate  was  mortgaged  by  the 
Appellant's  grandmother  to  Palcmiyappa  Chetti  in  the 
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year  1805,  aud  could  uot^have  been  lawfully  sold  by  |^^^ 
her.  The  right  _of  redemption  was  kept  alive  by  Sevyaji 
demands  upon  and  admissions  made  by  the  mortgagee,  eaghunadha 
or  those  claiming  under  him  ever  since.  The  Bill  of 
sale  and  the  receipt  of  the  15th  of  May,  1805,  were 
satisfactorily  proved  to  be  forgeries,  and  there  is  no 
other  evidence  from  which  any  valid  sale  could  be 
established  or  even  presumed. 

Sir    Hugh     Cairns,     Q.  C,    and    Mr.    Pontifex, 
appeared  for'the  Eespondeut. 

Their  Lordships,  however,  without  calling  upon 
them,  delivered  judgment  by 

The  Master  of  the  Eolls. 

Their  Lordships  are  of  opinion  that  the  decree  of 
the  Sadder  Deivanny  Adawlut  must  be  affirmed. 

Two  questions  are  raised  in  this  appeal ;  first, 
whether  the  Sudder  Deivanny  Adawlut  had  power 
under  the  Act,  Xo.  XYI.  of  1853,  to  permit  a  special 
appeal  in  this  case;  and  secondly,Wliether  on  the  merits, 
the  decision  of  the  inferior  Court  was  correct.  On  both 
these  points  their  Lordships  concur  with  the  Sudder 
Deivanny  Adawlut  ;  but  in  order  to  explain  the  view 
they  take  of  the  application  of  the  Act,  ISTo.  XYI. 
of  1853  to  this  case,  it  will  be  convenient  to  refer  to 
the  facts  of  this  appeal,  and  in  doing  so  to  consider 
the  merits  of  the  case. 

It  is  a  suit  instituted  by  the  Appellant  in  Sep- 
tember, 1849,  to  recover  possession  of  a  village 
which  has  been  held  without  disturbance  since  the 
year  1805.  The  Appellant  alleges,  that  in  the 
month  of  May  in  that  year  Tayilaya,  the  widow  of 
the  former  owner,   Valoji  Gopalar,  who  had  no  power 
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l^G4.         (q  ^^^w^  made  a    mortgage  of  this  village   for  Wi)  jfons 

Sevv.^ji      to  P<danijjappa  Chetti^  and   put   him   into   possession 
siAGHiNADHA    ^"^    ^11   agreement   that   the   usufruct   of    the    village 

lvR^s'S-\x     ''^^C)^'!^^  be     set  oft  as   against    the     interest  on     the 

Gopalar      mortijaire. 
€hixxa  To  succeed  in  such   a   case   as   this,    it   is  obvious 

CHEifi^      ^^^^^  ^^^  burthen  of  proof  lies  on  the  Appellant. 

A  Plaintiff  who  alleges;  that  his  ancestor,  forty- 
four  years  ago,  made  a  mortgage  "to  the  ancestor  of 
the  present  possessor  of  a  propert}^,  'and  by  virtue 
thereof  seeks  to  dispossess  the  present  possessor, 
must  prove  his  case  clearly  and  iudefeasibly.  He 
must  succeed  by  the  strength  of  his  own  title,  and 
not  by  reason  of  the  weakness  of  his  opponent's.  It 
would  be  contrary  to  all  princii)les  of  law  and  justice, 
that  upon  such  an  allegation,  a  Plaintiff  should  be 
able  to  require  the  present  possessor  to  prove  his 
title,  and  if  he  failed  in  doing  so  to  dispossess  him  of 
the  land  in  question. 

The  first  material  thing,  therefore,  is  to  examine 
how  far  the  Plaintiff's  evidence^  establishes  the  fact 
of  the  mortgage.  The  original  mortgage  is  not  pro- 
duced ;  no  copy  of  it  is  produced  ;  it  never  was  regis- 
tered. The  whole  of  the  evidence  respecting]  it  is 
that  of  three  ^^•itnesses,  Ananda  Pillai,  76  years, 
Tambi  Servagaram^  sixty-eight  or  sixty-nine  years, 
and  Vcnkaiasesha  Ayijar,  seventy  j-ears,  who  all  swear 
that  a  mortgage  of  the  village  in  question,  |  for  300 
pons^  was  executed  by  Tayilaija^  in  her  house,  at 
10  or  11  o'clock  in  the  morning,  and  that  she  received 
the  oOO  j>;o?w  in  Tanjore  fanams. 

Notwithstanding  the  minute  accuracy  of  these  wit- 
nesses' re(,'ollectiou,  their  Lordships  arc  of  opinion, 
that  it   would  be    too    dangerous   to    act    upon    this 
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There  is  also  evidence   of  some  applications  by  the    kristnait 

GOPALAB 


Plaintii?,  and  by  the  preceding  alleged   owners  of  the 
equity  of  redemption,    to  redeem  the  mortgage.     But 
with  this  exception,    the  Plaintiff's  case    is  in     fact 
•wholly  unsupported  by  any  (>ther  evidence  adduced 
by  him.     The  Court  of    original    jurisdiction    seems 
indeed  principally  to  have  relied  on   the  Defendant's 
evidence  for  the  support  of  the   Plaintiff's    case.     It 
may  undoubtedly  sometimes  happen  that  the  evidence 
adduced  by  the  Defendant,   instead  of  supporting  his 
case,  may  establish  that  of  his  adversary.     It  remains 
to    be   examined  whether    that  is  so  in   the  present 
instance.  .  The  Defendant  alleges  that  Valoji  Gopalur 
sold  the  village  to  Falaniijuppa  Chetti,  through  whom 
the  Defendant  claims.      He  puts  in  evidence  a  Bill  of 
sale  purporting  to  be  executed  by   Valoji  Gopalur  and 
supports  it    by  many  witnesses.     This  document  is 
clearly  shown  to   have  been   a  forgery,   and   it  is  not 
only  sufficient  to  destroy  this  supposed  Bill  of  sale,  but 
to   throw  discredit  on  the  oral   testimony  w^hich  the 
Defendant    adduces.     But    their    Lordships    are    of 
opinion  that  it  goes  no  farther,   and  that  it  does  not 
follow,  because  the  Bill  of  sale  adduced  by  the  Defen- 
dants is  forged,    that  the  evidence  adduced  by  the 
Plaintiff    must    be    correct.     It    might  be    possibly 
an    advantageous  rule    if,    as    Mr.    Scott    expresses 
in    his    judgment,    that    where    a    party    ''has    re- 
sorted to    forgery  to    establish  his    claim,   he    must 
take  the   consequences  of  his    own    act,  and  that  the 
Court  is   not  at  liberty  to  assume  for  him  a  position 
which  he  has  himself  rejected  "  («). 

(«)  Ante  p.  155. 
VOL.  X.  TT 
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But  their  Lordships  are  iiDable  to  arrive  at  that 
conclusion,  and  are  apprehensive  that  if  such  was 
the  practice  adopted,  some  cases  might  occur  in 
which  the  Court  could  not  determine  the  point  in 
issue  in  favour  of  either  party.  We  think  also,  that 
in  this  case,  even  if  this  rule  were  adopted,  it  is 
pushed  too  far,  as,  though  the  Bill  of  sale  is  found  to 
have  been  forged,  the  knowledge  of  the  forgery  is  not 
brought  home  t-o  the  Defendant.  We  find  also  in 
a  recent  case,  Ranee  Surnomo?jee  v.  Maharajah 
Sutteeschunder  Hoy  (a),  this  Committee  gave  effect  to 
the  Defendant's  title,  although  a  document  by  which 
she  sought  to  strengthen  it  was  found  to  be  a  forgery. 

The  evidence  which  is  not  susceptible  of  being 
forged  is  pri?na  facie  strongly  in  favour  of  the 
Defendant. 

Possession  of  the  village,  by  persons  through  whom 
the  Defendant  claims,  is  proved  by  accounts  regis- 
terred  in  the  years  1805,  1806,1807,  1829,  3839, 
1814.  An  ar^ee  of  23rd  of  March,  1816,  addressed 
by  the  Tashildar  of  Mannar gucli  to  the  Collector  of 
Tanjore^  and  the  answer  of  the  Collector  of  the  2nd 
of  April  following,  speaks  distinctly  of  the  village 
having  been  sold  to  Gopalar  Chetti  in  1804,  a  year 
previous  to  the  period  alleged  by  the  Plaintiff  as  the 
date  of  the  mortgage  by  the  Tayilafja, 

We  think  the  preponderance  of  evidence  is  in 
favour  of  the  Defendant,  even  if  the  burthen  of  proof 
lav  on  him.  However  much  the  want  of  trust- 
worthiness in  the  evidence  of  cases  from  India  is  to 
be  regretted,  we  cannot  bj'  reason  of  the  proof  that  a 
document  adduced  by  one  party  is  forged,  transfer  the 
property   in    which  he  and  those  through  whom  he 


[a)  Ante  p.  124. 
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claims  have  been  in  possession  at  the  date  of  the  suit        1864.^ 
for  fort5^-four  years,  to  auother.  who  has  not,  in  the      Sevvaji 
opinion  of  their  Lordships,  established  any  right  to  it    raghuxadha 
himself.     If,  therefore,  the  case  had  come  before  their    -n-T,;^^,'.^/,^,. 
Lordships,  unf.-^ttered   by  any  question  on  the  Act, 
!N"o.  XYL  of  !  853, they  would  have  had  no  hesitation, 
in  concurring  with  the   S adder  Detvanny  Admvlut,  in 
holding   that   the  Plaintiff  had   not   established  his 
case,  and  that  his  plaint  ought  to  be  dismissed. 

The  remaining  point  on  which  the  Appellant 
mainly  relies  is,  however,  one  of  great  importance  ; 
and,  if  determined  in  his  favour,  supersedes  the 
question  of  merits. 

The  point  is  that  by  reason  of  the  proviso  in  the 
4th  paragraph  of  the  4th  clause  of  the  Act,  Xo.  XVL. 
of  1853,  the  Suddcr  Dewanny  AdawhU  had  no  power 
to  admit  the  special  appeal.  The  words  of  the  clause 
are  these  :  "  Provided  always,  that  no  such  special 
appeal  shall  lie,  nor  shall  any  such  decision  be  re- 
versed, altered,  or  remanded  by  any  of  the  said 
Siidder  Courts,  upon  the  ground  that  the  decision  of 
any  question  of  fact  is  contrary  to  or  not  warranted 
by  the  evidence  duly  taken  in  the  cause,  or  any  pro- 
bability deduced  from  the  record." 

Their  Lordships  think  it  of  great  importance  that 
this  provision  should  be  carried  to  its  full  legitimate 
extent,  and  that  no  appeal  should  be  allowed  on 
account  of  difierence  of  opinion  as  to  the  value  of 
evidence.  But  their  Lordships  concur  with  the 
Sudder  Dewannij  Adawlut  that  this  is  not  the 
present  case.  Mr.  Scott,  whose  judgment  is  appealed 
from  to  the  Sudder  Court,  does  not  find,  as  a  fact,  that 
the  Plaintiff  had  proved  the  mortgage  he  alleged.  On 
the  contrary,  he  states   the  inclination  of  his  opinion. 
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to  be,  that  the  evidGnce  proved  a  sale,  but  that 
the  Defendant  was  not  at  liberty  to  rely  on  that 
evidence  by  reason  of  his  having  adduced  and  relied 
on  a  forged  Bill  of  sale.  What  Mr.  Scoii  does 
find  is  a  conclusion  of  law.  His  words  are  these  : 
"  The  Appellant  has  failed  to  show  that  the  village 
was  sold  to  Pcdanif/dppa  Chetii,  and  if  it  was  not 
sold,  it  must  have  been  mortgaged,  as  contended 
by  the  Plaintiff,  and  I  must,  therefore,  affirm  that 
part  of  the  decree  of  the  lower  Court  which  decides 
that  the  village  was  mortgaged"  («). 

The  Sudiler  Deivanny  Adawlut  considered  thiy  not 
to  be  a  finding  of  fact,  but  an  inference  of  law,  and 
accordingly  allowed  a  special  appeal.  Their  Lordships 
concur  in  this  view.  By  way  of  testing  the  accuracy 
of  it,  it  may  be  supposed  that  the  case  had  been  tried 
before  a  jui'y  in  this  country,  and  that  the  Judge  had 
directed  the  jury  in  the  words  of  the  Civil  Judge 
which  I  have  just  read,  namely  :  "  The  Appellant  has 
failed  to  show^  that  the  village  was  sold  to  Palani- 
yappa  Chetti^  and  if  it  was  not,  sold  it  must  have 
been  mortj^aged,  as  contended  by  the  Plaintiff.  It  is 
your  duty,  therefore,  to  find  that  the  village  was 
mortgaged." 

Their  Lordships  entertain  no  doubt  that  a  Bill 
of  exception  or  misdirection  to  the  jury  would 
have  been  sustained  if  such  direction  had  been 
given.  That  is,,  that  such  a  statement  would  have 
constituted  a  misdirection  in  point  of  law,  upon  the 
reliance  of  which,  the  jury  found  the  fact  of  the 
mortgage. 

Their  Lordships,  therefore,  are  of  opinion,  that  the 
Act,  No.  XVI.    of   1853,    does   not   prevent  a  special 

(a;  Ante  p.  1-55. 
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appeal  in   this   case,   and   that  the  Siidcler  Dewamixj       J^^ 

Adaivht   T\-as    right    in    admitting  the    appeal,    and  Shwaji 

dismissing   the   PlaintiiT's   plaint.  This   appeal   will  R„,HrNAi>HA 

be  dismissed,  with  costs.  Khistnax 
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Oil  ap-peal  from  the  Sudder  Detvanny  Adaivlut  at 
Calcutta. 

JL  HESE  where  two  appeals  by  the  same  parties  from   24th  &  26th 
decrees  of  the   Sudder  Dewaiwii  Adaivlut.     The  first   ^^b.  1863; 

•^    •  -  and 

1st  &  2nd 
*  Present  at    the  hearing  of  the  first  appeal :  Members  of  tho  March,  1865. 
Judici'd  Committee  —  The  Eiyht  Hon.  Lord  Kingsdown,  the  Eight     Anurchaser 
Hon.  Sir  Edward  Evan,  and   the  Eight  Hon.    Sii- John  Taylor   oi a  Zemin- 
Coleridge.  V  nfnfeit  ?Il' 

Assessors  :  The  Eight  Hou.  Sir  Lawi-ence  Peel,  and  the  Ei-ht   under  Ben. 
Hon.  Sir  James  W.  Colvile.  Eeg.  XI.  of 

At  the  second  appeal :  The  Eight  Hon.  Lord  Kingsdown,  the  tifv' arrears 
Eight  Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  the    of  revenue, 
Lord  Justice  Turner.  i^  entitled  as 

Assessors  :    The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight   fivst  toimme- 
Hon.  Sir  James  W.  Colvile.  diata  posses- 

sion of  STich 
lands  as  were 
at  the  time  of  tho  sale  in  the  possession  of  the  Zemindar  ;  and 
secondly,  under  sees.  30,  32,  and  33  of  that  Eegulation,  to  set  aside 
by  suit  all  sub  -tenures  created  since  the  Decennial  Settlement  by  tho 
Zcmi nditr  last  seized,  or  his  predecessors. 

Mouzahs,  forming  a  Shikmee  Talook  before  the  Decennial  Settlement 
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1863-.',.  appeal  was  brought  from  a  decree  of  the  SaJder 
Dewanny  Adaivhit  of  Calcutta^  dated  the  30th  of 
Julij^  1858,  which  reversed  a  decree  of  tlie  ZUlah 
MoYEE  debia  Court  of  Mumensinqh  in  a  suit  instituted  bv  the 
KAiNEs.  seccnd  Respondent  to  ohtam  possession  and  eject  the 
Appellants  from  twelve  and  a  half  annas  shares  of 
mou7.ahs^  Dakiii  Khalikajjrosad  Surrabud,  and  other 
viousa/is,  which  Avere  held  together  as  a  ShiJcmee 
Talook,  dependent  on  the  Zemindnry^  Tappalo 
Cooreekhiuj^  under  an  ancient  hereditary  Mocurrer// 
tenure,  at  a  fixed  and  perpetual  annual  y;<;/V;/w, reserved 
and  made  payable  by  the  Talookdars  to  the  Zemmdur 
for  the  time.  The  second  appeal  was  from  a  decree 
of  the  same  Court  of  the  same  date,  made  in  another 
suit  brought  by  the  first  llcs[)ondont  to  recover  an 
eight  annas  share  of  part  of  the  same  mouzahs. 

The  two  suits,  the  subject  of  the  appeals,  were  in 
substance  identical,  the  parties  being  the  same,  and, 
although  relating  to  different  parts  of  the  property, 
were  under  the  same  title,  and  substantially  one  suit. 

The  facts  of  the  case  and  the  principal  grounds  of 
the  argument  sufficiently  appear  in  the  judgment. 

The    Appellant's    contention  was,   first,    that    the 

and  held  of  the  zemindar  by  Mocurrery  tenure  at  a  fixed  rent,  are  not 
liable  to  resumption  by  a  pm-chaser  under  Eeg.  XI.  of  lb22,  sees.  30, 
32,  and  33. 

A  sale  took  place  in  1833.  Possession  of  the  Mouzahs  was  taken  from 
the  purchaser  in  1841,  who  shortly  afterwards  died,  leaving  a  widow, 
who,  under  a  power  from  her  deceased  husband, adopted  an  infant  son. 
In  1853  she  instituted  a  suit  for  recovery  of  the  Mouzahs.  Held  that 
the  death  of  the  purchaser  and  minority  of  the  heir  took  the  case  out 
of  the  Sen.  Eeg.  of  Limitations  III.  of  1793. 

Although  in  Indian  proceedings  the  presumption  in  favour  of  the 
genuineness  of  documentary  evidence  is  very  weak,  yet  there  is  no 
presumption  in  favour  of  forgery. 

Thus,  when  a  long  series  of  documents  are  produced,  showing  a 
reasonable  origin  of  title,  nearly  a  century  ago,  a  regular  deduction  of 
tiiat  title,  and  a  posr^tssion  consistent  with  it,  the  evid-nce  of  intrinsic 
improbability  must  be  very  strong  to  counterbalance  the  weight  of  buch 
evidence. 
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movzahs      formed    a      Shikmce     Talook      before    the       ^^^" 
Decennial    Settlement    liekl   of    the    Zemiiichir    hy    a        ^'ise 
Mocur}  :r>j  tenure    at  a    fixed    rent,  and    not  liable  to     euoobcs 
alteration.      Second,  that  as    the    purchase  was  made  ^^7-!fowp-'* 
in  I800,  and  the  suit  brought  in   1853,  the   claim  was      RAiNiiB. 
barred    by     the     Ben.     Eeg.   of     Limitations  TIL  of 
1793,  sec.  14,  which   prescribes  twelve  years   for  the 
recovery  of  the  estate. 

The  Respondents'  co.se  was,  that  the  mmizahs 
formed  part  of  the  Zemindavij^  and  were  held  Khas 
by  the  T^emindar  at  the  time  of  a  sale  of  the  Zeinin- 
danj^  under  Ben.  Reg.  XL  of  1822,  to  realize 
arrears  of  Government  revenue,  and  that  the  pur- 
chaser, and  those  claiming  under,  become  thereby 
entitled  to  the  mouzahs. 

Upon  the  hearing  of  the  first  appeal, 

The  Solicitor-General  (Sir  R.  Palmer)  and  Mr. 
Leith^  appeared  for  the  Appellants ;  and 

Mr.  Rolf,  Q.  C,  and  Mr.  Field,  for  the  Re- 
spondents ; 

When  their  Lordships  reserved  juds^ment  until 
the  hearing  of  the  second  appeal.  On  the  second 
case  coming  on. 

The  Attorney-General  (Sir  R.  rainier)  and 
Mr.  Lclth.^  again  appeared  for  the  Appeal- 
lants  ;  and 

Mr.  Roll,  Q.  G,  and  Mr.  W.  H.  Melvill,  for 
the  Respondents. 

Their  Lordships'  judgment  having   been    reserved^ 
was  now  delivered  by 
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1863-5.  The  Eight  Hon.  the  Lord  Justice  Turner. 

WisE  In    the    month   of    Dece,nhcj\    1833,  a    Zemmdarj/^ 

Bhoobun     called    Tuppah     CooreekJiny,    in    the     Collectorate    of 

^T'lfowD-^^  ^^7^^A  Mymcnnng\  was   put  up    for    sale   by    public 

bainee.     auction    to    satisfy    arrears    of    Government    revenue 

under  Regulation  XI.  of  182L'. 

It  "was  purchased  by  or  on  behalf  of  Bhohanny 
Achnrjcc  Choicdry,  and  it  was  not  disputed  that  the 
purchaser  acquired  whatever  rights  in  the  Zemindary 
belonsjed  to  the  Zemindar  at  the  time  of  tlie  Decen- 
nial,  or  Perpetual  Settlement,  He  was  entitled  to 
the  immediate  possession  of  such  lands  as  at  the 
time  of  the  sale  -'.vere  in  possession  of  the  Zemindar^ 
and  he  had  a  right  under  the  Revenue  sale  law 
to  set  aside  by  suit  all  sub-tenures  created  since  the 
Decennial  Settlement  by  the  Zemindar^  or  any  of  his 
ancestors. 

Within  this  T^emindary  were  certain  ?nouzahs, 
which,  or  portions  of  which,  are  the  subject  of  the 
two  suits  now  in  appeal.  These  suits  relate  to  dif- 
ferent parts  of  tlie  same  property,  are  between  tlie 
same  parties,  depend  on  the  sanae  evidence,  and  are 
substantially  one  suit. 

The  mriiizahs  in  question  were  allepjed  by  persons 
now  represented  by  the  A.ppellauts  to  form  a  Shikmee 
Talook  created  before  the  Decennial  Settlement  held 
of  the  Zemindar  by  Mocurrcry  tenure,  i.  e.  at  a 
fixed  rent,  not  liable  to  alteration. 

The  purchaser,  on  the  other  hand,  whose  interests 
are  now  represented  by  the  Respondents,  insisted 
that  these  mouzahs  were  part  of  the  Ze)ninda?'y,  and 
were  held  khas  by  the  ZcminduT  at  the  time  of  the 
sale,  and  that  the  purchaser,  therefore,  became  entitled 
to    them.     Possession    of   the  Zcminary   was  ordered 
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to  be   delivered  to   the  purchaser,  and  his  agent  was       1863-5. 
put  into  possession  of   the  lands  in  question  as  part  of        Wise 
the   Zemindary.     His    possession,  however,  was   dis-      bhoobun 
puted  on  the  grounds  already  stated  by  the  persons   motee  dbbia 
claiming  as   Talookdars,   who   insisted  that  they  were       rainee. 
in  possession  of    the    lands  in  that  character  at  the 
time  of  the  sale.     After  much  litigation,  the  Sudder 
Court  was  of   opinion,   that  the  Talookdars   had   been 
in  possession  at  the  period  in  question,  and  ordered 
the  possession  to  be  restored   to  them,  the   purchaser 
being  left  to  institute  a  regular  suit  to  sot  aside  such 
possession. 

Under  this  order  the  persons  claiming  as  Talook- 
dars were  put  into  possession  of  part  of  the  lands  in 
dispute  in  Decemhet\  1840,  and  of  the  rest  early  in 
1841,  as  appears  by  certain  dakhulnamahs  in  evi- 
dence in  this  case. 

This  decision  left  the  right  undermined,  and 
settled  only  the  question  of  possession,  and  it  became 
n.^cessary  for  the  purchaser  of  the  Zemindar}/ ^  if  he 
meant  to  institute  any  suit  for  the  recovery  of  the 
lands,  to  institute  it  within  twelve  years  from  this 
time.  But  about  this  time,  that  is,  in  the  year  1840 
or  1841,  Chowdnj^  the  purchaser,  died,  leaving  a 
widow,  and  the  widow  and  the  mother  of  Chowdry 
became  his  representatives.  The  widow,  as  she 
alleges,  under  a  Will  made  by  her  husband,  had 
power  to  adopt,  and  adopted,  a  son,  and  neither  the 
validity  of  the  Will  nor  the  fact  of  adoption  is  in 
controversy  in  this  case.  She  instituted  a  suit  in 
1853  for  the  recovery  of  this  property,  which  failed 
upon  merely  technical  grounds,  for  want  of  a  sufficient 
stamp  on  the  proceedings,  or  for  some  such  reason. 
In  1855,   the  first  suit  now  under  appeal  was  com- 

YOL.  X.  V 
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isr,3-.>.  inonoed.     xVs  regards  any  bar  arising  from  tlio   Ee- 

WrsE  gulations  of  Limitations,  this  suit  must  be  treated  as 

y,J-  if  it  had  begun  in  1853. 

MovEE  ])EBrA  The  Appellants,  in  their  pleadings  insist,  that  the 

Chowd-  .  .  . 

KAixEE.  period  from  which  the  Respondents'  obligation  to  sue 
commenced  is  to  be  calculated  from  the  time  of  the 
purchase  in  1833,  and  they,  therefore,  insist  on  the 
Regulation  for  the  limitation  of  actions  in  bar  of 
the  present  claim ;  but  they  do  not  by  these  plead- 
ings insist  on  such  bar  if  the  period  is  to  be  cal- 
culated from  the  time  when  the  possession  was  taken 
from  the  purchaser  in  184 Q  and  1841;  and  we  are 
clearly  of  opinion,  that  this  the  period  from  which 
the  time  must  be  computed.  The  death  of  the 
purchaser  and  the  minority  of  the  heir  would  clearly 
take  the  case  in  that  view  out  of  the  Regulation  of 
Limitations.  The  rights  of  the  parties,  therefore, 
must  be  decided  on  the  ments. 

The  real  question,  which  is  one  of  some  difficulty, 
is,  whether  the  lands  in  question  were  constituted  a 
Talook  previously  to  the  Decennial  Settlement  in 
1790-91,  by  the  then  Zemindar^  as  alleged  by  the 
Appellants,  or  whether  they  were  at  that  time  held 
Jch'ts  by  the  Zemindar  as  part  of  his  Zemindary ^  as 
alleged  by  the  Respondents. 

The  title  set  up  by  the  Appellants  is  this  :  they 
allege  that  the  lands  in  question  were  granted  by 
Ghous  Khan,  the  then  Zemindar,  by  two  SunnudSj 
one  dated  in  1779,  and  the  otlier  dated  in  1784,  at  a 
fixed  rent  to  his  sister,  Amiri'i,  Bebee,  as  Taloo/cdar, 
in  nmdudmash,  or  for  her  maintenance  at  a  fixed 
rent. 

If  these  documents  be  genuine,  there  seems  to  be 
no  reasonable  doubt  about  the  Appellants'  right. 
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The  Judge  in  the  ZiUaJi  Court  was  of  opinion  that       1SG5-5. 
they   are    genuine,    and   he,  therefore,  dismissed  the        aVise 
Eespondents'  suit.  Bhoobl-n 

The  Sadder   Court,  on    appeal,  was   of  a  dii¥erent  ^^^JJ^oavd-^'^ 
opinion,  and   made   a    decree   in    favour  of    the    Re-      kaimk. 
spondents. 

The  first  of  these  suits  was  heard  before  us,  on 
appeal,  in  February,  1863.  It  appeared  that  the 
second  suit  was  coming  on  for  hearing,  and  we  were 
of  opinion  that  it  might  be  material  to  see  some  of 
the  original  documents,  and  {ilso  to  consider  other 
evidence  not  at  that  time  before  us,  and  we,  therefore,, 
directed  that  the  decision  on  the  first  suit  should  be 
dela3^ed  till  the  second  had  been  heard,  and  that  the 
Simnuds  relied  on  by  the  Appellants  should  bo  sent 
over  to  this  country. 

Some  additional  evidence  has  been  printed,  and  the 
papers  purporting  to  be  the  original  Summds  have 
been  sent  over,  and  the  question  now  to  be  deter- 
mined is  whether,  upon  the  whole,  the  Appellants 
have  sufiiciently  established  their  case. 

It  is  not  disputed  by  the  Aj^pellants  that  these 
lands,  being  situate  within  the  Zemindarij  purchased 
by  the  Respondents,  are  prhnd  facie  to  be  considered 
as  part  of  the  Zemuidari/,  and  that  it  is  for  them, 
the  Appellants,  who  insist  on  the  separation  of  these 
lands  from  the  general  lands  of  the  Zemindar t/,  and 
on  their  settlement  as  Shikniee  Talook^  to  establisli 
their  title. 

To  prove  their  case  the)'' produce  papers  purporting* 
to  be  the  two  Sunnuds  to  which  we  have  already 
referred. 

.Nothing  has  been  pointed  out  to  us  in  the  appear- 
ance of  these   papers   throwing   any    suspicion   upon. 
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tliem,  nor   have  we  been  able  to  discover  anything 
"which  does  so. 

Bhoobun         ^®  ha\e    three    deeds    of    sale,  by    Amina    Bebee, 

MoYEE  debia  and  persons  purchasing  from  her,  professing  to  convey 

RAiNEK.      different  portions  of  the  lands   as  parts    of   a    Talook. 

One  of  these   deeds  is   dated  in  1808,  and  another  in 

1821. 

There  are  also  produced  two  other  Sunnuds,  one 
purporting  to  be  dated  in  1813,  by  ^5/i^^w«  Bebee, 
the  then  Zemindar,  to  Aymun  Bebee  (a  purchaser, 
from  Amina),  and  another  in  1815,  hy  I brakam  Khan, 
the  then  Zemindar,  to  Khosh  Kuddun,  a  purchaser 
of  a  part  of  this  Talook,  from  Aymun  Bebee.  These 
Siinniids  purport  to  recognize  and  confirm  the  title 
of  the  purchasers. 

In  proof  that  Amina  Bebee  had  possession  of  these 
lands  as  a  Talook,  in  conformity  with  the  Sunnuds 
granted,  we  have  Ghittas,  or  measurement  papers, 
signed  by  Ameens  employed  on  behalf  of  the 
Zemindar  to  measure  the  lands  of  the  Zemindary  in 
the  years  1787,  1788,  1789,  1790,  1791,  and  1792. 
These  Chittas  describe  the  lands  as  the  Talook  of 
Amina  Bebee. 

We  have  further  the  detailed  accounts  of  the 
agent  in  receipt  of  the  rents  of  these  lands  in  the 
year  1790,  describing  them  as  the  Talook  of  Amina 
Bebee. 

There  are  other  measurement  papers  or  Chittas 
affording  the  same  evidence  in  the  years  1807  and 
1816. 

There  are  then  produced  dakhilas  or  receipts  for 
rent  on  behalf  of  the  Zemindar  for  the  Talook  of 
Amina  Bebee  in  the  years  1780,  1805,  1817,  1820, 
and  1828. 
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Several  other  documents  are   in  evidence   showing,       1863-5. 
if  they  be   genuine,  the   same  fact,   that  at   an  early       ^y^ 
date  and  before  the  Decennial   Settlement  a  Shikmee     -o,  ^' 
Talook   had    been    constituted    in    favour   of   Amina  moyee  debia 
Bebee   at    a    Mociirrerii  jumma^    and    that   the   lands     kaineb. 
included  in  it  were  held   by  her  or  persons  claiming 
under  her  up  to  the  time  or  nearly  up  to  the  time  of 
the  sale  of  the  Zcmindary  in  1833. 

It  was  established  by  the  Order  of  the  Court 
restoring  the  Appellants  to  the  lands  in  the  year  1840, 
that  they  were  in  possession  of  them  at  the  time  of 
the  sale,  for  the  Order  was  made  entirely  upon  that 
ground,  and  decided  nothing  as  to  the  title. 

Against  this  great  body  of  evidence  there  is  really 
nothing  which  can  be  called  evidence  on  the  part  of 
the  Eespondents,  but  they  allege  and  undertake  to 
show  that  all  the  documents  relied  on  by  the  Appel- 
lants are  forgeries. 

A  long  experience  in  Indian  appeals  has  no  doubt 
satisfied  us  that  the  presumption  in  favour  of  the 
genuineness  of  documents  offered  in  evidence  in  that 
country  is  very  weak  ;  but  still  it  must  not  be  held 
that  the  presumption  is  in  favour  of  forgery  ;  and  when, 
a  long  series  of  documents  is  produced  showing  a 
reasonable  origin  of  title  nearly  a  century  ago,  a 
regular  deduction  of  that  title,  and  a  possession  con- 
sistent with  it,  confirmed  by  the  all-important  fact  of 
such  possession  existing  at  the  time  of  the  com- 
mencement of  the  Eespondents'  title  by  purchase  in 
1833,  the  evidence  of  intrinsic  improbability  should 
be  very  strong  indeed  which  is  to  counterbalance  the 
weight  of  such  testimony. 

Still  circumstances  may  be   sufhciently   strong  for 
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18(13-0.      this  purpose,   and   tliey  have  been  held   to  he   so  in 
""wisE        this  case  by  the  Judges  of  the  Sadder. 
^   ''•  We  will   remark  upon   the   principal  of   these  cir- 

jioYEE  uebia  cumstances,  but  it   is  material  to  consider   them  with 
EAixEE,      reference  to  the  case  set  up  b}'-  the  Kespondents. 

The  case  set  up  by  them  is  shortly  and  accurately 
stated  in  the  judgment  of  the  Siiddcr  Court   in  these 
terms  : — "  The  general  allegation  of  the  Plaintiff  is, 
that  Ibraham   Khan,  the  proprietor  of  the  Zemindaru, 
lip  to  the  time  of  the   revenue   sale,   fraudulently  set 
up  this  TalooJc  for  his  own  benefit,  for  which  purpose 
he  has  found   it   convenient   to  use   the  names  of  his 
relations  and   connections,   Atjinuii   Bcbee   (one  of  the 
alleged  purchasers  from   Amina)  being  his  wife,  and 
Amina  Behee,   tlie  professed    TalooJcdar  of  the  Sun- 
mids   of   11S6   (1779)    and    1191    (1784),  being   his 
aunt  and   the   (sister    of    the    then   Zctuindar,   Ghoiis 
Khan.'^ 

If  this  case  be  true,  no  doubt  the  Sanmids  pui'- 
porting  to  create  this  Tahok  half  a  ccntur}*  before 
the  sale,  and  the  various  documents  long  before  the 
sale  referring  to  it,  must  be  forgeries.  On  the  other 
hand,  if  these  documents  be  genuine,  then  the  Ee- 
spondents'  case  must  be  untrue. 

!N^o  direct  evidence  is  offered  against .  the  genuine- 
ness of  the  Simnuds,  but  it  is  said  that  they  cannot 
have  been  made  at  the  time  when  they  bear  date,  for 
several  reasons,  of  which  these  are  the  principal  : — 

First,  it  is  said  that   the  Talook  is  not  mentioned 

in  the  Decennial  or  Quinquennial  Settlement  as  such, 

-  and  that  the  lands  are  included   in    the   Decennial 

Settlement,  as   part   of  the  Zemindary  for  W'hich  the 

jauuna  is  assessed  on  the  Zauiadar. 
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We  have  not  before    us   tlie    pavticuliirs   of    those      lS03-o. 
Settlements,    but    assuming    the    statements    to    be       Wise 
accurate,  the  fact  does  nut   seem  to  afford  any  strong     BaoouDM 
inference  against  the  existence  of  the  Talook.  ^'chowd-^'^ 

If  it  had  been  an  independent  Talook  it  would  KAi.xtii. 
have  been  liable  to  direct  assessment  by  the  Govern- 
ment, and  would  have  been  the  subject  of  assessment 
on  the  TalooJcdcn\  but  being  only  a  Shlkiiiee  Talook^ 
paying  rent  to  the  Zemindar,  the  Talookdars  were 
not  required  to  mention  it,  nor  was  it  necessary  for 
the  Zemindar  to  do  so. 

.  It  is  then  said  that  if  the  Siinnuds  and  the  various 
instruments  by  which  conveyances  of  portions  of  the 
Talook  are  alleged  to  have  been  subsequently  made 
had  been  really  executed,  those  instruments,  or  at  all 
events  some  of  them,  would  have  been  registered, 
and  that  none  of  them  have  in  fact  been  registered. 

No  Regulations  have  been  pointed  out  to  us  by 
which  the  resristration  of  these  SanJiuds  or  of  this 
Talook  (created,  if  at  all,  before  the  Decennial 
Settlement)  was  made  necessary ;  and  though  the 
observations  of  the  Judges  of  the  S udder,  "  that  the 
deeds  want  the  authentication  which  registration 
would  have  afforded,"  and  "  that  the  Talook  wants  the 
corroboration  which  registration  and  its  mention  in 
the  quinquennial  papers  would  have  afforded,"  be 
perfectly  well  founded  and  entitled  to  weight,  it  must 
be  considered  whether,  without  this  evidence,  the 
proof  be  not  sufficient. 

A  circumstance  more  strongly  relied  on  by  the 
Respondents'  Counsel  was  this,  that  these  Suwmds 
were  never  produced  or  mentioned  by  the  Appel- 
lants on  several  occasions  on  which,  it  is  said,  if  they 
had  really  been  in  existence  at  that  time,  they  ought 
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to    have  been   produced,   and    certaiuly   would  have 
been  produced, 

Bhoobun  First,  it  is  said  that  a  litigation  went  on  from  the 
MoTEE  debia  time  of  the  sale  in  1833  up  to  the  year  18-10  with 
RAiKEE.  respect  to  the  possession  of  these  lands,  and  that  in 
the  course  of  that  suit  no  allusion  was  made  to  these 
documents.  But  the  answer  given  to  this  objection 
much  diminishes  its  force,  viz.,  that  the  question  then 
before  the  Court  was  not  one  of  title  but  of  pos- 
session, and  that  it  was  only  on  the  question  of  title, 
as  to  which  the  Court  had  no  power  in  that  suit  to 
pronounce  any  decision,  that  the  production  of  the 
original  Siinnuds  was  of  importance.  Though 
these  Sunnuds  were  not  produced,  the  title  under 
them  was  asserted^  and  the  Sunnud  of  confirmation 
of  1813  from  Asheena  Behee  to  Ayiniin  Bebce 
seems  to  have  been  actually  produced  on  the  2nd  of 
July,  1839. 

Another  objection  which  was  much  pressed  at  our 
bar  was  this : — These  Sumiuds  describe  the  lands  as 
La-hhiraj  and  Miiddudmash,  whereas  it  is  said  that 
they  were  not  alleged  to  be  La-khiraJ  at  the  time 
of  the  Decennial  Settlement,  but  were  included  in  the 
lands  subject  to  assessment,  and  that  it  was  not  till  a 
much  later  period  (not  very  loug  before  the  sale) 
that  they  were  claimed  to  be  La-khiraj,  and  these 
instruments  must,  therefore,  have  been  fabricated 
after  that  claim  had  been  set  up. 

Now,  the  force  of  this  argument  depends  on  the 
allegation  that  these  lands  were  not  claimed  or  pre- 
tended by  the  then  Zemindar  to  be  La-khiraj  before 
the  Settlement.  But  of  this  we  find  no  sufficient 
evidence.  It  is  well  known  that  before  that  time, 
and   especially  about  that   time,  a  great  number  of 
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fictitious  claims  to  exemption  from  assessment  of 
lands  as  La-khiraj  were  set  up  by  dilferent  proprietors, 
and  although  it  was  held  in  what  is  called  tlie  Allu- 
vion suit  that  the  lands  were  not  in  fact  La-khiraj^  "^^  olow?-^^'^ 
and  that  the  Firman  of  the  Sultan  purporting  to  make  bainee. 
them  so  had  been  forged  by  Ibrahim  Khan,  yet  that 
fact  by  no  means  shows  that  at  the  dates  of  these 
Sunnuds  the  then  Zemindar  did  not  claim  or  pretend 
them  to  be  so.  Whether  they  were  or  not  included 
in  the  assessment  was  a  question  depending  on  the 
description  contained  in  the  Decennial  Settlement ; 
and  thouojh  the  Government  officer  was  satisfied  after 
much  inquiry  that  they  were  in  fact  covered  by  the 
assessment,  such  descriptions  are  generally  vague  and 
uncertain,  and  the  difiiculty  of  identifying  lands  is 
greatly  increased  in  a  long  lapse  of  years  when  it 
appears  that  the  lands  adjoin  the  great  river 
Burhampooter,  and  are  subject  to  be  submerged 
and  have  their  boundaries  changed  by  not  unfre- 
quent  overflows  or  changes  in.  the  course  of  the 
stream. 

The  last  objection  which  we  think  it  necessary  to 
notice,  and  to  which  we  confess  we  are  inclined  to 
attribute  the  most  weight,  is  that  in  1836,  Mr.  Glass, 
the  partner,  as  we  understand  it,  with  Mr.  Wise, 
one  of  the  present  Appellants,  insisted  upon  a  title 
to  a  portion  of  these  lands  under  a  lease  alleged  to 
have  been  granted  to  him  by  Ibrahim  Khan,  the 
late  Zemindar,  whereas  Mr.  Wise  now  claims  under 
a  purchase  subsequently  made  by  him  and  Glass 
from  A?jmun  Becbee  in  1840,  and  insists  that  Ibra- 
him Khan  was  never  in  possession  of  the  lands,  and 
that  they  were  not  part  of  the  Zemindar ij,  except  as 
being  part  of  a  dependent  Talook. 

VOL.  X.  w 
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1863-5.  Undoubtedly  these   two  titles  are  iuconsistent,  but 

Wise        it  is  not  impossible  that  Mr.  Glass  might  first  procure 
Bhoobux     ^  1^^®®  h:ovi\  Ibrahim  Khan^   supposing  him  to  be  the 
MoTEE  debl\  owner,  and   might  afterwards,  A/heu  the  title  of  the 
KAiNEE.       Talookdars    was  insisted  on,    and  seemed    likely  to 
succeed,  make  a  purchase  from  them,  in  order  that  he 
might,  under  any  circumstances,  be  secure  in  the  en- 
joyment of  his  indigo  plantations. 

The  probability  of  this  being  so  is  strengthened 
by  the  statement  in  the  petition  of  Glass  to  the 
Sudder  Court  in  1838,  in  which  he  alleges  "  that 
he  had  for  a  long  time  been  making  indigo  cultiva- 
tion on  the.  lands  after  taking  i7Mra  pottahs  of  them 
from  the  proprietors,  i.  e.  Talookdars  and  Zemiii' 
dars.^^ 

We  are  very  far  from  thinking  that  the  various 
objections  thus  made  to  the  title  of  the  Talookdars^ 
and  so  ably  urged  at  our  Bar,  are  without  force.  But 
against  them  we  must  set  the  evidence  produced  by 
the  Appellants  in  confirmation  of  their  title. 

Now,  any  evidence  which  proves  the  existence  of 
this  Talook  at  a  period  antecedent  to  that  at  which 
the  Eespondents  allege  it  to  have  been  falsely  set 
up  by  Ihrahim  Khan  tends  more  or  less  strongly  to 
disprove  their  case.  The  Appellants'  evidence  upon 
that  point  seems  to  us  very  strong. 

In  the  year  1819,  there  is  a  proceeding  in  the  ap^  eal 
Court  of  Jehangur  Nuggur^  in  which  the  question 
was,  whether  certain  lands  belonged  to  this  Talook  or 
were  part  of  the  khas  lands  of  the  Zemindar. 

In  1824,  we  have  a  petition  from  a  person  com- 
plaining that  Khosh  Khuddum  had  agreed  to  sell  to 
him  a  portion  of  his  share  of  the  Talook^  but  had 
refused  to  perform  his  contract. 


f. 

BnooBUN 
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In  1 833,  we  find  an  Order  made  in  a  suit  which  had 
been  instituted  in  the  year  1831  by  Ayr.iun  Beehee 
against  her  husband,  Ibrahim  Khan,  by  which  a  part 
of  the  lauds  of  this  TalooJc  was  ordered  to  be   sold  to  ^^^^x^^  '^'^^^* 

■PC  ^  ChoVTD- 

satisfy  fees  due  to  the  Pleaders.  rainke. 

In  1843,  we  find  it  stated  upon  the  result  of  an 
inquiry  then  directed  by  the  Civil  Court  of  Mymen- 
singh,  that  when  the  Talook  was  about  to  be  sold  the 
Plaintiff's  Mooktar  deposited  in  the  Treasury  of  the 
CoUectorate  the  sum  demanded. 

These  proceediugs  are  very  important,  not  only 
because  they  show  that  in  1833  a  portion  of  this 
Talook  was  dealt  with  by  the  Court  as  the  property 
of  Aymiin  Beehee,  but  because  it  makes  the  sup- 
posed collusion  between  Ibrahim  Khan  and  his  wife, 
Ai/mun  Beehee,  which  is  essential  to  the  Eespondents' 
ease,  in  the  highest  degree  improbable. 

That  the  Sunnuds  in  question  have  not  been 
fabricated  since  the  institution  of  these  suits  is  clear 
from  the  proceedings  in  the  suit  with  the  Govern- 
ment as  to  the  alluvion  lands,  which  are  of  great 
importance. 

It  appears  that  some  time  before  1843  a  tract  of 
land  which  had  been  covered  by  the  waters  of  the  Bur- 
hami^ooter  was  left  dry  by  some  change  in  the  course 
of  the  stream.  This  tract  was  within  the  limits  of 
Cooreekhuij.  If  these  were  new  derelict  lands  they 
would  be  subject  to  assessment  to  the  Government ; 
but  it  was  insisted  by  the  purchaser  of  the  Zemindary 
and  the  Talookdars  that  they  were  lands  which  had 
originally  been  part  of  the  Zemindary,  had  been  sub- 
merged and  again  left  dry  ;  the  Zemindars  insisting 
that  the  lands  were  part  of  the  Zemindary,  and  the 
Talookdars  that  they  were  a  pai't  of  their  Talook, 
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i»6;i-5.  After  some    proceedings    in  other  Courts,  which 

WisK       failed    from    some    irregularitj^,    a    proceeding    was 

Bhoobcn     ii^stituted  by   the    Government  in  the  office    of  the 

MoTEE  debia  Collector  of  Mumemincih,  iinder    Eej^ulation  XI.  of 

KAiNEE.      1819,  for  the  purpose  of  determining  the  right  of  the 

Government.       To  this    proceeding    Ibrahim   Khan^ 

the  present  Eespondeut,  Bhoohiin   Moyee   Dchia^  and 

the  Appellants,   Aymun  Beehee  and   Khosh  Kudchtm, 

were  parties. 

A  great  deal  of  evidence  was  gone  into,  and, 
amongst  other  documents,  the  Siinmid  of  1779  now 
relied  on,  and  some  of  the  chit  las  and  other  papers 
produced  by  the  Appellants  in  this  suit,  were  put  in 
by  them,  and  the  same  case  which  they  now  set  up 
was  stated  and  insisted  upon. 

Whether  the  other  Siinnmh  now  produced  by  the 
Appellant's  and  all  other  papers  were  produced,  we 
cannot  clearly  make  out. 

ll\iQ>  Sunnud  oi  1779  was  the  subject  of  investi- 
gation at  that  time,  and  it  appears  by  the  Order 
made  in  the  proceeding,  and  which  dismissed  the 
claim  of  the  Government,  that  on  the  5th  of  Aprils 
1845,  in  order  to  attest,  as  it  is  called  (meaning,  no 
doubt,  to  test  the  genuineness  of),  the  aforesaid  Sun- 
nud  of  1779  (which  seems  to  have  been  disputed),  the 
Kecord  Keeper  was  directed  to  produce  any  other 
papers  which  might  tend  to  show  the  truth,  and  the 
witnesses  -named  by  the  Defendants  to  prove  their 
case  were  summoned. 

It  is  then  stated,  that  subsequent  thereto  the 
Record  Keeper  filed  a  Kgfeut  stating  that  along 
with  the  papers  of  Natoora  Mehal  of  Tiippah 
Cooreekhuy  has  been  found  a  Sunnud  sealed  by 
Mahomed  Ghoiis,  and    signed  by  him  in  the    Persian 
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character,    and    that   the  seal   and   Persian   character       iS(33-5. 
thereon  tally  with   the  Persian   character  and   seal  on        Wisr 
the  Sunniul  filed  in  this  case.     It  is  then  stated,  that     bhoot^un 

Aumun  Beehee  prodnced   some  chittas   and  a  terij  and  movee  debia 

"^  '■  .  "^  Chowd- 

Jummahtind/j^   and    prodnced    witnesses    who    deposed      rained. 

that  Ameena  Beehee  had  in  the  year  (worm-eaten) 
acqnired  a  Sunnud  of  the  Talook  of  tliese  moiwahs 
from  Mahomed  Ghous,  Zeniindur,  had  held  possession 
since  that  year,  and  sold  the  same,  and  that  in  pro- 
portion to  the  said  shares,  Khosh  Kiiddam,  A>jmun 
Beehee^  and  Messrs.  Wise  and  Gkiss,  paid  the  rents 
of  the  Tiilook  and  held  possession. 

Now,  it  is  said  that  the  only  qnestion  in  that  case 
was  as  to  the  right  of  the  Commissioner  to  assess  the 
lands  as  to  which  all  the  Defendants  had  a  common 
interest,  and  that  as  co-Defendants  the  Respondents 
conld  not  liave  dispiited  the  evidence  of  the  Appel- 
lants if  they  had  had  any  interest  to  do  so. 

This  may  be  trne,  although  it  is  not  easy  to 
perceive  why  any  inquiry  into  the  truth  of  the 
Talookdar^s  title,  or  the  genuineness  of  the  docu- 
ments produced  in  support  of  it,  should  have  been 
made  unless  some  contest  on  the  subject  had  taken 
place  between  the  Zemindar  and  the  Talookdars. 
Bat,  at  least,  at  this  time  (in  1845),  the  Eespondents 
having  been  turned  out  of  possession  in  1840,  on  the 
grounds  which  we  have  stated,  had  full  notice  of  the 
title  set  up  by  the  Appellants  and  of  the  evidence 
by  which  it  was  to  be  supported,  and  were  bound  to 
bring  forward  their  claim  in  reasonable  time.  Yet 
these  suits  are  not  instituted  for  several  years ;  and 
then,  after  every  opportunity  had  been  afforded  of 
giving  evidence  to  disprove  these  documents,  no 
direct  testimony  against  them  is  produced,  and  many 
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18G3-5.       of   the  witnesses   who   were  examined  in    1845   may 

Wise        Tery  probably  be  dead  or  not  forthcoming.     We  have 

Bhoobttx     ali'eady   expressed  onr  opinion  that,  for   the  reasons 

MovEE  uebia  which  we  have  stated,  the  Respondents'  claim  is  not 

RAiNKE.      barred  by  the  Regulation  of  Limitations,  but  much 

allowance  must  be   made   for  the   difficulties  which 

they    have   imposed  on    the   Appellants  by    so  long 

delaying   a   suit    in   a    country    where    documentary 

evidence  is  peculiary  liable  to   destruction  or  efface- 

ment,  as  appears  by  the  papers  in  this  case. 

Upon  the  whole,  we  must  humbly  advise  Her 
Majesty  to  reverse  the  decrees  complained  of,  and  to 
restore  the  decrees  of  the  S udder  A?neen,  and  we 
think  that  all  the  costs  of  these  suits,  subsequent  to 
the  last-mentioned  decrees,  including  the  costs  of 
these  appeals,  must  be  paid  by  the  Respondents.  We 
have  thought  it  right  to  go  at  so  much  length  into 
the  circumstances  of  the  case,  because  we  are  at  all 
times  extremely  reluctant  to  reverse  a  unanimous 
judgment  of  the  Court  below  on  a  question  of  fact, 
and.  because  it  is  due  to  those  learned  Judges  to  show 
that  we  have  not  done  so  without  having  carefully 
^     considered  and  weighed  the  evidence. 
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Baeoo  Gopal  Lail  Thakoor     -         -     Appellant, 


AND 

Teluck  Chuxder  Rai  and  others       -     Respondents* 
On  appeal  from  the  S udder  Dewanny  Adawhit  at 

Calcutta.  2nd  &  3rd 

March, 
^^  1865. 

_L  HIS  was  an  appeal  from  an  order  of  the  Sudder  De-        ^-^ 

wannjj  Qouvt  2i\.  Calcutta,  dated  the  26th  of  February,  Zemindar 

1859,  made   in  five    several    special    appeals    to  that  p^JSiaSr  at 

Court  from  the  decree  of  the  Zillah  Court  of  Backer-    ^  sale  for 

gunge,    bearing    date    the    17th   of   July,    1858;  and  Government 

also  from    the   last-mentioned    decree,  made   in   five  enhance' tlTe 

appeals   from    the   decree    of     the    Principal   Sudder  i"ents  of  cer- 
tain Talooks, 
Ameen.  which  for- 

The  five  separate  suits  were  rendered  necessary  by  J^ted  on?*^" 

TaloohhQlA 

7-7--7^         •  rrn       -r.-i       oHh^Q  Zemin- 

*  Present :    Members  oi  the  Judicial   Cotnmittee— The  Kignt   dan/at a&:s.ed 

Hon.  Lord  Kingsdown,  the  Right  Hon.  the  Lord  Justice  Knight   or  Mocurrery 

Bruce,  and  the  Eight  Hon.  the  Lord  Justice  Tm-ner.  jumma ;  dis- 

^     .  .  .  missed  bj-the 

Assessors : — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight   SudderCouTt 
Hon.  Sir  James  W.  Colvile.  aiid  such  dis- 

missal affirm- 
ed on  appeal 
by  the  Judicial  Committee,  as  the  evidence  established  that  each 
Talookdar  had  paid  a  fixed  and  invariable  rent  anterior  to  the  Decennial 
Settlement,  and  consequently  was  not  liable  to  an  enhancement  of 
rent. 

The  onus  of  proving  that  a  Talooh  had  been  held  at  a  fixed  and 
invariable  rent  twelve  years  antecedent  to  the  Perpetual  Settlement 
lies  on  the  Defendant. 
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1865.        t]ie  rules  of  procedure  of  the  Courts  iu  India.     In  each 

Baboo  Gopal  of  tliese    suits    tlio   Appellant  was   Plaintiff,  and   the 

Thakoor     several   Respondents    were    respectively    Defendants. 

rp  /'. ,        The  object  of  tlie  suits  was  to   obtain  decrees  for  the 

I'HuxDER     enhancement   of  rent   under    Ben.  l\eg.   V.   of    1812, 

sees.  9  and  10,  modified  by   Act,  Xo.  YIII.  of    1848, 

iu  respect  of  five  Talookis    held    by    the    Respondents 

respectively,    of     the      Appellant,     as    Zemindar    of 

Tuppah  Nazirpore^  iu  the  Province  of  Bengal. 

The  facts  appear  from  their  Lordships'  judg' 
mcnt. 

As  the  Respondents  did  not  appear,  the  appeals 
were  heard  ex. parte  on  a  single  case,  which  was 
argued  by 

The  Attorney-General  (Sir  R.    Palmer)   for    the 
Appellant.  Mr.  Leilh^  who  was  with  him,  was 

not  called  on. 

29th  :srarch,       After  consideration,  their  Lordships'  judgment  was 
now  pronounced  by 

The  Right  Hon.  The  Lord  Justice  Kxight  Bklte  : 

The  question  on  this  appeal,  which  has  been  heard 
ex  parte,  is  upon  the  alleged  right  of  the  Appellant, 
as  Zemindar  of  Tup/pah  Nazirpore,  iu  the  Zillah  of 
Backe?'(jfunf/e,  and  Province  of  Bengal,  to  reassess 
and  increase  the  rents  payable  in  respect  of  certain 
lands  forming  part  of  his  Zemindar ij.,  which  formerly 
constituted  one,  but  were  afterwards  divided  into  five 
dependent  Talooks 

The  Appellant  derives  his  title  to  the  larger  part 
of  liis  Zemindary  from  a  sale  for  arrears  of  Govern- 
ment revenue,  which  took  place  iu   1819.     Fourteen 


lSt)5. 
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sixteentlis  were  thus  purchased,  partly  by  the  Appel-        1865. 
lant's  father  and  cousin  jointly,  and  partly  by  one  baboo  gopIi, 
Petumher  Moziimdar.      All  these   shares  have  since,     tu^'^koor 
by  descent  or  sub-purchase,  become  vested  in  the  Ap-  \- 

II  mi  •      •  •  "I  J.  EjuUf^K 

pellant.     ihe  remaining  two  sixteenths  are  stated  to     Chundes 
have  been  acquired  in  1830  by  private  purchase  from        ^^^' 
a  Mr.  John  Panioty  and   others  in  whom    they    were 
then  vested. 

To  enforce  his  claim  to  enhance  the  rents  of  the 
five  Talooks  it  was  necessary  for  the  Appellant  to 
institute  five  separate  suits.  The  amount  involved  in 
each  of  them  was  below,  whilst  the  aggregate  amount 
involved  in  the  five  exceeded,  the  sum  for  which  an 
appeal  to  Her  Majesty  in  Council  lies  as  of  right. 
The  Order  of  the  22nd  oi  February,  i860,  giving 
special  leave  to  appeal,  provided  that  in  case  the 
parties  in  India  should  consent  that  the  Order  to  be 
made  by  Her  Majesty  in  one  suit  should  govern  the 
ethers,  there  should  be  an  appeal  in  one  suit  only  [a). 
This  consent  has,  unfortunately,  not  been  given ;  the 
proceedings  in  all  the  suits  have  been  sent  home  and 
are  now  before  their  Lordships.  The  argument  of 
the  learned  Counsel  for  the  Appellant  embraced  all 
the  suits,  and  this  judgment  must  be  taken  to  be  given 
in  each  of  them. 

The  five  suits  were  commenced  in  September,  1855. 
Each  was  founded  on  the  alleged  right  of  the  Zemin- 
dar claiming,  in  part  at  least,  as  purchaser  at  a  sale 
for  arrears  of  Government  revenue,  to.  enhance  the 
rents  of  a  Talook  described  as  TashJchisi  Zimma^  or 
a  sub-tenure  held  upon  payment  of  a  rent  variable 
according  to  the  current  rates  of  the  district. 

(fl)  Reported  on  this  poiut,  7  Moore's  Ind.  App.  Cases.  548. 
VOL.    X.  X 
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1865.  The   title   set   up   by  the  Respondento   i=  to   this 

Baboo  Gopal  effect.     They    allege  that  as  early    as    1704   (heing 
Thakoor     the   year  1111    of    the   Bengal  era),   one   Mookondo 
TELrcK     -^'^'^^     Cliuckerhuthi    took,    in    the  name  of    his    son, 
Chcxdkk     Earn    Chuckerhutfi/^  an  Amildar i  Paltuh  of   the  land» 
in  question  in  the  five  suits,  from  Si/ud  ShuniBuddeen 
Mahomed^  the    then    Zemindar,    and    held    them   as 
one    Talook ;    that,    on    his    death,  his    three    sons, 
the    said    Bam     Chnckerbuttf/,  Guugadhur  8hedhantOy 
and    Gopeenath     Chuckerbulty^     held    the    Talo'^k   in 
thirds,  making  a  separation  by   guess  of   part  of  the 
land,  but  holding  the  other  part  jointly  ;  and  that  in 
1755  A.  D.  (or  1162  b.  e.)  they  made  a  settlement,  wit- 
nessed  by  the  seal  of  Syud  linamoodeen  MaJiomed,  the 
descendant  of  Syud  Shumsiiddeen  Mahonted,  whereby 
the  rent  of  the  waste  lands  being  postponed  for  future 
arrangement,  they  undertook  to  pay  for  the  remaining 
and  productive  land  a  joint  Jumma  of  Rs.  1,901.  They 
further  allege,  that   afterwards  a  complete  separation 
between   the   brothers   took  place  ;    that   Gungadhur 
took  his  share  of  the  lands  held  jointly,  as  well  as 
those  cultivated  by  him   separately,  and  formed  there- 
out a  separate  Talook  called  Sheeh-Kant  (a  name  com- 
pounded of  the  first  syllables  of  the  names  of  his  two 
sons) ;  that  Gopeenah  Chuckerhutty  made  in  the  same 
way  a  separate  Talook   out  of  his    share,     which  he 
named  Lukhee- Kant  stiter  one  of  his  sons ;   that  the  re- 
maining   share    continued    as  a  third   Talook  in  the 
possession  of  Ram   Chuckerbuffy,  or  of  his  two   sons, 
Beeshtodeh  and  Gobind  Frosad  ;   and  that  this  division 
was  sanctioned  by  the  Tiemindar^  and  the  consequent 
mutation  of  names  effected,  on  the  26th  olBysackW^^ 
(a.  d.    1757),   by  a  writing,   under  the  seal  of  Syud 
Jmamoodeen  Mahomed^  which  provided  that  the  jumma 
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scertaiaed   by  subse-  baboo  Gopal 

•^  L.A.LL 

Thakooe 

V. 

Teluck 

Chundbr 

Rai. 


or  rent  should  be  assessed  according  to  the  quantity  of 
land  held  by  each   person  as 

quent  measurement.  They  state,  however,  that  before 
this  measurement  took  place  Ram  ChucJcerhutty's 
share  was  sub-divided  between  his  two  sons,  Beesk- 
todeb  and  Gohind  Prasad,  and  a  further  mutation  of 
names  effected  in  1762,  one  of  these  sub-divisions 
becoming  Talook  Ram-LuJchun^  the  other  Beeshtodeb, 
They  further  allege  that  after  this,  the  contem- 
plated measurement  and  survey  took  place  ;  that  the 
Talook  of  Sheeh-Kant  Ghuckerhutti/  was  then  assessed 
at  a  fixed  Mocurrery  jiimma  of  Rs,  691.  9a.  2g.  ; 
that  the  Talook  LuJcee-Kant  Ckuckerbutty  was 
assessed  at  a  like  jmnma  of  Rs.  643.  16a.  13g.  ; 
that  Talook  Ram-Lukhim  Ckuckerbutty  was  ia 
like  manner  assessed  at  Es.  335.  6a.  9g. ;  and  that 
of  BeesJitodeh,  existing  under  the  name  of  Ram 
Ckuckerbutty,  at  lis.  337.  6g. ;  and  that  accordingly 
on  the  14th  Joistee,  1174  (being  some  time  in  the 
year  1767),  separate  bundobusts,  or  settlement  papers^ 
under  the  seal  and  signature  of  the  Zemindary  Syud 
Imamoodeen  Mahomed,  were  granted  to  the  holders 
of  each  Talook,  and  contained  these  words:  "The 
above  amount  of  jumma  being  paid  in  current  coin 
year  by  year,  no  increase  shall  be  made  to  it,  nor  shall 
you  give  any," 

Thus  far  the  title  of  the  Defendants  in  each  of  the 
five  suits  is  common  to  all.  The  subject  of  the  first 
suit  is  the  Talook  Sheeb-Kant  Chuckerhittty ;  that 
of  the  second,  Rajn-Lukhun  Ckuckerbutty;  that  of 
the  third,  Lukhee-Kant  Ckuckerbutty;  that  of  the 
fourth,  Radha-Madub  Ohackerbutty ;  and  that  of  the 
fifth,  Ramchunder  Ckuckerbutty  ;  the  two  last-named 
Talooks  having,   after  the  death   of  Beeshtodeh,  been 
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J865^     forraed  out  of  this  Talook  on  a  partition   and  division 

Baboo  gopal  between    his   two   sons,    Radha  Khristo  and   Radka 

Tbakoor     Madub,  in  or  some  time  before  a.d.    1807.     The  De- 

Telcck      Pendants  in  the  several  suits  derive  their  title  from 

Chunder     the  Taloohdars  with   whom  the  settlements  of  1767 

were  made,  some  by  descent,  others  by  purchase  ;  but 

it  is  not  necessary  for  the  determination  of  the  present 

appeal,  io  state  these  devolutions  of  title  in  detail. 

From  what  has  been  said  it  is  obvious  that  the 
principal  question  in  each  suit  was,  whether  the 
Talooh  that  was  the  subject  of  it  had  been  held  from 
a  period  considerably  anterior  to  the  Decennial 
Settlement  at  a  fixed  or  Mocurrery  jumma^  or  was 
held  on  a  rent  variable,  and,  therefore,  subject  to 
enhancement. 

The  other  material  issues  in  each  suit  were, — • 
First,  whether  the  claim  of  the  Plaintiff  was  barred 
by  the  Eegulation  of  Limitations.  And,  secondly, 
whether  the  notice  required  by  lavv'  as  a  preliminary 
to  a  suit  for  enhancement  of  rent  had  been  duly 
served. 

The  five  suits  were  heard  together  by  the  Principal 
Siidder  Ameen  of  Zillah   Bael-err/unfje  on  the   20th  of 
January^  1858.  His  decision  was  in  favour  of  the  Ap- 
pellant on  all   points.     The   Defendants  in   each  suit 
appealed  to  the  Zillah  Judge  (Mr.   Kemp),   who,  on 
the  17th  of  Julf/y  1858,   reversed  the   decision  of  the 
Principal  Sudder  Ameen^    and  decided    in   favour  of 
the  Defendants.       His   judgment    proceeded    on    the 
ground  that  the   Defendants  had  established   by  evi- 
dence   that    each    Talook    had   paid  a   fixed   and   in- 
variable rent  for  more   than  twelve  years  anterior  \(^ 
the  Perpetual  Settlement,  and  was  consequently  not 
liable  to  further  assessment. 
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The  Appellant  then  carried  the  five  causes  to  the        ^865. 
Sudder  Deivanmj    Adtnvlut   on    special    appeal,    upon  Baboo  gopal 
certain  grounds.     These  seemed  to  have  resolved  them-     Thakoor 
selves  iuto  the  following  objections  : — First,  that  the 
Judge  having  determined  that  the  suits  were  barred 
by  the  Eegulation  of  Limitations,  was  in  error  in  after- 
wards going  into  the  merits  of  them  ;  and  secondly, 
that  he  was  in  error  in  holding  that  a  suit  for  en- 
hancement of  rent  must  be  brought  within  twelve  years 
from  the  date  at  which  the  Plaintiff's  title  accrued. 

The  judgment  of  the  Sudder  Court  dismissed  the 
special  appeals  on  the  ground  that  the  Judge  had  in 
fact  decided  the  suits,  not  on  the  question  of  limita- 
tion, but  upon  their  merits,  and  that  his  decision, 
being  one  of  questions  of  fact,  could  not  be  reviewed 
by  that  Court  on  special  appeal. 

Their  Lordships,  in  dealing  with  the  present  ap- 
peal, will  assume  that  the  Appellant's  claim  is  not 
barred  by  lapse  of  time,  and  that  he  has  duly  served 
the  notices  required  by  law.  These  points  appear  to 
have  been  decided  below  in  his  favour,  and  their  Lord- 
ships see  no  ground  to  doubt  the  correctness  of  that  de- 
cision. They  propose,  then,  to  confine  their  attention 
to  the  question  whether  it  was  sufficiontly  proved  in 
the  Courts  below  that  the  present  Tulooks  had  been 
held  at  a  fixed  and  invariable  rent  for  more  than 
tvv'elve  years  antecedent  to  the  Perpetual  Settlement, 
it  being  admitted  that,  as  the  law  stood  in  1858,  the 
burthen  of  proving  this  lay  on  the  Defendants. 

The  principal  documents  on  which  the  Defendants 
rely  in  support  of  their  title  are  the  settlement  of  the 
2 1st  of  Srabun^  1163;  the  Kharijee  Likhons^  or 
mutation  papers,  of  the  16th  and  26th  of  Bysack, 
1164;    the    similar    document    of   the    loth    Joistee, 
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Thakoor 
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1865.        1160  ;   the  four   Bundohusts^    or   settlements    of   the 

BabT^pal  11^^  ^^^   14th  Joistee,   ll74  ;  the  i^i^ntJ  of   1193; 

the   petition  of  1810  ;  the   Dakhi'las,  or  receipts  for 

V.  rent.     The  mutation   paper  of   Choifro,    1U14,   bears 

CfirNDER     0"ly  f>^  ^^®  partition  in  1807   between  the  sons  of 

^^^'        Beesht'  Jjb,  and  the  titles  of  the  Defendants  in  the 
forth  and  fifth  suits. 

What  then  in  the  effect  of  these  documents  if  taken 
as  genuine  ?  The  first  establishes  the  existence  of 
the  dependent  Talook,  Ram  Chuckerbutty^  in  the 
year  1755  ;  the  two  next  prove  the  division  of  that 
Talook  into  three  in  the  year  1757,  and  the  further 
subdivision  of  one  of  these  into  two  in  1762.  But  all 
these  fail  to  show  that  these  Talooks  were  held  at  a 
fixed  and  invariable  rent.  Tho  first  is  at  least  con- 
sistent with  the  hypothesis  that  the  rent  of  the  parent 
Talook  might  vary  with  the  amount  of  land  brought 
under  cultivation  ;  the  others  import  that  the  rent  of 
each  of  the  four  derivative  Talooks  was  not  to  be 
settled  until  after  survey  and  measurement.  On  the 
other  hand,  the  four  Bundohusts  or  settlement  papers 
*  of  1174,  if  genuine,  prove  that  in  1767  a.d.,  the 
rent  of  each  of  the  four  Talooks  became  fixed  and 
invariable ;  and  the  Dakhilas  support  the  contention 
of  the  Defendants  that  they  and  their  predecessors 
had  ever  since  continued  to  hold  their  lands  at  these 
rents.  The  Furud  shows  that  in  1792,  and  the 
petition  shows  that  in  1810,  the  Zemindar  for  the 
time  being  recognized  the  Bundohusts  of  1174,  and 
admitted  the  title  of  the  Defendants.  Unless,  there- 
fore, this  evidence  can  be  successfully  impeached,  it; 
seems  fully  to  warrant  the  conclusion  of  the  Zillah 
Judge  that  the  Defendants  had  relieved  themselves  of 
the  heavy  burthen  which  the  law  cast  upon  them,  and 
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established  the  immunity  of  their  lands  from   further 
assessment. 

Before,  however,  considering   the  objeDtions   taken 
to  the    genuiness   or   credibilily    of    the  Defendant's 
evidence,  their  Lordships   desire  to    notice    the    ob- 
jection taken  by  the   Attorney-General,  to  the  effect 
that  these  documents,  if  genuine,  contain  no  "  words 
of  inheritance "  (to  use  the    English    phrase),  i.e.   no 
expression  importing  the  hereditary  character  of  the 
alleged  tenuren.     Their  Lordships   conceive  that  this 
objection,  which  does  not  appear  to  have  been  taken 
in  the  Courts  below,  is  not  open   to  the  Appellant  in 
these  suits.     He  is  not  suing  for  the  recovery  of  the 
lands,  or  to  disturb  the  possession  of  the  Defendants, 
in  which  case  he  might  have  been    successfully  met, 
and  no  doubt   would  have  been  met,  by  a  plea  of  the 
Kegulation   of    Limitations.     His   suits    are  for   the 
enhancement   of   rent.     The    pleadings  consequently 
admit  the    existence  of  the   tenures,  and   the  lawful 
occupation  of   the   Defendants.    ,  The  only   question 
between    the    parties    is,  whether   the    Talooks   are 
Tashkhia    or  Mocurrery ;  i.e.   whether  they  are  held 
at  a  variable  or  at  a  fixed  and  invariable  rent.  More- 
over, if  the  objection  were  open  to   the  Appellant,  it 
could  hardly  prevail  against  the    evidence  which    the 
record  affords,  that  for  upwards  of  a   century   these 
Talooks  have  been  treated  as   hereditary,  and  as  such 
have  both  descended  from  father  to  son,  and  been  the 
subject  of  purchase.     It  may  further  be  observed  that 
in     the    mutation    papers     of    1807,    the    Talook   of 
Beeshtodeb  is  expressly  termed  "hereditary." 

What  then  are  the  objections  to  the  proof  offered 
by  the  Defendants  ?  The  first,  and  not  the  least  for- 
midable, is  that  based  upon    the   fact,  established,  if 
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18G5.        not  admitted,  that    S_^nd  Tmamoodeen  Mihomed  died 
Baboo  gopal  in  1192  B.E.  01*  1785  A.D.  Tliis  applies  directly  only  to 
THAKoca     the  i^u/Mc/,  and  to  some  of  the   Dakhilas.     It  affects 
ry.  ^\         the  more  material  documenis  (the  Bundohiists  of  1 174) 
CnuNDER     in  so  far  only  as  it  tends  to  deprive  them  of  the  impor- 
tant corroboration  which  they  derive  from  the  Funid,  if 
genuine,  and  to  throw  suspicion  generally  on  the  De- 
fendants' case. 

It  is  clear  that  the  Fiivud  bearing  the  seal  and 
"  *SV/"  signature  of  Stjud  Imamoodecn  Mahomed 
has  not  been  concocted  recently,,  or  for  the  purposes 
of  these  suits. 

That  it  existed  in  1806,  and  was  filed  with  other 
documents  in  the  suit  before  Mr.  Wuiden^  is  shown 
beyond  reasonable  doubt.  Ic  is  very  unlikely 
that  it  should  have  been  fabricated  for  production 
in  that  suit,  which  was  one  between  the  Talookdars 
and  their  sub-tenants.  On  the  other  hand,  it  appears 
that  the  Perpetual  Settlement  of  this  Zemlndari/^  the 
most  important  transaction  in  its  history,  was 
concluded  several  years  after  Sjiid  Iinamoodeeii 
Mahomed^s  death,  in  his  name,  though  possibly 
without  the  use  of  his  seal.  This  was  six  years 
later  than  the  date  of  the  Furnd.  There  is  abun- 
dent  evidence  of  the  appearance  of  his  seal  and 
of  his  ^'- Sri^''  signature  upon  other  Zemindary 
documents  purporting  io  bear  a  date  later  than 
that  of  his  death.  It  such  documents  have  been 
rejected  in  some  cases,  they  have  been  admitted  and 
acted  upon  in  others.  Weighing  the  evidence  on 
both  sides,  their  Lordships  are  not  disposed  to  dissent 
from  the  conclusion  of  Mr.  Kemp^  that  the  date  of  Synd 
Tmamoodeen  MaJiomcdl^  death  is  not  a  fatal  objection  to 
the  genuineness  of  the  Furud,  and   the   Dakhilas  im- 
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poached  on  the  same  ground;  but  that  all  may,  never-        i^^o. 
theless,  be  taken  to  have  come  from  the  Sharista  or  baboo  gopad 
office  of  the  Zemindar.  ThIkoor 

It  is  then  obijected,   as  a  suspicions    circumstance,  ^• 

that  though  the  Farud  was  produced  in  1806,  the  Chunder 
Bundohusts  or  settlements  of  1174,  to  which  it  refers, 
were  not  then  produced.  The  answer  to  this  is,  that 
their  production  was  not  necessary  for  the  purposes 
of  that  suit.  Documents  are  not  produced  in  the 
Courts  of  India  without  some  risk ;  and  of  all  men 
the  dependent  Taloolalar  has  the  greatest  reason 
to  be  careful  of  his  title-deeds,  since,  whatever  may 
have  been  the  recognition  of  his  title  by  his  existing 
Zemindar^  he  may  at  sonie  future  time  have  to 
establish  that  title  by  the  strictest  proof  against 
one  coming  in  by  purchase  at  a  sale  for  arrears  of 
revenue. 

Another  objection  taken  to  the  genuineness  of  the 
Bundohusts  of  1174  is  that  no  meution  of  them  is 
made  in  the  copy  of  the  Quinquermial  paper  for  1227 
r..  E.,  corresponding  with  a.  d.,  1820.  That  there  is 
.some  foundation  for  this  objection  their  Lordships 
do  not  deny ;  as  that  document  is  not  very  well 
authenticated.  Little,  if  any,  weight  seems  to 
have  been  attached  to  it  even  by  the  Principal  Sadder 
Ameen,  whose  judgment  was  in  favour  of  the  Appel- 
lant. The  inferrence  founded  on  the  omission  to 
mention  certain  papers  is  not  conclusive  against  their 
existence ;  and,  indeed,  there  is  in  the  last  column  of 
this  Quinquennial  return  a  general  reference  to  papers 
other  than  those  mentioned  in  the  preceding  columns. 
Whatever  may  be  the  force  of  this  inferrence,  it  seems 
too  slight  to  outweigh  the  corroborative  proof  of  the 
existence  of  the  Bundohusts  long  before  1820,   which 

VOL.  X.  Y 
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18G5.  [^  afforded  by  the  Firrudj  and  by  the  Zemindars 
eaboo  Gopal  petition, 
Thakoor  The  evideDce  that  has  been  given  on  either  side,  to 
Teluck  Pi'^"^®  or  to  disprove,  thast  the  enjoyment  of  the 
CnuNDER  Tcdook  has  been  consistent  with  the  hypothesis  that 
the  tenures  were  Mocurrery^  remains  to  be  considered. 
The  earlier  Dalchilas  produced  (the  objection  to  such 
of  them  as  are  subsequent  in  date  to  the  death  of  Sijiid 
Imamoodeen  3Iahomed  hocYing  ah'eady  been  disposed  of) 
prove  that  for  upwards  of  twelve  years  prior  and  up  to 
the  perpetual  Settlement  the  Talovls  were  held  and 
enjoyed  at  the  fixed  rents  specified  in  the  several 
Bundohists.  So  far,  then,  the  Defendants  have 
given  the  proof  which  the  Eegulations  require  from 
them.  But  then  it  is  ohieaiQ^Va^tjummaivasilBalvee 
papers  produced  by  the  Appellant  show  that  at  a  sub- 
sequent period  the  rents  were  variable.  These  papers 
are  for  various  years  between  the  yeai  1203  and 
1216,  and  purport  to  show  the  collections  in  these 
years  made  either  by  the  Eeceiver  appointed  by  the 
Court  of  Wards  during  the  minority  ef  the  Zemindarj 
or  by  a  lessee  named  Mozooindar.  They  do  not 
mentioned  the  Talool-  Sheeh-Kcuit  Chucherhuthj^  which 
is  the  subject  of  the  first  suit ;  and  the  title  of  the 
Defendants  in  that  suit  is,  therefore,  unaffected  by 
them.  It  is  perhaps  for  that  reason  that  so  little 
notice  of  them  is  taten  by  Mr.  Kemp  in  his  judgment. 
On  the  other  hand,  if  genuine,  they  do  show  that 
during  these  years  rents  higher  than  those  which  the 
Defendants  contend  to  be  fixed  or  invariable  were  de- 
manded and  realized  in  respect  of  the  other  Talooks, 
and  that  those  rents  were  to  some  degree  variable  in 
amount.  But  all  these  accounts  'appear  to  be  of  a 
date  earlier  than  1  SiQ.     In  that  year,  it  appears  from 
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the  Zemindar'' s  petition,  the  Taloohdars  remonstrated 
against  certain  exactions  to  which  they  had  been  sub- 
jected, asserted  the  title  which  their  successors  now 
assert,  and  obtained  a  recognition  of  it  from  the  then 
Zemindar.  There  is  no  evidence  that  since  that  time  the 
rent  paid  in  respect  of  any  of  the  Taloolis  has  varied, 
and  it  is  shown  that  for  fourteen  years  after  he  had 
full  notice  in  the  proceeding  before  Mr.  Knott,  that 
the  Defendants  relied  on  the  alleged  settlement  of 
1174,  the  Appellant  continued  to  receive  the  rents  so 
fixed  without  seeking  to  enhance  them.  The  con- 
clusion, therefore,  to  which  their  Lordships  would 
come  upon  the  evidence  is,  that  between  17G8  and 
the  date  of  the  Perpetual  Settlement  the  enjoyment  of 
these  TalooliS  was  consistent  with  the  Bundohists  of 
li74,  that  it  has  been  equally  so  since  1810,  and  that 
if  higher  and  varying  rents  were  exacted  in  respect 
of  any  of  the  Taloolis  during  the  period  covered  by 
the  jumma  tvassil  Bakee  papers,  such  exaction  was 
wrongful,  and  was  remedied  in  1810,  when  the  re- 
cognition of  the  Zemindar  remitted  the  Taloohdars  to 
their  original  rights.  This  argument  assumes  the 
genuineness  of  the  jumma  wasil  Bakee  papers,  as  to 
which  there  may  be  some  doubt.  They  are  certainly 
inconsistent  with  the  Dakhilas  for  those  j-ears  pro- 
duced by  the  I>efendants. 

On  the  whole,  their  Lordships,  though  labouring 
■under  the  disadvantage  of  having  heard  only  the 
able,  but  at  the  same  time  candid,  argument  for  the 
Appellant,  have  failed  to  find  any  sufficient  grounds 
for  disturbing  the  judgment  of  the  Court  below  upon 
a  pure  issue  of  fact.  The  order,  therefore,  which 
Ihcy  must  humbly  recommended  Her  Majesty  to  n'lake 
h  that  this  appeal  be  dismissed. 
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Mrssi'MAT  -Jariut-ool-Butool  -     -     -     Appellant  J 

AXI> 

jVIu.ssumat  Hoseinee  Begim     -     -     -     Respondent* 

On  appeal  from  the  Sadder  JJewann>j  Adawliit 
North-  West  Provinces. 

loth  June,    jL  HIS   was  an  application  by  the  Appellant  for  an 

^60^       order   that  the   Respondent,   who   was  in    possession 

Withiu  six  as  a  decree-holder,   under  an  execution   order  of  tho 

months  after    ci     i  1        r\  a  '  •  p         .  1 

decree  and  A^udder  Coiirt,  to  givG  sccurity  lor  the  protection 
Smissio^n  of  ^^  ^'^^  property  in  suit  pending  the  appeal  to  England. 
an  appeal  The  petiKon  alleged,  that  the  Eespondent  instituted 

England,  fhe  a  suit  agaiust  the  Appellant,  claiming  possession  of 
Sudder  De-  estate  Called   Purhut,   and  certain  villages  ;   that 

luanny  Court  '  o       J 

upon  an  ex     a  decree  was  made  in  favour  of  the  Eespondents  ;  the 

2xirie  appli- 
cation, with.-  ■,  r        1  -       1  -7  •  mi         -T-.  •     1 

out  notice,  ''"'  Present : — Axcnibers  ot    the   Judicud  Committee — The  Eight 

isauedaiiexe-  Hon.  the  Lord  Justice  Knight  Bruce,  the   Eight  Hon.   the    Lord 

puttino-  the  Justice  Turner,  and  the  Eight  Hon.  Sir  John  T.  Coleridge, 

deeree-holder  Assessors  :  The  Eight  Hon.  Sir  Lawi'ence  Peel,  and  the  Ei^ht 

iu  possession.  c--     t             it-    n  i     i 

This  was  done    Hon.  bir  James  \V  .  Colvile. 
without  call- 

ino-  for  security  as  provided  by  sec.  4,  ^cn,  Ecg  XVI.  of  1797.  The 
Appellant,  on  the  admisssiun  of  the  appeal,  applied  to  the  Swldcr  Court 
for  secmity  from  the  party  in  possession  pending  the  appeal,  but 
that  Court  held  that  as  the  decree-Holder  was  in  possession  under  an 
execution  Order,  which  could  not  be  appealed  from,  they  had  no  jiower 
to  interfere.  On  petition  the  Judicial  Committee,  in  the  circumstances, 
and  upon  affidavit  of  waste,  made  an  Order,  declaring  that  it  was  com- 
petent to  the  Sudder  Court  to  require  security  to  be  given  for  protection 
of  the  property  i)ending  tlic  niijical,  notwithstambng  execution  of  the 
decree  had  issued,  and  gave  permission  to  the  Apjiellant  to  apply  to  the 
Sudder  Couit  vath  an  intimation  of  that  oi>iniou. 
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Petitioner  appealed  to   the  Siidder  JDcwaninj  Adrnvlut       i860. 
for    the    North-Wcsteni  Provinces,    and    that  Court    McssuiiAX 
affirmed  the  decree  of  the  Civil  Court,  and  dismissed  '^-"4\';3-°°^- 
the  appeal  ;    but    allowed   an   appeal    to  the    Privy  *• 

•  ,  ,  •  IP  ,   •    ■>  \      Mrs.sf-MAT 

Council,     the    transcript    record    01    which     appeal     i-osmnee 
arrived  in  England  on  the  1st  of  Fehruary^  1865. 

The  petition  set  out  the  circumstances  which  j^avo 
rise  to  this  application,  from  which  it  appeared  that, 
prior  to  the  admission  of  the  appeal,  the  Re- 
spondent applied  for  execution  of  the  decree  of  the 
Civil  Court,  as  affirmed  by  the  Sadder  Dewanmj 
Adaivlut^  and  the  same  was  ordered  to  be  carried 
into  execution,  whereupon  the  Respondent  was  put 
in  possession  of  the  estate.  This  order  was 
made  and  carried  into  effect  without  taking 
any  security  from  the  Respondent.  The  mode 
for  proceeding,  and  the  course  to  be  pursued  by  the 
Sudder  Court  in  case  of  an  appeal,  is  prescribed  by 
Ben.  Reg.  XVI.  of'  1797,  which,  by  sec.  4  provides 
that — "  In  cases  of  appeal  to  His  Majesty  in 
Council,  the  Court  of  Sudder  Dewamvj  Adawlut 
may  either  order  the  judgment  passed  by  them 
to  be  carried  into  execution,  taking  sufficient 
security  from  the  party  in  whose  favour  the  same  may 
be  passed,  for  the  due  performance  of  such  order  or 
decree  as  His  Majesty,  his  heirs  or  successors,  shall 
think  fit  to  make  on  the  appeal,  or  to  suspend  the 
execution  of  their  judgment  during  the  appeal, taking 
the  like  security,  in  the  latter  case,  from  the  party  left 
in  possession  of  the  property  adjudged  against  him.'' 
IS^otwithstanding  the  provisions  of  the  above-men- 
tioned Regulation,  the  Sadder  Dewanmj  Adawlut 
did  not  take  security  from  the  Respondent  upon 
the  admission   of   the  appeal   of  the   Petitioner ;  and 
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18G5.       altlioiigli  tlie  Petitioner  caused  several  applications  to 
McssuMAT    be  made  to  tliat  Court,  with   a   view  to  security  being 
'^^BuTooL^'  ^^^^^'^  from  the   Respondent,   such  applications  were 
»•  reiected.      The  last  of  those  applications  was  reiectcd 

Bosr.iNEE    by  the  Court  on  the   20th   oi   Novemher  1863,  when 
the  opinion  of  the   Court  was^recorded   in  the  follow- 
ing terms : — "The   first   point  to   be  considered  is, 
whether  we  can  take  this   application  into   considera- 
tion.    On  this  point  we  are  of   opinion  ]  that,  as  this 
application  is  preferred  under  sec.  4,  Ben.  Reg.  XNl. 
of  1797,   it  is  unnecessar}'  to  refer  to   the  provisions 
of  Act,  No.  YIII.  of  1859,  relative  to  reviews  of  judg- 
ments.    The  next  point  is,   whether]  this  application 
can  be  granted.     On  this  point  we  are'of  opionion  that, 
as  execution  of  decree  has  been  completed,  the  Court 
are  not  in  a  position  to  call  upon  the  decree-holder  to 
furnish  security.      Had  the  application  been  made 
in  due  time    before    execution    of    the    decree    had 
taken  place,  there   would   liavc  been  no  difficulty  in 
complying  with  it.      The  law   above  c[uoted   docs  not 
contemplate   the  cases  of  decrees  already   executed. 
Sec.  92,  Act  Xo.  VIII.   of  1859,   is,  in  our  opinion, 
inapplicable.     We  accordingly  reject  the  application." 
The    petition   then    alleged,    that   the    Petitioner, 
finding  it  impossible  to  obtain  redress  in  India  in  the 
matter  of  security  from  the  Respondent,   had  been 
compelled  to  wait  until  an  application  could  be  made 
on  her  behalf  to  Her  Majesty  in  Council,  and  that  this 
application  was  made   at  the  earliest  date  at  which  it 
was  possible  to  have  made   the  same  ;   and  it  was  in- 
sisted, first,    that   it    was    the    duty   of   the   SudJer 
Dcwanwj    Adawlid^    upon    or   after    the    admission 
of   the    Petitioner's    appeal,     to    have    taken    seen- 
j'ity  from   the   Respondent    for   the  property    which 
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had  been   transferred  to  her,  by  reason  that  the  Ben.        i'^*^^. 
Eeg.  XVI.  of   1797,  so  far  as  respects   the  taking  of    Mussumat 
security,   was   imperative,    and    gave    the    Court    no  "^^o^u^^ool^" 
option  or  discretion  in  the  matter.     Secondly,  that  ^- 

the  opinion  of  the  Sadder  Dewanwj  Adaiulut,  to  the  iIoskixeb 
effect  that  the  Ben.  Reg.  XVI.  of  1797,  did  not  con-  ^^'''^^''• 
template  the  cases  of  decrees  already  executed,  was 
erroneous,  and  that,  on  the  contrary,  the  Ben.  Reg.  V. 
of  1798,  referring  inter  alia  to  cases  of  appeal 
under  Ben.  Reg.  XVI.  of  1797,  and  providing  a  mode 
of  enforcing  security  by  attachment  of  the  property, 
expressly  includes  cases  of  executed  judgments,  and 
that  thus  a  strong  presumption  was  afforded  that  Ben. 
Reg.  XVI.  of  1797  (in  the  absence  of  any  expressed 
exception)  was  intended  also  to  include  such  cases; 
and  the  Petitioner  submitted  that,  under  the  provi- 
sions of  the  Ben.^Q^.  XVI. of  1797,  she, having  lodged 
her  appeal  within  the  time  fixed  by  that  Regulation, 
was  plainly  entitled  to  the  benefit  of  the  security  pre- 
scribed by  the  same.  That  as  no  appearance  had  yefc 
been  entered  on  behalf  of  the  Respondent  to  the 
appeal,  and  as  considerable  time  must  necessarily 
elapse  before  judgment  can  be  obtained  upon  the 
appeal,  the  Petitioner  had  good  reason  to  fear  that, 
unless  security  be  taken  from  the  Respondent,  the 
property  which  has  been  transferred  to  the  Respon- 
dent in  execution  of  the  decree  appealed  from  would 
be  almost  entirely  wasted  pending  the  appeal, 
and  the  Petitioner  unable  to  reap  the  benefit  of  the 
decision  upon  appeal,  if  the  same  should  be  in  her 
favour;  and  the  petition  prayed  that  the  Respon- 
dent might  be  ordered  within  six  weeks  from  the 
service  of  an  Order  upon  her  to  that  effect,  to  give 
full  and  sufficient  security  to  the  Sadder  Dewanwj 


jARIUT-OOr 
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i86j.        Adawlut  for   the    North- Western   Proviiioes    for    tlie 
MrssuMAT    due  performance  of  such  decree  as  Her  Majesty  in 
Council   shall   think  fit  to  make  on  the  appeal,    and 
V'  that  the  amount  of  such  security  might  be  calculated 

HosEi>rEE  and  dertermined  b}^  the  Suddcr  Deminny  Adatvluf, 
and  that  in  such  calculations  the  mesne  profits  which 
have  accrued  from  the  property  since  the  trnsfer 
tliereof  to  the  Respondent,  as  well  as  the  value  of  the 
property  transferred,  may  be  taken  into  account ;  or 
that  in  default  of  the  Bespondent  giving  the  required 
security  within  the  before-mentioned  period,  then  that 
so  much  of  the  properly  transferred  to  the  respon- 
dent as  is  now  in  her  possession  or  power  may  be 
placed  under  attachment  pending  the  appeal ;  that  the 
requisite  directions  may  be  given  for  the  purposes 
aforesaid,  or  for  other  relief. 

Affidavits  were  filed  confirming  the  facts  contained 
in  the  petition,  and  of  the  waste  committed  by  the 
party  in  possession. 

Mr.    IV.  H.  Melvill,  and   Mr.   Ahnaric  Rumsei/, 
for  the  Petitioner. 

First :  We  are  entitled  to  an  Order  directing  the 
Suddcr  Court  to  obtain  security  from  the  Respon- 
dent pending  the  appeal.  The  affidavits  show  that 
the  estate  is  being  wasted.  In  re  Rnjah  Vassareddy 
Lutclimeputty  Naidoo  (a)  is  a  case  which  illustrates 
our  position  that  the  estate  may  be  entirely  lost  by  the 
Court  below  neglecting  to  take  security.  The 
Sudder  Dewanny  Court  should  not  have  allowed  the 
Order  for  the  execution  to  the  decree-holder  with- 
out taking  security,  Ben.  Reg.  XVI.  of  1897, 
sec.  2,  which  embodies  Statute,  21st  Geo.  III.  c.  70, 

(«)  o  Moore's  Ind.  Ajip.  Cases.  300. 
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sec.  21  of  Ben.  Eeg.  XIII.  1808,  sec.  11,  cl.  3; 
Circular  Orders  of  the  North-  West  Provinces,  Yol.  I. 
p.  513.  [Sir  John  Coleridge:  Why  was  not  an 
application  made  to  stay  execution  ?]  We  had  no 
notice  that  the  Order  ^would  be  applied  for.  When 
the  appeal  was  admitted  six  months  had  not  expired, 
therefore  we  were  not  too  late  in  applying  for  security. 
Ben.  Reg.  Y.  of  1798,  sees.  5  &  6,  provides  for  ad- 
ditional security  after  appeal.  [Sir  James  Colvile  : 
Does  not  the  Act,  No.  YIII.  of  1859,  provide  that 
there  shall  be  no  appeal  from  an  Order  directing 
execution  ?]  It  may  be  that  such  Order  was  not  ap- 
pealable, but,  notwithstanding,  this  Court  can  admit  an 
appeal.  The  East  India  Company  v.  Syed  Ally  {a). 
Secondly,  if  there  is  any  doubt  as  to  the  power  in 
this  Tribunal  to  grant  the  prayer  of  the  petition, 
we  ask  for  leave  to  apply  to  the  Sadder  Court  for 
security,  with  an  intimation  of  your  Lordships' 
opinion  on  the  question  of  law,  as  In  re  Muir  (b).  If 
an  Order  cannot  be  made  in  either  of  these  forms,  we 
are  in  the  alternative  prepared  with  a  petition  for 
special  leave  to  appeal  from  the  execution  Order,  and 
to  have  the  question  argued  nunc  pro  tunc^  as  was 
done  in  Exq.  Minchin  (c). 


lS6c. 

MrssuMAT 
Jarict-ool- 

BUTOOL 

V. 

MUSSUUAT 

HosEINEE 

Begum. 


The  Lord  Justice  Turner  : 

Their  Lordships  have  felt  some  difficulty  in  dealing 
with  this  case,  which  in  the  circumstances  is  new. 
But,  on  examining  the  Eegulations  and  considering 
the  nature  of  the  case,  they  are  of  opinion,  that  an 


VOL.  X. 


(«)  7  Moore's  Ind.  App.  Cases,  555. 

{h)  3  Moore's  P.  C.  Cases,  150 

{c)  4  Moore's  Ind.  App.  Cases,  220. 
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1865.  Order  may  be  made   upon   this   application.     At  the 

MossuMAT  same  time,   they  think  the   proper  Order  to   be   made 

"^BuTooL^'  should  be  one  which  should  leave  it,  as  far  as  possible, 

_,    *■  in  the  discretion  of  the  Sudder  Dewannii  Adaivlut  as 

MUSSUMAT  .  ■■' 

HosEi>EE  to  what  proceedings  or  what  steps  should  be  taken  ; 
^^^'  and  their  Lordships  propose,  therefore,  to  make  the 
Order  in  this  form  : — Their  Lordships,  being  of 
opinion  that  it  is  expedient  that  sufficient  security 
should  be  taken  from  the  Eespondent  for  the  due  per- 
formance of  such  Order  and  decree  as  Her  Majesty 
may  make  on  this  appeal,  and  that  it  is  competent 
to  the  Sudder  Dewanny  Adawlut  to  require  such 
security  to  be  given,  or  otherwise  to  provide  for  the 
protection  and  security  of  the  property  in  question 
pending  this  appeal,  notwithstanding  that  execution 
had  issued  before  this  appeal  was  allowed  ;  and  that 
the  Appellant  be  at  liberty  to  apply  to  the  Sudder 
Dewanny  Adwlut  for  such  security  to  be  given,  or 
such  provision  to  be  made,  as  she  may  admit. 

By  the  Order  in  Council  made  on  the  petition,  it 
was  ordered,  that  the  Appellant  be  at  liberty  to  apply 
to  the  Sudder  Dewanny  Adawlut  for  the  North- 
western Provinces  for  such  security  to  be  given,  or 
such  provision  be  made  for  the  protection  and  security 
of  the  property  in  question  pending  this  appeal  as  she 
may  be  advised.  Whereof  the  Judges  of  the  Sudder 
Dewanny  Adawlut  for  the  North-  Western  Provinces 
of  Bengal  for  the  time  being,  and  all  other  persons 
whom  it  may  concern,  are  to  take  notice  and  govern 
themselves  accordingly. 
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Shama  Purshad  Roy  Chowdery, 
and  others      -         -  . 


Appellants^ 


AND 


HuRRO  Purshad  Roy  Chowdery,  )  „  7    ,  * 

'  >  Uesponaents. 


AND    ANOTHER 


On  appeal  from  the  Sudder  Deivanny  Adawlut 
of  Bengal. 

iHE    Appellants    were     the     sons     and    heirs    of    3rd  March, 
Doorga  PurUiad  Roy   Chowdery,  who  had  in  his  life-        ^^^^• 

*  Present :    Members  of   the   Judicial  Committee, — The  Right  of  Bm.  Ee?. 

Hon.  Lord  Kingsdown,  the  Eight  Hon.  the  Lord  Justice  Knight  HI-  of  1793, 

Bruce,  and  the  Eight  Hon.  the  Lord  Justice  Tmner.  ^'^tlTTth 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Right  ZiUah  and 

Hon.  Sir  James  W.  Colvile.  City  Courts 

are  prohibited 
.    .  from  enter- 

taimng  any  cause  which,  from  the  production  of  a  former  decree  or 
the  records  of  the  Court,  shall  appear  to  have  been  heard  and  deter- 
mined by  any  former  Judge,  or  any  Superintendent  of  a  Court  having 
competent  jurisdiction."  Held  to  apply  only  to  a  case  in  which  the 
question  to  be  determined  in  the  suit  was  the  same  as  had  been  already 
heard  and  decided,  and  not  to  a  case  where  new  circumstances  had 
intervened  and  altered  the  nature  and  character  of  the  question  to  be 
determined. 

Money  realized  under  a  decree,  or  judgment,  cannot  be  recovered 
back  in  a  new  suit  or  action,  while  such  decree  or  judgment  under  which 
it  was  recovered  remains  in  force,  as  the  original  decree,  or  judgment, 
must  be  taken  to  be  subsisting  and  valid  until  it  has  been  reversed  or 
superseded  by  ulterior  proceeding. 
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1865.        time  instituted  a  suit   in    the   Zillali    Court    of    the 

Shama       Twenty-Four  P«;v72/.««a/^,!j  against  the  original  Eespon- 

EoY^^     dent,  Tura  Purshad  Roji  Choivdery^  who  died  pending 

Chowdery    the  appeal,  and  was  afterwards  represented  by  the  pre- 

HuERo       sent  Respondents.   The  object  of  that  suit  was  to  obtain 

^^EoY^~      a  refund  and  recovery  from  the  former  Eespondent 

Chowdery.  of  the  sum  of  Rs.  23,294.  9.  16^.  on  account  of  prin- 
cipal and  interest  and  costs ;  such  principal  money 
having  been  realized  by  him  from  Doorga  Purshad  Roy 
Choivdery^  for  interest  which  accrued  on  another  prin- 
cipal sum,  under  a  decree,  dated  the  12th  of  August^ 
1844,  made  in  a  suit  instituted  in  the  same  Zillah 
Court.  It  appeared  that  this  latter  decree  was  contrary 
both  in  spirit  and  in  terms  to  an  Order  of  Her  Majesty 
in  Council  of  the  18th  of  July,  1849,  made  subse- 
quently in  an  appeal  (a),  in  another  suit  between  the 
same  parties  involving  substantially  the  same  rights ; 
raising  the  same  questions  of  law  and  fact,  and 
dealing  with  the  same  principal  sum  on  which  the  in- 
terest claimed  and  recovered  by  Tar  a  Purshad  Boy 
Chowdcry  in  the  above-mentioned  suit  had  accrued. 

The  principal  questions  raised  by  the  present  ap- 
peal were,  first,  whether  as  the  sum  sought  to  be 
recovered  by  Doorga  Purshad  Roy  Choivdery  was 
obtained  by  the  original  Eespondent  under  a  decree 
of  the  Zillah  Court,  such  decree  could  be  pleaded, 
under  Ben.  Eeg.  III.  of  1793,  sec.  16,  as  a  bar  to  the 
suit,  notwithstanding  the  beTore-mentioned  Order  in 
Council ;  and  secondly,  whether,  independently  of  that 
section  of  the  Eegulation,  the  money  having  been  paid 
under  a  decree  of  a  Court  of  competent  jurisdiction, 
he  was  precluded  from  recovering  in  a  new  suit,  so 

(ff)  See  Doorga  Persliad  Eoy  Chowdr}^  v.  Tarra  Persad  Eoy 
Chowdiy,  4  Moore's  Ind.  App.  Cases,  452. 
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long  as  the  decree    under  which    it  was    recovered         is^*^- 
remained  iu  force. 

The  material  facts  of  the  case  are  fully  stated  in  the 
judgment. 

At  the  hearing  of  the  appeal, 

Mr.  Leith  appeared  for  the  Appellants,  and 
Mr.   W.  II.  Melvill  for  the  Eespondents. 

The  case  of  Doorga  Fershacl  Hoy  CJioivdry  v. 
Tarra  Persad  Roy  Choivdry  (a),  was  referred  to  in  the 
argument  of  the  Appellants ;  and  Ben.  Reg.  III.  sec.  1 6, 
of  179 3, upon  the  question  of  the  suit  being  barred  by 
the  previous  decree,  was  referred  to  and  insisted  on 
by.  the  Respondents. 


Judgment  was  delivered  by 

The  Right  lion,  the  Lord  Jitstice  Tuexee. 

The  facts  of  this  case^  so  far  as  it  is  necessary  to 
refer  to  them,  lie  in  a  narrow  compass. 

In  the  year  1821,  Doorga  Piashad,  claiming  to  be 
entitled  to  the  estate  of  his  uncle,  instituted  a  suit 
against  Shama  Purshad  Nimdy,  a  debtor  to  the 
uncle's  estate,  for  a  recovery  of  the  sura  of  Rs.  23,024, 
principal  and  interest  due  upon  a  Bond.  Pending 
this  suit  and  in  the  year  1827,  TcD'a  Purshad  Roy 
Choivdery^  the  original  Respondent,  sued  Doorga  Pur- 
shad for  recovery  of  one-half  of  the  estate  of  the  uncle,, 
to  which  he  [Tara  Purshad)  claimed  to  be  entitled. 

In  the  j^ear  1829,  there  was  a  compromise  of  the 
suit  instituted  by  Tara  Purshad  against  Doorga 
Purshad,  under  which  compromise  Tara  Purshad 
became  entitled  to  a  six-anna  share  of  the  debt  due 
from  Shama  Purshad  Xundy.      Subsequently  to  thi& 

(a)  4  Moore's  Ind.  App.  Cases,  p.  452. 
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i««5.        compromise,  and   on  the  27t,h    of  -/wZ/y,    1829,  Doorga 
Shama      Purshad  obtained   a   decree   in  the   Provincial  Court 
^^'eoy'^     against    Shama   Purshad  Nundy   for   the    amount   of 
Chowdery    the  principal  and  interest  due  upon  the  Bond.     Froni 
HuRRo      this   decree   Shama   Purshad   Nundy   appealed  to  the 
PrnsHAD     giijjg)'  Court,    and   pending   this   appeal,  and   in  the 
Chowdery.  year  1831,  there   was  a  compromise  of   this  suit  also, 
which  was  affected  by  deeds,  dated  the  16th  of  Ma//, 
1831.     The    terms    of    this    compromise    were,    that 
Shama  Pwr^/iac?  should  pay  Es.  24,217.  12.  17.  at  the 
end  of  three  years,  without   interest,   and  that,  in  de- 
fault  of    payment,     Boorga    Purshad    should   be  at 
liberty    to    proceed   and  realize   the   amount.     This 
compromise  was.  it  appears,  made  without  the  privity 
of  Tara  Purshad,  and  the   payment   stipulated   to  be 
made  by   Shama  Purshad  Nundy  at   the  end   of  the 
three  years  was  not  made  by  him. 

In  this  state  of  circumstances,  Tara  Purshad,  in 
the  month  of  March,  1835,  instituted  another  suit 
against  Doorga  Purshad,  seeking  to  recover  from 
him  his  (Tara  Purshad' s)  six-anna  share  of  Shama 
Purshad  Nundy' s  Bond  debt,  and  of  the  interest  upon 
it  up  to  the  time  of  the  commencement  of  the  pro- 
ceedings against  Shama  Purshad  Nundy  in  the  year 
1821  ;  and  by  the  plaint  in  this  suit,  Tara  Purshad 
reserved  to  himself  the  right  to  bring  another  suit  for 
his  share  of  the  interest  on  the  Bond  debt  from  the 
last-mentioned  date  up  to  the  date  of  the  decree  of 
the  27th  of /w/y,  1829,  which  Doorga  Purshad  had 
obtained  as  a  above  mentioned. 

This  suit  was  carried  through  the  Courts  in  India 
up  to  the  Sudder  Deivanny  Adaivlut,  and  ultimately, 
by  a  decree  of  that  Court,  dated  the  loth  of  April, 
1841,  Doorga  Purshad  was  decreed  to  pay  to  Tara 
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Purshacl  the  entire  amount  of  principal  and  interest 

for  which  his  suit  was  brought.     From  this  decree  of 

the   Sudder   Court,  Doorga   Purshad  appealed  to  Her 

Majesty  in  Council,  and  upon  this  appeal  being  heard    Chowdery 

before  the  Judicial  Committee  in  Jw/y,  1849   (a),  the      Hurro 

Committee  reported  to  Her  Majesty,  that  the  decree  of     "^^^oy"^ 

the  Sudder  Court  ought  to  be   reversed,  and   that   it   Chowdery 

ought  to  be  declared  that  Doorga  Purshad  was  liable 

to  'Para  Purshad  for  a   six-a?iwa   share  of  what  he, 

Doorga  Pushad^   had  received,   or   might  thereafter 

receive,  and  of  what,   if  anything,    he   might   at  any 

time  after  the  16th  of  May,  1833  (being  the  expiration 

of  the  time  limited  by  the  deeds  of  compromise  of  the 

16th  of  May  1831),  without  his  wilful  default,    have 

recovered  or  received  from  Shama  Purshad  Nundy, 

or  in  respect  of  the  sum   of  Es.  24,217.   12.    17.,   and 

the   interest    thereon,  payable    by    Shama    Purshad 

Nundy  under  the  decree  of  the  27th   of  July,    1829, 

and  the  compromise  of  the  16th  of  May,  1831,   and 

that  the  case  ought  to  be  referred  back  to  the  Sudder 

Dewanny    Adawlut,    to    ascertain,     carry    out,     and 

enforce  the    rights  and    liabilities   of  the  parties  as 

above  declared,  and  that  Tara  Purshad  should  be  at 

liberty    to  apply  in    the  suit    of    Doorga    Purshad 

against  Sha?na  Purshad  Nundy  for  leave   to   enforce 

the  decree  in    that  suit,    as  he    might   be    advised, 

for  the  recovery    of  his    six.-anna  share  of  the    Rs. 

24,217.  12.  17.,  and  interest,  in  so  far  as  the  same  had 

not  been  already  recovered. 

By  an  Order  'of  Her  Majesty  in   Council,   bearing 

date  the  18th  of  July,  1849,  this  report  was  approved, 

and   it  was  ordered  that   the    decree   of  the   Sudder 

Court  of  the  15th  of  April,  1841,  should  be,  and  the 

(ff)  4  Moore's  Ind,  App.  Cases,  464. 
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18(35.        Scame  was  thereby  reA'ersed,    and  that   it  bo  declared 
Shama       -  '-  done  as  in  the  report  more  fully  set  forth  and  re- 

PuBSHAD     commended,  and  that  the  same  be  duly  and  punctually 
Ohovdery    obeyed,  complied  with,  and  carried  into  execution. 
Hdrro  In    the    meantime,    pending    this    appeal    to    her 

PuKsHAD  ]\j;.^jpsty  in  Council,  and  on  the  3rd  of  December, 
'Chowdeey.  1S42,  Tara  Pitrshad  instituted  a  further  suit 
a<^ainst  Dourga  Purshad  to  recover  the  sum  of 
Bs.  4,593.  12.  9.,  the  interest  upon  his  six-aw«a  share 
of  the  sum  secured  by  the  Bond,  from  the  year  1821, 
when  the  proceedings  against  Shama  Purshad  Nundy 
were  commenced,  up  to  the  27th  o'f  July  1829,  when 
the  decree  against  him  was  made,  being  the  interest 
for  which  by  the  plaint  in  his  original  suit  he  had 
reserved  to  himself  the  right  to  sue.  This  suit  was 
heard  before  the  Principal  S udder  Ameen  on  the  1 1th 
of  August^  1843,  and  by  his  decree  of  that  date  he 
dismissed  the  suit;  but,  upon  an  appeal  by  Tara 
Purshad  to  the  Judge  of  the  Zillah  Court,  the  deci- 
sion of  the  Sadder  Ameen  was  reversed,  and  Doorga 
Pitrshad  was  ordered  to  pay  to  the  Respondent  the 
Es.  4,593.  25.  9.,  with  interest  at  12  per  cent,  per 
annum,  from  the  time  of  the  commencement  of  the 
suit,  with  the  costs  in  both  Courts ;  and  upon  a 
special  appeal  by  Doorga  Purshad  to  the  Sadder 
Deioanny  Adawlut,  that  Court  dismissed  the  appeal 
with  costs.  In  consequence  of  these  decrees  Doorga 
Purshad  was  compelled  to  pay  to  Tara  Purshad  the 
sum  of  Es.  11,217.  15.  3.,  which  he  accordingly  paid 
as  follows  :— Es.  8,200.  7.  3.  on  the  28th  of  Ajml, 
1848,  and  Es.  2,927.  8.  on  the  4th  oi  August,  1857. 

Several  attempts  appear  to  have  been  made  by 
Doorga  Purshad  after  Her  Majesty's  Order  in 
Council  arrived   in  India  to  obtain  a  review    of  the 


ON  APPEAL  FROM  THE  EAST  INDIES. 


209 


decrees  made  against  him  iu  the   last-mentioned  suit,       2!^ 

and  to  have   those   decrees   considered  iu   connection       Shama 

with  Her  Majesty's   Order  in   Council,  but  he  failed         eqy 

in  these    attempts,   and  thereupon,   on    the   17th    of  Chowdkky 

Auqust,    1857,   he  instituted  against    Tara   Purshad      Hurro 
,  .  ^      1  •  1      T  TIP  1  •  Purshad 

the  suit  out  of  which  the  appeal  beiore  us  has  arisen,         roy 

By  his  plaint  in  this  suit  he  has  sought  to  recover  the  Cuowdery. 
sum  of  Es.  23,294.  9.  16|.,  being  the  amount  of  the 
sums  paid  by  him  to  Tara  Purshad,  and  of  the  sums 
which  he  has  paid  for  his  own  costs  of  the  proceed- 
ings taken  against  him,  with  interest  on  such  sums 
respectively  from  the  respective  times  of  the  payment 
thereof  at  12  per  cent,  per  annum.  Tara  Purshad, 
by  his  answer  to  the  plaint,  has  insisted  that  the  deci- 
sion of  the  Judge  of  the  Zillah  Court  in  his  favour  in 
the  further  suit  brought  by  him,  having  been  affirmed 
on  appeal  by  the  Sudder  Court,  became  final,  and 
could  not  be  set  aside  by  anew  suit,  and  he  has  relied 
upon  section  IG,  Eegulation  III.  of  J 793,  as  a  bar  to 
the  suit.  On  the  29th  of  June,  1858,  the  suit  was 
heard  before  the  Principal  Sudder  Ameen,  and  was 
by  that  Judge  dismissed  with  costs.  From  this  deci- 
sion Doorga  Purahad  appealed  to  the  Sudder  Court, 
but  that  Court,  by  its  decree,  dated  the  9th  of  May, 
1859,  affirmed  the  decision  of  the  Principal  Sudder 
Ameen. 

The  appeal  now  before  us  is  from  the  decree  of  the 
Sudder  Court  of  the  9th  of  Muij,  1859,  and  from  the 
decree  of  the  lAillah  Court  of  the  29th  of  June,  1858. 
There  is  no  appeal  before  us  from  either  of  the  decrees 
made  in  the  further  suit  instituted  by  Tara  Purshad 
against  Doorga  Purshad,  their  Lordships  having,  iu 
consequence  of  delay  on  the  part  of  Doorga  Purshad, 
refused  an  application  made  by  him  for  leave  to  appeal 
YOL.  X.  A  1 
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isGo.        from    those  decrees.       Doonja    Ptirshad    and    Tara 

Shama       Ftirshad  have  both  died  pending  this  appeal,  and  the 

PoRsHAD     appeal  has  been  revived  and  is  now  in  force  between 

Chowdery    their  representatives,     Shama     Pur  shad    Roy   Chow- 

dery  and  others,   and  Hurro  Purshad  Roy  Choivdery 

and  another. 

The  sole  question  to  be  considered  upon  this  appeal 
is,  whether  Doorga  Purshad  was  entitled  to  recover, 
in  the  suit  instituted  by  him  against  Ta7^a  Purshad, 
the  sums  which  had  been  recovered  by  Tara  Pur- 
shad from  him  under  the  decrees  in  the  suit  which 
Tara  Purshad  had  instituted  against  him ;  and  in 
considering  this  question,  it  must  be  assumed  that  at 
the  times  when  those  decrees  were  made,  Tara  Pur- 
shad  was  rightfully  entitled  to  recover  the  sums 
which  were  payable  under  them,  there  not  being,  as 
has  been  mentioned,  any  appeal  from  those  de- 
crees. Tara  Purshad  insisted  in  the  Courts  in 
Pidia,  and  his  representatives  have  insisted  in  the 
argument  before  us,  that  Doorga  Purshad  was  not 
entitled  to  recover  these  sums  for  two  reasons  :  first, 
that  his  right  to  recover  them  is  precluded  by  section 
16,  Ben.  Eeg.  III.  of  1793;  and,  secondly,  that, 
independently  of  that  provision  in  the  Regulation, 
money  which  liad  been  paid  under  a  decree  or  judg- 
ment of  a  Court  of  competent  jurisdiction  cannot  be 
recovered  in  a  new  suit  or  action,  so  long  as  the  decree 
or  judgment  uuder  which  it  has  been  recovered  is  sub- 
sisting and  in  force.  Upon  the  first  of  these  points 
their  Lordships  have  felt  but  little  doubt.  Section 
16,  Ben.  Reg.  III.  of  1793,  is  in  these  terms: — 
"  The  Zillah  and  City  Courts  are  prohibited  from 
entertaining  any  cause  which,  from  the  production  of 
u   former  decree  or  the  records   of  the  Court,  shall 


ON    APPEAL    FROM    THE    EAST    INDIES. 


211 


appear  to  have  been  heard  and  determined  by  any- 
former  Judge,  or  any  Superintendent  of  a  Court 
having  compotent  jurisdiction.  If  any  doubt  should 
arise  respecting  the  competency  of  the  former  juris- 
diction, the  Judges  are  to  report  the  circumstances  to 
the  S udder  Devmnmj  Adaivlut,  and  wait  the  instruc- 
tions of  that  Court."  Their  Lordships  think  that 
this  provision  applies  only  to  cases  in  which  the  ques- 
tion to  be  determined  in  the  cause  in  the  same  ques- 
tion as  has  been  already  heard  and  determined,  and 
not  to  cases  like  the  present  in  which  new  circum- 
stances have  intervened,  and  altered  the  nature  and 
character  of  the  question  to  be  determined.  Tho 
intent  of  the  resolution,  as  it  seems  to  their  Lordships, 
is  only  to  prevent  the  re-trial  of  the  same  question  ; 
and  it  is  obvious  that  there  is  an  essential  difference 
between  the  question  whether  Tara  Piirshad  was 
entitled  to  recover  against  Doorga  Pershad  before 
the  Order  of  Her  Majesty  in  Council  was  pro- 
nounced, and  the  question  whether,  after  that  Order 
was  pronounced,  he  was  entitled  to  hold  the  money 
which  he  had  previously  recovered. 

Upon  the  second  point  their  Lordships  have  felt 
more  difficulty.  There  is  no  doubt  that,  according 
to  the  law  of  this  country — and  their  Lordships  see 
no  reason  for  holding  that  it  is  otherwise  in  India — 
money  recovered  under  a  decree  or  judgment  cannot 
be  recovered  back  in  a  fresh  suit  or  action  whilst  the 
decree  or  judgment  under  which  it  was  recovered 
remains  in  force  ;  but  this  rule  of  law  rests,  as  their 
Lordships  apprehend,  upon  this  ground,  that  tho 
original  decree  or  judgment  must  be  taken  to  be  sub- 
sisting and  valid  until  it  has  been  reversed  or  super- 
seded by  some   ulterior  proceeding.     If  it  has  been 


1865. 

Shama 

PURSHAB 
EoY 

Chowdery 

V. 

HUBRO 

PURSHAD 

CnoWDEBT. 


212  CASES    IN    THE     PRIVY    COUKCIL 

1865,        so  reversed  or  superseded,  the  money  recovered  under 
SuAMA       it  ought  certainly  to  be  refunded,  and,  as  their  Lord- 
^'"eoy^^     ships  conceive,  is  recoverable  either  by  summary  pro- 
Chowdery    cess,  or  by  a  new  suit  or  action.     The  true  question, 
HuEKo       therefore,    in  such  cases   is,   whether  the   decree   or 
^^'roy^^     judgment  under  which  the  money  was  originally  re- 
Chowdert.  covered  has  been  reversed  or  superseded  ;  and  apply- 
ing this  test  to  the  present  case,  their  Lordships  are 
of  opinion,  that  the  decrees  obtained  by  Tara  Pershad 
against  Doorga    Tersliad    were    superseded    by    the 
Order  of  Her  Majesty  in  Council  pronounced  in    the 
3"ear  1849.     It  was  plainly   intended  by  that  Order 
that  all  the  rights  and  liabilities  of   the  parties  should 
be  dealt  with  under  it,  and  it  would  be  in  contraven- 
tion of  the  Order  to  permit  the  decrees  obtained  by 
Tara   Pershad  pending  the  appeal   on   which  it  was 
made  to  interfere  with  this  purpose.     Moreover,  the 
decrees  now  under  appeal  rest  on  precisely  the  same 
cause   of  suit   as   the  original   decree  which  was  re- 
A'crsed  by  the  Order  of  Iler  Majesty  in  Council.     The 
plaint  in  the  case  on  which  the  original  decree  was 
recovered    describes    the    interest   recovered   by    the 
decrees  under  appeal  as  part  of  the  same  cause  of  suit, 
separated  only  for  the  convenience  of  Tara  Pershad, 
and  the   decrees  under  appeal,   therefore,   were  mere 
subordinate  and  dependent  decrees,   and  their  Lord- 
ships do  not  think  that  these  decrees  can  be  held  to 
have  remained  in  force  when  the  decree  on  which  they 
were  dependent  had  been  reversed. 

That  the  Suddcr  Dcivanwj  Adaidal  has  not,  as 
their  Lordships  think  it  might  have  done,  dealt  with 
the  decrees  now  under  appeal  as  falling  within  the 
direction  given  to  that  Court  by  Her  Majesty's  Order 
in  Counril,   to   ascertain,  carry  out.   a-nd  enforce  the 
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rights  and  liabilities  of  tlie  parties,  does  not,  in  their        ^S65. 

Lordships'  opinion,  vary  the  case.     This  provision  in       Shama 

Her  Majesty's   Order  in   Council   gave  power  to  the      ^^p.o^'^^ 

Siidder    Dcwannu   Adaiuhit   to    deal   summarily   with    Ciio^vdery 

.       ,         .  v. 

the  rights  and  liabilities  of  the  parties,  out  it  could      iIurro 

not,  in  their  Lordships'  opinion,  take  away  any  rights  eoy^° 
which  the  law  would  give  to  Doorga  Purshad  inde-  Chowbkky. 
pendently  of  that  power.  For  these  reasons  their 
Lordships  are  of  opinion,  that  the  decrees  appealed 
from  ought  to  be  reversed,  and  that  the  sums  of 
Rs.  8,200. 7.  3.  and  Es.  2,927. 8.  paid  under  them  ought, 
so  far  as  the  assets  of  Tara  Farshad  will  extend,  to 
be  repaid  by  the  now  Respondents  to  the  Appellant, 
with  interest  at  12  per  cent,  from  the  respective  times 
when  such  sums  were  respectively  paid,  and  that  the 
now  Respondents  ought  also,  so  far  as  Tara  Pur- 
shadh  assets  will  extend,  to  pay  the  costs  of  this  ap- 
peal ;  but  under  the  circumstances  of  the  case,  and 
having  regard  to  the  delay  on  the  part  of  Doorga 
Purshad^  their  Lordships  do  not  think  that  his  repre- 
sentatives are  entitled  to  recover  the  costs  incurred 
by  him  in  the  course  of  the  proceedings  taken  against 
him  by  Tara  Purshad.  Their  Lordships,  therefore, 
will  humbly  recommend  Her  Majesty  to  make  an 
Order  upon  this  appeal  to  the  effect  which  we  have 
mentioned. 
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Appellant^ 

Respondent* 


19tli  &  20tli 
June, 
1865. 


On  appeal  frora  the  Judder  Deivunnr/  Admvlut  of 
Ben  (/id. 

XHE  facts  and  circumstances  of  this  case  sufTiciently 
appear  from  the  judgment  of  their  Lordships  : 

The    appeal  was   heard    ex  parte^  the    Respondent 
not  appearing. 


The  Right 
the  liOrd 


By  a  Pot- 
tah,  in  the 

lease  in  periie-        *  Present :    Members  of  the  Judicial    Committee,- 

tuity,  granted  Hon.  the  Lord  Justice  Knight  Bruce,the  Eight  Hon. 

t(H-of^!.in  the  Justice  Tiu-ner,  and  the  Eight  Hon.  Sir  John  Taylor  Coleridge, 
year  179G,  to        Assessors  : — The  Eight  Hon.  Sir  La-^rcuce  Peel,  and  the  Eight 

theancestorof  -t  o-     t  -itt    /-^  i    -i 

B.  ofapieceof   Uon.  SiT  Jauies  W.  Colvile. 
land,  S.  and 

his  heii's  were  to  enjoy  a  house  built  thereon,  in  consideration  of  setting 
up  an  idol  in  the  hoiise,  -without  pajTnent  of  rent.  Up^vards  of  sixty 
years  after  the  date  of  this  grant,  during  -which  period  the  idolremained 
and  its  worship  uninterruptedly  continued,  no  rent  having  been  paid  by 
the  grantee  or  his  heirs,  ^-1 .  without  any  demand  for  rent,  or  bringing  a 
suit  for  assessment  of  the  propert}%  brought  a  suit  against  B.  to  recover 
six  years'  arrears  of  rent  for  the  house,  at  the  rate  fixed  by  Be;?.  Eeg.XIX 
of  1793,  sec.  10.  Held,  reversing  the  decree  of  the  Sudder  Court,  that 
B. ,  and  those  under  whom  she  claimed,  having  been  in  undisturbed 
possession,  and  the  cause  of  action  having  arisen  sixty  years  before  the 
institution  of  the  suit,  such  suit  was  barred  by  cl.  3,  sec.  3,  oi Ben.  Eeg. 
II.  of  1805. 

Held  further,  that  while  that  clause  takes  away  the  cognizance  by 
any  Coui't  in  Bengal  of  a  suit,  if  the  cause  of  action  should  have  arisen 
sixty  years  before  the  institution  of  the  suit,  it  distinguishes  between  the 
effect  of  the  twelve  years"  limitation  and  that  of  sixty  years, by  precluding 
all  inquiry  into  any  original  defect  in  the  title  under  which  the  possession 
for  the  latter  period  obtain,  and  made  it,  in  effect,  unavailing  to  show 
that  the  possession  of  A.  commenced  under  a  grant  made  null  and  void 
by  the  Regulation  of  1793. 

Whether  the  twelve  years'  limitation  provided  by  the  Ben.  Eeg.  II, 
sec.  3,  cl.  1,  of  1805,  can  be  held  applicable  to  such  a  suit.     Qucpre  ? 

Semble.  That  to  maintain  such  an  action,  a  demand  for  arrears  of  rent 
should  have  been  preceded  by  a  suit  for  assessment  of  rent  under  ^c?;. 
Keg,  XIX.  of  1793,  sec.  10. 
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The  Attorney- General  (Sir  IL    Palmer)^  and  Mr. 
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18G,5. 


Leith,  for  the  Appellant,  argued.  Mussumat 

'  ^^  '       °  Chundha- 

First,  that  the  grantor  had  power  to  alienate   any       Debia 
portion  of  his  estate,  Ben.  Eeg.  I.  of  1793,  see.  9  ;  and    lpcJhka 
that  the  Pottah  conveyinar  the  house.under  which  title       Debia 
the  Appellant   claimed,  was  expressly  sanctioned    by 
Ben.  Reg.  XLIV.  of  1793,  sees.  6  &  8. 

Secondly,  that  the  Conrts  below  had  wrongly  applied 
the  provisions  of  Ben.  Eeg.  XIX.  of  1793,  sec.  lO,  to 
the  case ;  and 

Thirdly,  that  the  suit  was  barred  by  acquiescence, 
as  well  as  by  the  rules  of  limitation,  Ben.  Eegs.  III. 
of  1793,  sec.  14,  and  II.  of  1S05,  sec.  3. 

Their  Lordships'  judgment  having  been  reserved,      i^t  Dec. 
was  now  delivered  by  — ' 

The  Eight  Hon.  Sir  John  T.  Coleridge. 

This  was  an  appeal  from  a  decree  of  the  Suclder 
Dewanny  Adcmlut  of  Bengal,  affirming  a  decree  of 
the  Principal  Suclder  Ameen  of  the  Civil  Court  of 
Mymensing,  which  last  had  reversed  a  decree  of  the 
Sudder  Ameen  of  the  last-named  Court  in  favour  of 
the  Appellant.  The  Eespondent  has  not  appeared, 
and  this  appeal  has  been  heard  ex  loarte. 

The  original  suit  was  brought  by  the  Eespondent 
to  recover  arrears  of  rent  for  six  years  and  nine 
months  preceding  its  commencement,  and  the  follow- 
ing may  be  taken  to  be  the  facts  of  the  case  : — The 
Appellant  and  those  under  whom  she  claims  had  been 
in  peaceable  and  undisturbed  possession  of  the  pro- 
property  for  more  than  sixty  years ;  it  is  in  the  town  of 
Nusseerahad,  and  within  and  parcel  of  a  iowv- annas 
share    of   the  Tlemindary  of  Pergunnah  Allapsing,  of 
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which  the  Eespondent,  as  mother  and  guardian  of  her 
son,  a  minor,  is  the  proprietor  in  possession.  The 
Appelhmt  daims  under  a  grant  from  the  ancestor  of 
the  Respondent,  which  purports  to  have  been  made 
for  the  setting  up  an  idol,  and  concludes  thus — 
•'Having  set  up  the  said  idol  in  the  said  house,  you 
will  enjoy  the  same  without  paying  rent  through  sons 
and  grandsons.  For  this  purpose  I  have  given  you 
this  Bromuttur  Pottroy  The  date  of  this  instrument 
corresponds  vdth  the  10th  of  February^  1790  a.  d. 
The  idol  has  remained,  and  its  worship  has  been  con- 
tinued uninterruptedly  from  that  time.  The  Eespou- 
dent's  plaint,  which  was  not  filed  until  the  15th  of 
April^  1857,  was  preceded  by  no  demand  of  rent,  nor 
any  suit  for  the  assessment  of  it  ;  but  the  rent  sued 
for  is  stated  to  be  "  in  accordance  with  the  rate  of  rent 
obtaining  in  lodging-houses  at  this  place  of  Nussce- 
rahad  :"  this  rate  being  fixed  by  the  B(yii.  Reg.  XIX. 
of  1793,  sec.  10  ;  on  which,  indeed,  the  Respondent's 
case  entirely  depends. 

These  are  all  the  facts,  and  it  sees  clear  that  if 
the  original  grant  has  not  been  annulled  by  any  Regu- 
lation, or  if  the  possession  has  become  unimpeachable 
b}'  reason  of  the  lapse  of  time,  either  of  the  twelve 
years  or  of  the  sixtj^  years  prescribed  by  the  Bengal 
Regulations;  or  if,  at  all  events,  it  was  under  the  cir- 
cumstances necessary  that  this  action  should  have  been 
preceded  by  a  suit  for  assessment  of  the  rent,  or  a 
demand  of  rent  ascertained  in  some  way  or  other ;  the 
original  suit  could  not  be  maintained,  and  the  two 
later  decrees  must  be  reversed.  They  were  impeached 
by  the  Appellant  on  all  these  grounds.  Their  Lord- 
ships, however,  do  not  find  it  necessary  in  this  case 
to  give    any  opinion  upon  the  first   or  third   of    these 


ON     AVVKAl,     FROM     THH    KASl     HSDIES. 


217 


points,    or   upon    the    question    whether,    under    the        ^^''^• 
circumstances  of  this  case,   the   twelve  years'  limita-    Mcssualut 
tioD  prescribed  by  the  Regulations  ought  to  be  held       bullee  ' 
applicable  to  it.     They  have  reason  to  believe  that       Debia 
questions  of  some  importance,   and  possibly  of  some    Luckhea 
difficulty,  have  been  raised,  and  that  some  cases  which  Chowdrain. 
were  not  cited  at  the  Bar  have  been  decided  in  the 
Courts  in  Indla^  bearing  more  or  less  directly  on  some, 
at  least,   of  these  points,   and   they   think  it  would 
neither  be  prudent  nor  safe  for  them,  more  especially 
in  a  case  which  has  been  argued  on  one  side  only,  to 
give  any  opinion  which   might  affect  these  questions. 
Moreover,  it  is  obvious  that  to  decide  this  case  upon 
the  last  of  the  grounds  on  which  the  Appellant  relied, 
might  only  lead  to  renewed  litigation.     Their  Lord- 
ships,   therefore,    abstain   from    giving   any    of)inion 
whatever  upon  any  of  these  points. 

It  may  be  assumed,  for  the  pur^^osc  of  argument, 
but  for  that  purpose  only,  and  without  the  expression 
of  any  opinion  by  their  Lordships,  that  all  these  points 
ought  to  be  decided  in  favour  of  the  Respondent  ;  but 
they  are  of  opinion  that  the  Appellant  was  entitled 
to  have  the  suit  dismissed  upon  the  ground  of  there 
having  been  peaceable  possession  by  her  and  by  those 
under  whom  she  claims  for  sixty  years  before  the  suit 
was  commenced,  and  of  the  suit  being,  therefore, 
barred  by  the  early  part  of  the  3rd  clause  of  the 
Ben.  Reg.  II.  of  1805. 

The  first  and  second  clause,  and  the  second 
branch  of  the  third  clause,  of  this  Regulation  have 
reference  to  the  twelve  years'  limitation  which  was 
previously  in  force,  explaining  and  qualifying  that 
limitation  ;  and  as  their  Lordships  do  not,  as  has  been 
already  said,   rest  their  judgmeni  on  this  limitation, 
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it  IS  unnecessary  to  comment  on  these   parts  of  the 

Ml'ssumut    Eegulation ;   but  the  first  branch  of  this  third  clause 

BULLEE      provides  that  "  nothing  in  the  preceding  clause,  or  in 

Debia       ^^j  pjjj.(.  ^f  |.}^g  existing  Eegulations,  shall  be  held  to 

Lbckhea     authorize  the  cognizance  of  any  suit  whatever  in  any 
Debia  .  . 

Chowdrain.  Court  of  Justice,   if  the   cause   of   action   shall  have 

arisen  sixty  years  before  the  institution  of  the  suit ; 
nor  shall  any  plea  on  the  part  of  the  Plaintiff  for  the 
non-prosecution  of  his  claim  of  right  daring  a  period 
of  sixty  years  after  the  origin  of  his  alleged  cause  of 
action,  nor  any  original  defect  of  title  on  the  part  of 
the  possessor  of  the  property  claimed,  after  the  lapse 
of  such  period,  be  deemed  a  sufficient  ground  for 
taking  judicial  cognizance  of  any  suit  so  preferred." 
This  branch  of  the  clause,  therefore,  in  its  very 
comprehensive  language,  embraces  every  then  exist- 
ing Eegulation  by  which  any  Court  in  Bengal  was 
authorized  to  take  cognizance  of  any  suit  whatever ; 
it,  in  effect,  takes  away  that  authorization  if  the  cause 
of  action  shall  have  arisen  sixty  years  before  the 
institution  of  the  suit ;  it  distinguishes  between  the 
effect  of  the  twelve  years'  limitation  and  that  of  sixty, 
by  precluding  all  inquiry  into  any  original  defect  in 
the  title  under  which  the  possession  for  the  latter 
period  commenced  ;  it  makes  it,  in  effect,  in  cases  in 
which  the  section  applies,  unavailing  to  show  that  the 
possession  of  the  Appellant  commenced  under  a  grant 
made  null  and  void  by  the  Eegulation  of  1793. 

The  question  then  is,  what  is  the  cause  of  action  in 

the  present  case,   and  when  did  it  arise  ?     In  terms 

the  suit  is  brought  to  recover  rent  for  the  last  six  or 

seven  years,  and  the  non-payment  of  that  rent  is,  no 

•  doubt,  in  one  sense,  the  cause  of  action. 

The  suit,  indeed,   may  in  some  sense  be  likened  to 
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what  is  of  daily  occurrence,  the  action  to  recover  the        i^^^. 
later  items  only  of  a  long  account,  which  have  become    Mdssumut 
due  within  six  years,  although  the  Statute  of  limita-     *^bdlT^e  " 
tions  has    barred  the    demand  for  the  earlier  items.       Debia 
The  distinction,  however,  between  such  an  action  and     Lucksea 
the  present  suit,  is   obvious  ;   the  items  of  an  account  chowdkain. 
are  independent    of    each  other :    each  represents   a 
distinct  contract  or  a  distinct  debt.     But  the  right  to 
recover  rent  for  the  last  six   or  seven  5'ears,  depends 
on  a  possession  founded   on  a  grant  avoided   by  the 
Eegulation,  which  possession  has  been  one  and  entire 
in  character  through  the  whole  sixty  years. 

It  is  the  case  of  the  Plaintiff  in  the  Court  below, 
that  by  reason  of  the  character  of  the  grant  and  the 
operation  of  the  "Regulation,  his  ancestor  might  have 
determined  the  possession  in  the  first  year  of  its  exist- 
ence, or  claimed  rent  at  the  end  of  that  year.  If,  in 
spite  of  length  of  possession,  an  action  for  use  and 
occupation  could  be  maintained,  so  long  as  a  Plaintiff 
could  show  a  good  title  in  hiniself  and  a  bad  one  in 
the  occupier,  of  what  avail  would  any  Statute  of  limi- 
tations be  ?  A  man  might  be  barred  in  an  action 
directly  brought  to  recover  the  possession,  such  as 
ejectment,  and  yet  not  be  barred  when  he  sued  from 
year  to  year,  for  use  and  occupation,  for  a  compensa- 
tion for  the  fruits  of  the  land ;  because  in  this  the 
occupation  would  be  referable  to  the  sufferance  and 
permission  of  the  real  owner,  and  so  be  a  good  con- 
sideration for  an  implied  promise  to  pay  what  it  wa& 
worth.  But  this  clearly  could  not  be  ;  and  so  here, 
if  no  action  could  be  maintained  directly  to  recover 
the  possession  of  the  land,  none  can  be  brought  to 
recover  the  rent,   which  is  the   compensation  for  the 
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iSG.'>.        oeonpation — that  occupation  having  been   always  of 
MussciruT    one  and  the  same  character  ;  in  fact,  rent  free. 
bullee"        Their  Lordships  being  of  this  opinion,  will,  thcre- 
Debia       fore,  humbly  advise  Her  Majesty   that  this  suit  was 
LucKHEA     barred  by  the  sixty  years'  possession  of  the  Appellant, 
CHo-vraRtix    ^^^  those  under  whom  she  claims,  and,  therefore,  that 
the  original  judgment  of  the  Sudder   Ameen    dismiss- 
ing it  ought  to  be   affirmed,  and   the  two  later  judg- 
ments reversed,  and  the   costs   of  all   the  proceedings, 
below,    with   those   of   this   appeal,,   be   paid   by   the 
Kespondent. 


Srf.exaxth  Biiuttaciiarj ee 

AND 


Appellant  J. 


Eamcomul     Guxoopadya,    G(iBIM>     7-.  7     .  *. 

^  ,^  J     i.1  Respondents.^ 

CnrxDER  MozooMDAR  and  others  )        ^ 


On  appeal  from  the  S-tidder  Deiranny  Adawlut  at 
Bengal. 


'h 


20t.li  &  21st   J-^-E  Appellant   in   this   appeal  brought  a  suit,  in 
June,  1865.    the  nature  of   an   action   of   ejectment^   in  the    Zillab 

By  section  2  Court    of    the    Tweiity-four   Pergunnahs   against   the 
of  Act,  No. 

XIX.  of  1843,        ^Present:— Members  of    the    Judicial    Committee— The  Vdghi 

it  IS  enacted,  -^        ^^^  j^^^,^  Justice  Knight  Bruce,   the  Eiffht  Hon.  the  Lord 
that      eveiy  .  '^  . 

deed  of  sale'.  Justice  Turner,  and  the  Eight  Hon.  Sir  John  Taylor  Coleridge. 

or  gift  of  Assessors  :    The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight 

or  other  real   Hon.  Sir  James  W.  Golvile. 

property,  a 

memorial  of  which  has  been  or  shall  be  duly  registered  according  to  law, 

shall; provided  its  authenticity  be  established  to  the  satisfaction  of  the 

Court,  invalidate  any  other  deed  of  sale  or  gift  for  the  same  property 

which  may  not  have  been  registered, and  whether  such  second  or  other 

deed  shall  have  been   executed  prior  or   subsequent  to  the  regi.stered 
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Eesponclents  to    recover    possession    of  28^    mouzahs        ^•^'^^• 

being  a   moiety  of   the    T^emindary^  Pe.rgtmnah   Have-    Srekxanti? 

leeshur,  with  mesne  profits  of  the  viHages,  then  in  the      cnTRjEE 

possession  of    the    Respondent,  Gohind    Chunder  Mo-     ^     *'• 

^  ^  '  .  Eamcomul 

zoomdar^  as    registered    owner.     The   Zeinindary  had  Gcngopadya. 

been  conveyed  to  him.    by  the  Eespondcnt,  Ramcomul    ^"^  °    ^^^~ 
Gwigopadya,  a  former  mortgagee,  who   had   acquired 
the  proprietary  right  of  the   Zemindarij  under    a  fore- 
closure proceeding  and  suit  for  possession. 

The  question  in  the  suit  was  one  of  title.  The  Ap- 
pellant claimed  the  moiety  of  the  Zemindanj^  under  a 
Kdhala,  or  Bill  of  Sale,  dated  the  27tlt  of  March,  18-34, 
7nade  by  one  of  the  Respondents,  named  Tnrorprosona 
Alookerjee,  who,  it  was  insisted  by  the  Appellant,  had 
previously  purchased  the  moiety  of  the  Tiemindary 
from  Ramcomul  Gungopadya,  and  that  a  deed  had 
been  executed  by  him  conveying  to  Tarajirosono  Moo- 
kerjee  the  moiety  in  consideration  of  certain  pecuniary 
transactions  subsisting  between  them  in  relation  to 
Jtamcomul  Gungopadya''s  mortgage.     The  defence  of 

deed — and  that  [fromtlie  Istdayof  Jf«y,  1843]  every  deed  of  mortgage- 
on  land,  houses,  and  other  real  property,  as  well  as  certificates  of  the 
discharge  of  such  incumbrances,  a  memorialof  which  has  been  or  shall  be- 
duly  registered  according  to  law,  and  provided  its^  authenticity'  be 
established  to  the  satisfaction  of  the  Court,  shall  be  satisfied  in  pre- 
ference to  any  other  mortgage  on  the  same  property  which  may  not  have 
been  registered,  and  whether  such  second  or  other  mortgage  shall  have 
been  executed  i^rior  or  subsequent  to  the  registered  mortgage ,,any  know- 
ledge or  notice  of  any  snch  unregistered  deed  or  cei'tificate  alleged 
to  be  had  by  any  party  to  such  registered  deed  or  certificate  notwith- 
standing. ' '     Held : — 

Eirst,  that  the  word.s  in  the  latter  part  of  the  section,"  anyknowledge^ 
or  notice  of  any  such  unregistered  deed  or  certificate  alleged  to 
be  had  by  any  party  to  such  registered  deed  or  certificate  notwith- 
standing "  api)lied  not  only  to  deeds  and  certificates  of  mortgage,, 
but  also  to  deeds  ©f  sale  or  gift ;  and 

Secondly,  that  the  proviso,  that  "  its  authenticity  be  established 
to  the  satisfaction  of  the  Court "  pointed  out  merely  the  exclusion 
of  a  fraudulent  deed  from  the  benefit  of  the  Act,  as  it  was  not  intended 
that  a  deed  which  was  tainted  by  fraud,  although  in  other  respects 
genuine,  should  be  placed  on  the  same  footing  as  a  hona  fide  deed. 

A  registered  deed  cannot  be  deprived  of  the  priority  given  by  Act, 
No.  XIX.  1843,  unless  it  be  proved  that  there  was  frau.d  on  the  part  of 
the  i?rantee. 
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1865.  the  Eespondent,   GoUnd  Chunder  Mozoomday,  to   the 

Sreenaxth  Appellant's  claim  was,  that  he  was  entitled  to  the  whole 

CHARJEE  Zemmdari/  under  a  deed  of  conveyance  in  the  English 

_     ^-  form,  dated  the  5th  of  ApriLlSoi,  executed  by  Ramco- 

KAMC07JUL  '  .  . 

GuNGoPADYA  mul  GwKjopadya  for  a  good  consideration,  which  deed, 
as  well  as  a  deed  of  release  of  even  date  from  Tarajjro- 
sono  3Iookerjee,  for  the  moneys  advanced  by  him  in 
respect  of  Ramcomul  GiingopadijcCs  mortgage,  were 
registered  on  the  20th  of  April^  1854,  in  the  proper 
office  of  the  Registrar  of  deeds  of  the  Zillah  of  the 
Twenty-four  Pergunnalis,  previous  to  the  registration 
of  the  alleged  Kabala,  set  up  by  the   Appellant. 

By  sec.  2  of  Act,  Xo.  XIX.  of  1843,  (a)  preference  is 
given  to  a  registered  deed,  over  one,  although  of  an 
earlier  date,  subsequently  registered  under  the  pro- 
Tisions  of  that  Act. 

When  the  cause  came  before  the  Principal  Sadder 
Ameen  [Baboo  Tarucknath  JSein),  he  dismissed  the 
suit;,  on  the  ground,  that  the  Appellant's  title  could  not 
be  maintained,  as  the  deeds,  including  the  Kabala,  on 
which  he  founded  his  claim,  were,  in  his  opinion,  for- 
geries, and  upheld  the  title  of  the  Eespondent,  Gobind 
Chunder  Mozoomdar.  The  Appellant  appealed  from 
this  decree  to  the  Sudder  Detvanny  Adawlut  at  Cal- 
cutta. The  decree  of  that  Court  (which  consisted  of 
Messrs.  Raikes,  Trevor  and  Loch),  was  to  the  effect, 
that  there  was  no  pecuniary  consideration  for  the 
alleged  conveyance  from  Ramcomul  Gungopadya  to 
Taraprosono  3Iookerjee,  and  in  the  absence  of  such 
consideration,  the  title  of  the  Eespondent,  Gobind 
Chunder  Mozoomdar  could  not  be  affected  by  that 
conveyance,  and  accordingly  the  appeal  was  dis- 
missed with  costs.     Hence  the  present  appeal. 

(a)  See  section  set  out,  post  p.  22G. 
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Mr.    Hohhouse^  Q.  C,   and  Mr.  Cave^  for  the  Ap-       i^'^-^- 
pellant,  contended,  SREESANXit 

First,  that  Ramcomid   Gungopadifs  title  being  un-     charjee 
disputed,  the  Bill  of  Sale  made  by  him  to   Tarapro-    „     '^■ 
sono  Mookerjee^  and  the  conveyance  after^yards  exe-  Gungopadya 
cuted  by  the  latter  in  the  Appellant's  favour,   being" 
genuine  instruments  for  valuable  consideration,  passed 
the  moiety  of  the  mouzahs  in  suit  to  the  Appellant. 

Secondly,  that  the  conveyance  executed  by  Tara^ 
2)rosono  Mookerjee  in  favour  of  the  Respondent, 
Gohind  Chiuider  Mozoomdar,  was  fraudulently  con- 
cocted for  the  purpose  of  defeating  the  Appellant's 
claim,  and,  therefore,  was  not  entitled  under  the  Act, 
Xo  XIX.  of  1843,  sees.  2  and  3,  by  reason  of  its 
earlier  registration,  to  be  preferred  to  the  prior  deed 
of  sale  executed  by  Tarajwosono  Mookerjee  in 
favour  of  the  Appellant. 

The  Attorney  General  (Sir  R.  Palmer),  and 
Mr.  Lcith,  appeared  for  the  Eespondent, 
Gohind  Chunder  Mozoomdar,  but  were  not 
called  upon  to  address  their  Lordships. 

Judgment  having  been  reserved,   was  now  pro-     20tliJuly, 
nounced  by 

The  Right  Hon.  the  Lord  Justice  Turner. 


1865. 


'&' 


In  disposing  of  this  appeal  their  Lordships  do  not 
think  it  necessary  to  enter  fully  into  the  details  of  the 
case.  The  view  they  take  of  it  will  be  sufficiently  ex- 
plained by  a  mere  general  outline  of  the  facts.  Ram- 
comul  Gungopadya  was  originally  mortgagee  of  the 
entirety  of  the  Zemindary,  Pergunnah  Havaleeshur. 
He  subsequently  acquired  the  full  proprietary  right 
to  and  posses.'iion  of   the  Zemindar g  by  a  foreclosure 
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1SG5.        auxt,  aud  suit  for  possession    consequent   thereon,  and 

tSref.nanih   after  he  had  thus   acquired   the   fji'opi'ietary    right  in 

cHAiuEE     ^^^^   'Lemindary  he  applied  for    the   mutation  of  names 

_     ^-  in  the  Oollectorute,  and  was   there   resjistered   as  sole 

Eajjcojiul  ,  . 

Cru.NGoPADYA  proprletor  of  the   whole   Tiemlndarij.     The   Appelant, 
^^" .  Sr^eenanth      Bhuttacharjce^      alleges    that    Ramcomul 
Gunrjopadya  before  he  had  acquired  the  proprietary 
right  in  the  Zemindary  by  an  Ikrai\  or  agreement  for 
sale,  dated  the   20th  of  December^    1  852,  agreed  with 
the  Eespondent,    Taraprosono  Mooko'jee,   that  in  the 
event  of  his  acquiring  the  proprietary  right,  he  would 
transfer  a  moiety   of  the  Zemindary   to    Taraprosono 
Mookerjee,  aud  that  after  he  had  acquired  the  proprie- 
tary right,  iie,  by  a    Kabala,  or  deed  of  sale,   dated 
the  31st  of  July  1853,    transferred   the   moiety  of  the 
Zemindary     to     Taroprosono     Mookerjee    aecordingl3\ 
The  moiety  of  the  Zemindary  thus  transferred  toTara- 
prosono  Mookerjee  was,  as  the  Appelhiut  alleges,  after- 
Wards  couvej-ed  to  him  by  deed,  bearing  date  the  27  th  of 
March^    185i  ;  but  this  deed  was  not  registered  until 
the   2nd   of   May^  1854.     In  the   meantime,   and   on 
the  5th  of  Aprils  1854,   Ramcomul   GiiR(jopadya^  by  a 
deed   of  that  date,    in   consideration   of  the    sum   of 
Es.     90,000,     conveyed    the    whole     Zemindary    to 
Gohind   Chunder  Mozoo^ndar,    and  by  a  deed  of   even 
date.    Taraprosono   Mookerjee,  in  consideration   of  the 
sum  of  Rs.  15,000,    also  conveyed  all  his   interest  in 
the  Zemindary   to   Gohind   Chunder   Mozoo?ndar,   and 
on  the  20th  of  April,  1854,    both  these   deeds  were 
duly  registered. 

After  the  execution  of  these  deeds,  Gohind  Chun- 
der Mozoo7ndar  had  possession  of  the  whole  Zemin- 
dary, and  he  was  in  possession  of  it  when  the  suit  out 
of  which  this  appeal  has  arisen,  was  instituted. 

This  suit,  which  is  in  the  nature  of  an  ejectment 
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suit,  was  instituted   by   the  Appellant  agaiust   Ram-        iS6o. 
€omul     Gumjopadya^      Gohind      Chunder      Mozoo?nda,  Srekxanth 
and  Taraprosono  Mookerjce,  and  several  other  persons,      charjee 
for  recoverinoj  the  moietv  of  the  Zcmindaru  alleored  ^• 

to  have  been  conveyed  to  the  Appellant  in  manner  Gungopadta. 
above  mentioned.  The  plaint  in  the  suit  alleges,  that  '^^^^  "  *^^^' 
Ramcomul  Gungopadya^  through  fraudulent  motives, 
had  disposed  of  the  whole  Zmwidary  (including  the 
moiety  previously  sold  by  him  to  Taraproaono  Moo- 
ktrjee)  to  Gohind  Chunder  Scin  in  the  fictitious  name 
of  Gohind  Chunder  Mozoomdar,  under  a  Kahala, 
dated  the  4th  of  April,  1854,  for  consideration  of 
Rs.  90,000,  but  the  plaint  contains  no  allegation  what- 
ever of  any  fraud  on  the  part  of  Gohind  Chunder 
Mo20omdar. 

Gohind  Chunder  Mosoomdar  by  his  answer  wholly 
denies  the  title  set  up  by  the  Appellant,  and  rests  his 
case  on  the  conveyance  to  him  by  Ramcomul  Gungo- 
fiadya.  He  sets  up  no  title  under  Taraprosono  Mooker- 
jee,  and,  on  the  contrary,  he  says,  that  Taraprosono 
Moolcerjee  had  no  right  or  interest  in  the  Zemin- 
clary,  but  it  appears,  both  by  the  answer  and  through- 
out the  proceedings  in  the  suit,  that  Taraprosono 
Mookerjee  had  under  his  alleged  Ikrar  and  Kahala  set 
up  claims  to  the  property,  and  the  answer  in  effect, 
treats  the  release  from  him  as  obtained  fwr  the  pur- 
pose of  putting  an  end  to  those  claims.  There  is  a 
great  deal  of  evidence  in  the  suit,  with  reference  for 
the  most  part,  to  the  alleged  Ikrar  and  Kahala  set  up 
by  the  Appellant ;  but  on  the  hearing  of  the  cause 
before  the  Principal  Sudder  Ameen,  he  dismissed  (lie 
suit,  and  upon  appeal  this  decree  was  affirmed  by  the 
Sudder  Court.  The  appeal  before  us  is  from  these 
decrees. 

VOL.  X.  (!  1 
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^J^65^^  The   judgments,    both    of    the    Principal     Suddef 

Sreenanth   Ameen   and    of   the    Sudder  Court,    appear   to    have 

CHARJEE     pi'oceeded  upon  a  full  and  careful  examination  of  the 

_     ^-  facts  of  the  case  ;  but  their  Lordships,   as  they  have 

GuNGoPADYx  intimated,  do  not  find  it  necessary  to  enter  upon  this 

aud  others.  .       , . 

examination. 

It  appears  that  by  the  Act,  No.  XIX.  of  1843,  it  is 
provided,  "  that  from  the  first  day  of  May  last  past, 
every  deed  of  sale,  or  gift  of  lands,  houses,  or  other 
real  property,  a  memorial  of  which  has  been  or  shall 
be  duly  registered  according  to  law,  shall,  provided 
its  authenticity  be  established  to  the  satisfaction  of 
the  Court,  invalidate  any  other  deed  of  sale  or  gift 
for  the  same  property  which  may  not  have  been 
registered,  and  whether  such  second  or  other  deed 
shall  have  been  executed  prior  or  subsequent  to  the 
registered  deed — and  that  from  the  said  day  every 
deed  of  mortgage  on  land,  houses,  and  other  real 
property,  as  well  as  certificates  of  the  discharge  of 
such  incumbrances,  a  memorial  of  which  has  been  or 
shall  be  duly  registered  according  to  law,  and  pro- 
vided its  authenticity  be  established  to  the  satisfaction 
of  the  Court,  shall  be  satisfied  in  preference  to  any 
other  mortgage  on  the  same  property  which  may  not 
have  been  registered,  and  whether  such  second  or 
other  mortgage  shall  have  been  executed  prior  or 
subsequent  to  the  registered  mortgage,  any  knowledge 
or  notice  of  any  such  unregistered  deed  or  certificate 
alleged  to  be  had  by  any  party  to  such  registered 
deed  or  certificate  notwithstanding." 

Their  Lordships  are  of  opinion,  that  this  case  may 
well  be  decided,  and  ought  to  be  decided,  upon  the 
provisions  of  this  Act. 

Two  questions  arise  upon  the  Act :   first,  whether 
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the  words  at  the  close  of  the  enactment,  "  any  know-         ^865. 
ledge    or  notice    of   any    such   unregistered   deed  or    Sreenanth 
certificate    allege    to   be  had   by   any   party  to  such      ^haejeb 
unregistered  deed  or  certificate  notwithstanding,"  are  "• 

to  be  construed  as  referring  onlj^  to  the  mortgages  and  Gungopadya 
certificates  mentioned  in  that  part  of  the  enactment  ^^^  others. 
which  immediately  precedes  these  words,  or  are  to  be 
taken  to  extend  also  to  the  deeds  of  sale  or  gift  which 
are  mentioned  in  the  earlier  part  of  the  enactment ; 
and,  secondly,  what  meaning  is  to  be  attributed  to  the 
words  "  provided  its  authenticity  be  established  to 
the  satisfaction  of  the  Court,''  which  are  contained  in 
the  enactment.  As  to  the  first  question,  their  Lord- 
ships are  of  opinion,  that  upon  the  true  construction 
of  the  Act,  the  words  first  above  mentioned  apply  not 
only  to  deeds  and  certificates  of  mortgage,  but  also 
to  deeds  of  sale  or  gift.  This  enactment,  although 
divided  into  two  branches,  in  consequence  of  the 
different  effect  which  is  given  to  it  as  to  deeds  of  sale 
and  of  mortgage,  was  plainly  intended  to  be  a  general 
enactment.  The  words  we  are  considering  are  words 
of  reference,  and  the  terms  used  being  general  and 
comprehensive,  their  Lordships  see  no  reason  for  con- 
fining their  operation  to  one  branch  of  the  enactment 
rather  than  extending  it  to  both.  Had  it  been 
intended  that  they  should  be  so  confined  there  would 
have  been  no  difficulty  in  expressing  that  intention. 
It  would  be  difficult  to  find  any  reason  why,  in  the 
ease  of  a  mortgage,  priority  should  be  given  to  a 
registered  deed  over  an  unregistered  deed,  notwith- 
standing knowledge  or  notice  of  the  unregistered  deed 
by  the  registered  mortgagee,  but  in  the  case  of  a  sale 
the  priority  of  an  unregistered  deed  over  a  registered 
deed  should  be  retained,   in   cases  of  knowledge  or 
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Ks»jo.       notice,  by  tlie   registered  vendee  or  donee.       The  too 

Srekvanth   common  practice   in   India  of   setting   up    forged  and 

GHARjEE     fraudulent  deeds,  and   the  security   against  this  prac- 

_,     '"•  tice  which 'is  afforded  by  reoristration,  are  quite  suffi- 

Eamcomtl       .  ,  .  . 

GoxGoPADYA  cient  to  account  for  this  enactment  extending  botii  to 

sales  and  mortgages,  and  the  policy  of  sucli  enact- 
ments is  not  unknown  in  other  countries.  The  Irish 
Registration  Acts  afford  an  instance  of  it. 

Then  as  to  the  second  question.  The  proviso  is,. 
that  the  authenticity  of  the  deed  be  established  to 
the  satisfaction  of  the  Cour-t.  Tlie  word  "  authen- 
ticity" would  seem,  according  to  its  natural  mean*, 
ing,  to  point  merely  at  the  exclusion  of  a  forged  deed 
from  the  benefit  of  the  Act ;  but  their  Lordships  think 
that  it  could  not  be  intended  by  the  Act  that  a  deed 
which  was  tainted  by  fraud,  although  in  other  respects 
genuine,  should  be  placed  on  the  same  footing  as  an 
honest  and  bond  fide  deed.  They  are  not  disposed  S0 
to  construe  the  Act,  but  they  think  that  at  all  events 
a  registered  deed  cannot  be  deprived  of  the  priority 
given  by  the  Act,  unless  it  be  both  alleged  and  proved 
that  there  was  fraud  on  the  part  of  the  grantee,  and 
in  this  case  no  fraud  is  alleged,  and  certainly  none  is 
proved,  on  the  part  of  Gohind  Chunder  Mozoomdar. 
It  would  be  going  much  too  far  to  impute  fraud  to  a 
purchaser  upon  the  mere  ground  that  he  had  bought 
up  a  possible  claim,  and  so  far  as  their  Lordships  can 
find,  there  is  nothing  beyond  this  affecting  Gohind 
Chunder  Mozoamdar  either  in  point  of  allegation  or 
of  proof.  Of  course  it  has  not  escaped  their  Lord- 
ships' attention  that  there  is  an  allegation  in  the  plaint 
which  suggests  collusion  between  Gobiml  Chunder 
Mozoamdar  and  Taraprosono  Mookerj'ee,  but  their 
•Lordsliips   see   uo   proof   of   tliis.     Vpon    the    wholt*. 
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ti'''*j 


tliereforo,    tliey  are  of   opinion   that    Gobind   Chunder       _  J^  . 

Mozoomdar's  deed  being  iirst  registered,  must  prevail  Srek^^^ax-i-h 
over  the  subsequently  registered   deed  of   the  Appel-      charjee 

laut,  and  they  inust,therefore,  without  entering  further  -^^^"^^^.^^ 

into  the  case,  humbly  recommend  Her  Majesty  to  dis-  Guxgopaut^ 
miss  this  appeal,  and  with  CH)sts. 


MuKTUaJOY  CJllUCK KlilUTTY 


A^ppellanty 


AND 


John  Cockkane,  Official  Assicjnee  of'j 

the     estate      of      Messrs.      IIitKEY,      'iespoudent* 
Bailey,  &  Co.,  Insolvents  -        ; 

On  appeal  fro))i  the  Sudder  Denutnnij  Adaitdut 
ai  Calcutta. 


This  suit  was  brought  by    the     Eespondent    in  the  23rd  &  244!i 
Zdliih  Court    of    MoorslLedubad,  to    recover    from    the         ,J_. 

A  maniifac- 
*  Present :    Members  of   tlie   Judicial  Committee, — The  Eight   tiirer  of  silks- 

Hon.  the  LordJustice  Kiiio-ht   Bruce, , the  Riglit  Hon.  the  Lord   '^^^Bengulem- 

°  '^  ,  ployed  a  tirm. 

Justice  Turner,  and  the  EightHon.  Sir  P^dward  Yaughan  Wihiams.    ^t  Calcutta 

Assessors, — The  Eight  Hon.  Sii-  Lawrence  Peel,,  and  the  Right   asFactorsfor 

Hon.  Sir  James  W.  Colvile.  goods  on  com- 

mission. Gene- 
rally the  .shipments  and  consignments  to  ^ji^Za;*'/ were  in  the  name  of  the 
Principal,  but  as  the  market  was  depressed  at  f'oJcvtta,  the  Factors  oil: 
several  occasions  shipped  a  portion  of  the  goods  to  ii'?/'//a«(/,consigning 
them  in  their  own  names.  There  was  a  loss  on  the  sales  in  England  of 
the  goods  so  consigned  :  Held  : — there  being  no  peculiar  cu.stom  of  trade 
existing  in  Calcutta  to  qualify  the  general  mercantile  law  of  England,  in 
respect  to  trincipal  and  Factor  ;  and  in  the  absence  of  evidence  of  any 
special  instructions  by  the  Principal,  that  such  consignments  by  the 
Factors  was  within  the  scope  of  their  general  discretion,  and  the  loss 
was  proijerly  charged  on  account  of  the  priu<;ipal. 

By  an  agreement  between  Principal  and  Agents ,  1 0  per  cent,  was  to  be 
allowed  as  commission.  The  Sudder  (T'ourt,  imder  Act,  Xo.  XXXII.  of' 
1839,  allowed  12  per  cent,  per  annum  from  the  date  of  the  suit,  on  th& 
amount  found  due  to  the  Agents  :  such  rate  of  interest  disallcyed  on 
appeah  as  that  Act  does  not  apply  to  an  agreement  between  parties 
regulating  the  amount  of  interest. 

"WTierea  partial  alteration  was  made  by  the  appellate  Court  in  the 
decree  of  the  Court  below,  as  to  the  rate  of  interest  awarded,  but  in- 
other  respects  the  decree  was  affirmed,  both  parties  were  directed  to 
pay  their  own  costs  of  appeal. 
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1865.        Appellant  the  balance   of  a  mercantile   account  stated 
MuuTuxjoY  to  bo  due  to  the  insolvent  firm  of   Iliclce)/,    Bailey^  & 
^^uriy"'    ^^"'   ^^^   principal   and   interest  at   the  time   of  their 
^-  insolvency,  amounting  to  Es.  54,784.  4a.  9p.  to  which 

sum  interest  was  added,  calculated  partly  at  iO  and 
partly  at  12  per  cent,  per  annum,  during  the  subse- 
quent period  and  up  to  the  ;Jlst  of  August,  185G, 
making  the  alleged  debt  Rs.  1,10,938.  4a.  6p. ;  but 
as  the  amount  of  interest  more  than  doubled  the 
amount  of  the  principal  money  (which  excess  could 
not  be  recovered  against  the  Appellant  by  a  rule  of 
the  Courts  in  India),  the  Respondent  relinquished  a 
sum  of  Rs.  10,938  4a.  6p.  from  the  amount  alleged 
to  be  due  as  interest,  and  laid  the  amount  sought  to 
be  recovered  at  Rs.  1,00,000,  and  interest  thereon  ta 
the  day  of  payment. 

The  facts  were  these  : — 

The  Appellant  w^as  in  and  previous  to  the  year 
1840  a  dealer  and  manufacturer  of  raw  silk  and 
silk  piece  goods,  called  "  Corahs,"  at  Jungliijpore, 
in  the  Presidency  of  Bengal,  and  in  the  latter  year 
employed  the  firm  of  Hicl'ejj,  Baile/j^  &  Co.,  then 
carrying  on  business  in  Calcutta  as  Brokers,  to  act 
as  his  Agents,  in  receiving  from  him,  from  time 
to  time,  consignments  of  his  goods  and  selling 
them  on  commission.  The  dealings  between  the 
parties  continued  up  to  a  short  period  of  the  firm's 
being  declared  insolvent,  which  took  place  on  the 
I7th  of  Fchniarij,  1848. 

Out  of  the  above  consignments  shipments  were 
made  under  the  express  authority  of  the  Appel- 
lant by  Rickey,  Bailey,  &  Co.,  first  to  Messrs.  Brice^ 
Griffiths,  &  Co.,  and  afterwards  to  Van  Notten  & 
Co.,  as  consignees  in  England  for  sale,  during  the 
years  1840,    1841,  1842,    1843,  and   1845.     The  in- 
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Voices  of  those  shipments  were  invariably  made   out        i'^^-^- 

by    Hickeij,     Baileij^    k    Co.,     as    directed,    in    the   Muutunjoy 

same  form,  stating  that  the   goods  therein   mentioned 

were    shipped   by  Hickcy,    Bailey^    &  Co.   to  London^ 

far  Gale  on  account  and  risk  of   the   Appellant  ;  his 

name    and   manufactures   being  well  known   both  in 

the  Calcutta  and  London    markets  ;   and  his  goods,  by 

reason  of  the   superiority   of  his    manufacture,   beiug 

sought  after  and    bearing  the  highest   price   in  those 

markets.  The    accounts,  sales,    and   letters  of   a,dvice 

respecting  these  shipments  were  made  out  and  written 

by  the   consignees   in   England^   in   the   name   of  the 

Appellant,  to  whom  they  were  accordingly  dispatched, 

and  by  whom  they  were  received  in  India. 

The  Appellant,  in  the  months  of  January^  February^ 
and  Mareh,  1 846,  had  made  considerable  consign- 
ments of  silk  goods  for  sale  on  his  account  to  IllcJccy^ 
Bailey,  &  Co. 

It  appeared  that,  on  account  of  the  Calcutta  market 
being  depressed  and  unfavourable,  certain  goods  re- 
mained in  hand  in  the  month  of  April,  and  could  not 
be  advantageously  sold  in  Calcutta,  and  the  Appellant 
gave  permission  to  Rickey,  Bailey,  k  Co.  to  ship  the 
same  for  sale  in  England,  as  had  been  previously  done. 

The  Appellant  afterwards  received  a  letter  bearing 
date  the  loth  of  Ajoril,  1846,  from  Hickey,  Bailey,  & 
Co.,  which  contained  the  following  passage  : — "  Our 
market  continues  worse  every  day.  After  having 
failed  in  attempting  to  sell  your  silk,  we  have,  accord- 
ing to  your  request  and  instructions,  shipped  the 
whole  on  your  account  to  London,  the  particulars  of 
which  will  be  forwarded  to  you  in  due  course." 

The  Appellant  insisted  in  the  Court  below,  that  he 
had  not  in  the  instructions  given  by  him  to   Hickey, 
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180-5.  Baifcji,  &  C'O.  given  any  direction  to  alter  or  vary  the 
McKirNJoY  e.staUlisiied  nsago  as  regard(!d  the  shipments  of  his 
CnufKEu-    2,,,^)(|s;,  whieli  had  been    previously  always  made  in  his 

BUTTY  »  '  I  J  .' 

V.  name,    and  that    the  goods   last   mentioned    had    been 

shipped  on  hickcy^  badci/,  &  Oo.  s  own  account  j 
and,  in  consequence^  he  disputed  his  liabilit}^  in  re- 
spect of  such  shipinents. 

The  account  sales  of  these  shipments  were  made 
out,  l)y  the  consignees  in  En(jlnyid^  in  the  name,  and 
on  the  account,  of  Ilickcfj^  Baikij^  k  Co. 

The  first  information  as  to  these  shipments  given 
to  the  Appellant,  was  by  a  letter  sent  to  him  by 
Hickei/^  Bailey^  &  Co.,  dated  the  Stlj.  of  Auyusf^ 
1 847,  and  invoices  sent  with  it. 

By  the  decree  of  the  Zillah  Court  (Mr.  A.  Piyou^ 
presiding  Officiating  Judge)  it  was  ordered  that  the 
Appellant  should  pay  the  sum  of  Rs.  1,00,000,  with 
interest  at  12  per  cent.  Upon  appeal  from  this  decision 
to  the  Sudder  Dewanny  Admvlut  at  Calcutt'i^  that 
Court  (consisting  of  Messrs.  Trevor,  Bailey,  and  Steer,) 
decreed  to  the  Respondent  the  principal  sum  of 
*  Es.  54,784  4a.  9p.,  minus  the  difference  between 
10  percent,  on  Rs.  89,584  and  the  rate  of  l2  per 
cent,  calculated  thereon  in  the  account  made  up  to 
April,  1847,  ihe  previous  accounts  showing  the  rate 
agreed  "to  between  the  parties  to  be  only  10  per 
cent,  per  annum,  but  the  Court,  under  the  Act,  No. 
XXXII.  of  1839,  gave  interest  upon  the  principal 
sum  from  the  date  of  the  institution  of  the  suit  to 
the  date  of  realization  at  the  rate  of  12  per  cent. 

On  the  appeal  from  this  decree  to  the  Privy  Council, 
the  principal  point  turned  upon  the  accounts,  which 
.  raised  the  question,  whether  the  claim  of  the  Respon- 
dent could  be  sustained  in  accordance  with  the  mcr- 
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C'lntile^custom  and  usage  of  Calcutta  and  the  mode  of     ^  i^^^- 
dealing  bet^Yeen   the  Appellant  and  the  late  firm  of  Mcetuxjoy 
HlckeUj  Bailetf.  &  Co.   i  The  material   evidence   upon       b^xiV' 
this  point  is  stated  in  their  Lordships'  iud^-meut.  v. 

T  11  11  1  *  n        i.       J2       i.        CoCKRAXE. 

it  was  contended  on  appeal  by  the  Appellant,  iirst, 
that  goods  were  delivered  to  the  late  insolvent  firm 
for  sale  on  commission  on  behalf  of  the  Appellant, 
but  that  Kklceij^  Bailey^  k  Co.  had  consigned 
them  to  England^  m.  their  own'  names  and  at  their 
own  risk,  and  that  the  Respondent,  as  Official  as- 
signee, had  failed  ,^to  discharge  that  firm  from  the 
obligation  of  accounting  for  those  goods  and  for  the 
proceeds  of  the  sale  thereof  in  the  usual  manner  as 
between  Principal  and  Agents  in  taking  the  accounts; 
and  secondly,  that  the  decree  of  the  Su elder  Dcivannij 
Court  ought  not  to  have  decreed  interest  on  the  -con- 
solidated amount  of  principal  and  interest  from  the 
date  the  suit  was  brought,  nor  at  the  rate  of  12  per 
cent,  per  annum,  under  the  Act,  Xo.  XXXII.  of  1839, 
when  the  rate  agreed  between  the  parties  was  10  per 
cent. 

The    Attorney-General    (Sir    R.    Palmer)^  and 
Mr.  Leith  for,  the  Appellant ;  and 

Sir  Fit".  Ro)j  Kdly,   Q.C.,  and  'Mv.  Macphersou^ 
for  the  Repondent.  *     ' 

Their  Lordships'  judgment  was  pronounced  b)'  20th  July, 

1865. 

The  Eight  lion,  the  Lord  Justice  Tfexee.  '      ^ 


'O' 


The  Appellant  in  this  case  is  the  owner  of  silk 
filatures,  and  a  dealer  in  silk  of  Jiinghjpore^  a  dis- 
trict in  Bengal.  The  Respondent  is  the  Oflicial 
assignee  of  an   insolvent  firm   that  formerly   carried 
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isgj.        oil  bussinci^s  in   Calcutta^  under   the  stj'le   of  IlicJcej/^ 
]\[x-RTUNJ0Y   Dailij,  k  Co. 
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V.  184?  acted  as  the  Factors  and  Agents  of   the    Appel- 

ockuaxe.   ],j^t  ;  selling  some  of  the  good   consigned  to  them  by 
him  in  Calcutta,   and   shipping  others   to   Lmidon   lot 
sale  there ;  and  the  following  seems  to  have  been   the 
course   of     dealing  between   them  : — The   Appellant 
was   in  the  habit  of  drawing  on  Hickey,  Bailey,  &  Co., 
against  the  goods  consigned  to  them,  and  they  accepted 
and  paid  his  drafts,  charging  him  in  account  with  the 
amount  of  them.     If  they  sold  the  goods  in  Calcutta, 
they  rendered  the  account  sales  to  him,    and    credited 
liim  with  the  proceeds.     Against  the     goods     shipped 
to  London  they  drew  Bills  in    sterling   money   upon 
the  consignees;  but  credited  the  Appellant  in  account 
with  the  proceeds  of  those  Bills  in  rupees  at  the  rate 
of  exchange   at   which  they   wei-e  sold  in    Calcutta } 
and   on   receiving     the    account    sales  from    London^ 
they  either  gave  him  further  credit  for  the  profit,   or 
debited  him  with  the  loss  on  each  shipment,  according 
to  the  final  result  of  the  transaction.     The  account 
current  so  kept  was  balanced   on  the  SOth   of  April, 
in  each  year,  and,  from  time  to  time,  rendered  to   the 
Appellant.     From  the  year  1840  up  to  a  period  which, 
as  found  by  the  Courts  below,  we  may  take  to  have  been 
some  time  in  1845,  the  consignments  to  London  were 
shipped  by  Hickey,  Bailey,  &  Co.,  to  the  consignees  "for 
sale  on  account  and  risk  of  Murtunjoy   Chuclcerhutt)jy 
Examples  of  invoices  appear  in  the  record.     About  the 
year  1845,  some  change  took  place  in  the  constitution 
of   the  firm  of  Ilickey,  Bailey,  &  Co.,  and  either  con- 
temporaneously with,  or  shortly  after  that  event,  the 
shipments  on  account  of  the   Appelhmt   were  made  in; 
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a  different  form  ;  most  of  the  invoices  stating  the  ^^^^• 
goods  to  be  shipped  by  Hickcij^  Bailey^  &  Co.,  and  Morttjnjoy 
consigned  to  the  London  house  for  sale  "  on  account 
of  the  concerned  ;"  and  one  or  t^Y0  stating  them  to 
be  consigned  for  sale  on  account  of  Ilickey^  Bailey^  & 
Co.  Exampks  of  the  first  of  those  two  classes  of 
invoices  appear  in  the  record.  All  the  latter  invoices 
however  continued  to  specify  the  mark  or  brand  by 
which  the  Appellant's  silks  were  known  in  the  market. 
It  is  upon  the  variation  in  the  form  of  the  consign- 
ments made  in  and  subsequently  to  1845  from  that  of 
the  consignments  made  before  that  year,  that  the 
principal  question  on  this  appeal  is  raised. 

The  disputes  bet\v«een  the  Appellant  and  Hickey^ 
Bailey^  &  Co.  began  in  1847,  the  year  so  disastrous 
to  commerce  in  India.  The  letters  of  the  27th  of 
November^  1845,  and  the  21st  of  February^  1846, 
show  that  from  a  date  as  early  as  the  latter  part  of 
1845,  the  silk  market,  both  in  Calcutta  and  in  London, 
was  in  a  state  of  great  depression.  On  the  13th  of 
April,  184C,  Messrs.  Hickey,  Bailey,  &  Co.  wrote  to 
the  Appellant :  "Oar  market  continues  worse  every 
day.  After  having  failed  in  attempting  to  sell  your 
silk,  we  have,  according  to  your  request  and  instruc- 
tions, shipped  the  whole  on  your  account  to  London, 
the  particulars  of  which  will  be  forwarded  to  you  in 
due  course."  And  accordingly  their  letter  of  the 
23rd  of  December,  1846,  contains  this  passage  : 
*'  We  also  inclose  invoices  of  64  bales  silk, 
and  900  pieces  of  your  good  corahs  shipped  on 
your  account  to  London ;  the  sums  drawn  against 
these  shipments,  as  per  memorandum  at  foot,  viz.  : 
Es.  54,816.  I2a.  Op.  have  been  carried  to  your  credit 
under  due  dates." 
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1865.  ji  jg  not  difficult  from  tliis  memorandum,  aud  by 

MuRTuxjoY   meaus  of  tlie    quantities  of  silk,  and  the  dates  and 

CnrcKER-    ^^^Q^^nts  of  the  Bills  there  specified,  to  identify  the 
*•  shipments  so  advised  -^ith  the  shipments  of  7  bales 

CocKRAXE.  ^^^^^  ,,  Oriental;'  and  8  bales  per  "  Tartar;'  to 
Maffiiiac,  Jardine,  &  Co..  the  shipment  of  13  bales 
per  "  Kclsn,''  to  S.  Phillips  k  Co.,  the  shipment  of 
18  bales  per  ^^  Essex,''  to  H.  J.  Johnston  k  Co.,  the 
shipment  of  18  bales  per  ^^  Cress jj,"  to  CocJcercll  & 
Co.  and  the  shipment  of  4  eases  of  corahs,  also  per 
'•  Cressyy  to  Ihurhurn  k  Co.,  which  are  respec- 
tively mentioned  in  the  accounts.  The  losses  on 
these  shipments  are  amongst  those  his  liability  to 
which  the  Appellant^disputes  ;.and  manj',  if  not  all, 
of  them  must  have  entered  into  the  accounts  whicli 
■VN'ore  the  subject  of  the  correspondence  that  will  be 
next  mentioned. 

In  August,  1847,  Messrs.  Jlic/ce//,  Bailey,  k  Co. 
wrote  to  the  Appellant  their  letter  of  the  5th  of 
that  month.  The  most  important  passage  in  it  is 
the  first  paragraph,  which  is  in  these  words  :  "  We 
be^^  to  wait  upon  you  with  the  following  : — A  state- 
ment of  YOur  account  current  exhibiting  on  the  SOth 
of  Avril  last  a  balance  in  our  favour  of  Co.'s 
Bs.  13,171.  3.  7.,  and  a  continuation  of  the  same  in 
open  account  to  date  showing  a  balance  against  you 
of  about  Es.  31,882.  G.  5.  Four  account  sales  from 
ISlessrs.  Mayniac,  Jardine,  k  Co.,  Samuel  Phillips 
k  Co.,  and  Coclcerell  k  Co.,  of  London,  comprising 
C9  bales  of  your  silk,  and  three  account  sales  com- 
prising 51  bales  of  theirs.''  This  letter  also  expresses 
an  unwillingness  in  the  then  state  of  the  markets  to 
receive  any  further   consignments   ''  drawn  against ;" 
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and  presses  the  Appellant  to  place  the  house  in  funds 
either  by  remittances  or  goods, 

Tlie  Appellant's  answer  to  this  commnnication  was 
dated  the  12th  of  August^  1847.  After  professing 
himself  confounded  by  the  letter  of  the  oth,  he  says  : 
"  The  cost  of  the  goods  1  consigned  to  you  vras 
Bs.  5)000  or  8,000  more  than  I  drew  on  you,  and  I 
believed  you  owed  me  that  sum  at  least,  but  in  your 
letter  you  make  me  your  debtor  more  than  E.s.  31,000. 
I  am  ashamed  to  hear  this.  Your  old  house  several 
years  has  sent  cilk  and  corahs  to  England  on  my 
account,  and  the  London  houses  have  ever  sent  ac- 
count sales,  &c.,  for  every  transaction  in  my  name, 
and  I  have  these  accounts  in  my  hand.  Your  new 
house,  I  don't  know  how,  has  taken  a  new  manner  of 
business,  "and  all  tiie  account  sales  sent  to  me  now  are 
copies  signed  in  Calcutta  ;  this  does  not  satisfy  me 
at  all,  and,  therefore,  I  want  the  London  account  sales 
as  formerly.  There  are  many  particulars  I  want  to 
know  in  these  sales,  because!  see  in  your  copies 
several  sales  on  account  of  the  concerned.  Until  I 
have  the  particulars  I  will  not  examine  the  account 
current,  and  I  request  you  will  send  them  to  me  as 
quick  as  possible." 

In  reply,  Ilickcy^  Bailey^  &  Co.,  on  the  28th  of 
August,  1847,  sent  a  letter,  in  which  they  forwarded, 
Ihcugli  under  a  kind  of  protest,  the  original  accounts 
demanded  ;  complained  of  the  tone  of  the  Appellant's 
letter  to  them  ;  and  again  pressed  for  payment  of  the 
balance  due  to  them. 

There  is  no  evidence  of  any  further  correspondence 
between  the  parties  nntil  October,  1847.  On  the 
11th  of  that  month,  IlicJceg,  Bailey,  &  Co.  wrote  a 
letter   to  the   Appellant,    which   is  not   in   evidence. 
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].S6j.        From   the   refcionces  to  it  in   the  subsequent  corre- 
HfTRTuxjoY   spondence,  ve  may  infer  that  it  contained  an  account 
BuTi?^'    corresponding  more   or  less   closely   with  that  men- 
V.  tioncd  in  the  record  as  No.  1. 

In  answer  to  it  the  Ar)pellant  wrote  the  letter  of 
the  2oth  of  October,  and  in  which  he  for  the  first 
time  put  forward  distinctly  the  case  on  which  he  now 
relies.  He  says,  "  I  am  very  anxious  to  settle  my 
two  years'  accounts  with  you.  I  hereby  send  you  the 
copy  of  the  abstract  of  your  letter  dated  the  11th  of 
Octol/e?-,  18 IG,  for  j^our  inspection.  In  your  opinion 
my  goods  created  a  good  name  in  the  London  markets, 
so  relying  on  your  statement  I  desired  you  to  ship  a 
quantity  of  my  silk,  but  you  in  contravention  to  your 
practice  shipped  them  in  your  own  name  instead  of 
mine,  and,  therefore,  owing  to  my  name  being  sup- 
pressed, I  hold  you  responsible  for  the  loss.  It  is 
very  easy  to  settle  accounts.  I  will  only  debit  you 
with  the  invoice  cost  of  the  goods  shipped  by  you  to 
London ;  likewise,  I  will  debit  you  with  amount  of 
the  account  sales  scut  by  you  with  interest.  You  may 
also,  according  to  former  practice,  debit  in  my  name 
the  amount  I  received  from  you  v»'ith  interest,  and 
also  costs.'' 

The  reply  of  Jl/c/ivy,  Bailey,  &  Co.  to  this  is 
dated  the  30th  of  October.  After  explaining  the  letter 
of  the  nth  of  October^  1847,  they  say,  "  Eegarding 
the  shipments,  we  must  beg  to  observe  that  the  in- 
voices of  your  property  have  been  uniformly  worded 
according  to  the  practice  followed  in  Calcutta,  'on 
account  of  the  concerned,'  under  your  well-known 
filature  mark,  and  not  in  our  name  as  you  pretend, 
■which,  however,  would  make  no  difference  in  the 
result  of  the  operations.     You  were  fully  made  aware 
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of  those  shipments   by  our  letter  of  the  23rd  of  De-        1865. 

cember^  1846,  &c.,  and,  therefore,  cannot   at  this  hito  Murtunjo-? 

hour,  because  the  result  has  been  a  loss,  pretend  to 

have  no  personal  interest,  and  decline  all  responsibility 

in  shipments  made  on  your  account,  and  to  which  you 

have  till  now  made  no  objections,  you  having  on  the 

contrary,  in  many  of  your  letters,  directed  us  to  ship 

your  goods  on  your  own  account,  and  not  to  sell  them 

in  Calcutta^  evidently  because  you  expecicd   a  more 

profitable   realization    of   them    by   so    doing.     We, 

therefore,  beg  to  hand  you  again  a  statement   of  your 

account  closed  30th  of  April  last,  showing  a  balance 

in  our  favour  of  Company's  Es.  22,312.  9.  6.,  and  a 

continuation  of  the  same  in  open  account,   showing 

a   balance   against    you    up    to    date    of    Company's 

Pis.  48,547.  I.  0.      This  account,   you   will  see,   has 

been  corrected,    owing  to  a  mistake  in   crediting   you 

with  a  draft  for  Rs.  10,0Q0,  against  a  shipment  which 

had  nothing  to  do  with  your  account."     The  right  to 

make  this   correction  is  also  a  material  question   on 

this  appeal. 

The  xVppellant  replied  to  this  letter  by  that  of  tlie 
3  8th  of  November.  The  following  are  the  material 
passages  in  it :  ''I  am  informed  of  the  particulars 
from  the  contents  of  your  letter  dated  the  30th  of 
October^  which  reached  me  at  a  time  when  I  was 
busily  engaged  in  preparing  your  accounts,  and  conse- 
quently could  not  reply  to  it.  I  am  now  sending  you 
the  account  for  your  inspection,  bearing  a  balance  of 
Es.  1,390.  12.  1.  in  my  favour,  which  please  let  me 
have.  The  points  treated  by  you  in  your  letter  may 
be  true  in  your  opinion,  but  in  my  opinion  they  are 
improper,  for  my  goods  were  unjustly  shipped  to 
England.      Notwithstanding    this  I  have  forwarded 


^■^^  CASES    IS    THE      PRH'Y    COUNCIL 

^05^  Bills  to  Toii,    find  debited  you   witli  tlie   cost  price  of 

MciiruxjoY  them.     I  have   credited   you   vrith    the   amount   you 

EuTTY  P^^^  "-^  "'^'   ^'^'^^^  entries  iiave   been  made  regarding 

V  your  commission  and  discount  according  to  the  former 

CoCKRAXE.  ,•         1, 

practice.  ' 

Messrs.  lliclceij^  Bailctj,  k  Co,  stopped  payment 
early  in  Jaunarij,  and  were  formally  adjudged  in- 
solvents on  the  17th  of  Februuri/,  1848.  In  their 
shedule  the  claim  against  the  Appellant  was  entered 
as  "  disputed."  The  Respondent  afterwards  became 
the  Official  assignee  of  this  insolvent  estate,  and  some 
correspondence  appears  to  have  passed  between  him 
and  the  Appellant  touching  the  disputed  claim  on  the 
latter  in  June  and  Jnhj^  1849.  He  continued  to 
insist  on  his  view  of  his  rights,  and,  instead  of  ad- 
mitting anything  to  be  due  from  him  to  the  estate  of 
llicJccy^  Bailc>j^  &  Co.,  to  contend  that  the  sum  of 
Es.  1,39U.  12.  \.  was  due  to  him  on  the  balance  of 
the  account  as  made  out  by  him. 

In  July^  1857,  after   a  delay  not  very  satisfactorily 
accounted  for,  on  the  ground  of  the  poverty  of  tho 
estate  and  the   complexity  of  the   accounts,  the  Re- 
spondent, under  the  authority  of  the  Insolvent  Court, 
commenced  an  action  in  the  Zillali  Court  of  Moorshe- 
dahad  against   the  Appellant   for     the   recovery    of 
Es.  1,00,000,  the  balance   alleged  to  be  due  on   this 
disputed  account.  The  plaint  showed  that  the  balance 
claimed  to  be  due  at  the  date  of  the  insolvency,  with 
the    subsequent   interest,  amounted  to   Es.  ], 10,938 
and  a  fraction  ;  but  relinquished  all   in  excess    of  the 
Es.  1,00,000,  in  pursuance  of  a  rule  which   obtained 
in  the  Courts  of   the  East  India  Company,  and   for- 
bade  a   Elaintifit   to   recover    more  than  double   the 
amount  of  his  principal  debt. 
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The  judgment  of  tke  Zillah  Court,  which  is   dated        ^865. 
the    2nd    of    Fehruary^     1859,    decreed    the    whole  Murtunjoy 
amount  claimed  to  the  Ejespoudent,    with   interest  at       ^^^^™" 
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suit  to  date  oi  payment. 

On  appeal,  the  Sudder  Dewanny  Court  by  its  judg- 
ment, dated  the  24th  of  February,  1862,  confirmed 
this  judgment  on  all  points  except  the  calculation  of 
interest.  It  held  that  the  sum  claimed  as  principal 
money  and  the  balance  due  to  the  insolvent  firm  in 
February^  1848,  being  Es.  54,784.  9..  should  be  cor- 
rected by  the  deduction  of  the  difference  between  12 
and  10  per  cent,  interest  on  the  account  between  the 
30th  of  April,  18415,  and  the  30th  of  Ajoril,  1847  ; 
it  refused  to  allow  the  Eespondent  any  interest  on 
the  sum  so  ascertained  during  the  period  in  which 
he  had  delayed  to  bring  his  suit,  but  gave  him 
interest  on  it  from  the  date  of  the  commencement  of 
the  suit  to  the  date  of  payment,  at  the  rate  of  12  per 
centum  per  annum. 

From  these  decrees  the  present  appeal  is  brought ; 
and  the  substantial  questions  to  be  determined  upon 
it  (some  minor  points  that  were  raised  on  the  plead- 
ings have  been  given  up  in  the  Courts  below  or  here), 
seem  to  be  reduced  to  the  following,  viz  : — 

First,  whether  the  Appellant  is  properly  chargeable 
with  the  balance  of  the  account  between  him  and  the 
late  firm  of  HicJcey,  Bailey,  &  Co.,  taken  on  the 
principle  on  which  this  account  has  been  taken,  or 
whether  he  is  now  entitled  to  have  that  account  taken 
on  the  principle  asserted  in  his  letters  of  the  25th  of 
October  and  18th  of  November,  1847,  viz.,  that  of 
treating  all  the  later  shipments  to  England  as  made 
by  Hickcy,    Bailey,  &  Co.   at   their  own  risk,   and  of 

VOL.   X.  K  1 


242 


CASES    IN    THE    PRIVY    COUNCIL 


BUTTY 

V. 

CoCKRAN'E. 


1865.       debiting  them  with  the  prime    cost,  or  other  assumed 
Mdrtuxjoy  value   of  the  goods  in    Calcutta  at  the  dates  of  the 
CHrcKEK-    si^ip^ents? 

Second,  whether,  assuming  the  shipments  to  have 
been  made  at  the  risk  of  the  Appellant,  it  is  proper, 
under  the  circumstances,  to  charge  him  with  the 
amounts  of  the  re- drafts  from  London  ? 

Third,  whether  he  is  entitled  to  any,  and  what 
relief  in  respect  of  the  item  of  Rs.  10,000,  withdrawn 
by  Hickei/,  Bailey,  &  Co.,  from  the  amount  as  men- 
tioned in  their  letter  of  the   30th  of    October,   1847  ? 

Fourth,  whether  the  interest  on  the  balance  due 
by  him  has  been  correctly  calculated  ? 

The  first  question  involves  the  inquiry,  whether 
Rickey,  Bailey,  &  Co.,  when  they  made  the  consign- 
ments of  the  Appellant's  goods  in  the  form  in  which 
they  are  shown  to  have  made  them  subsequently  to 
the  year  1845,  were  guilty  of  any  breach  of  the  duty 
which  either  the  general  law,  particular  custom,  or 
special  contract  between  them  and  their  Principal, 
imposed  upon  them  as  Factors.  In  the  Court  below 
evidence  was  given  to  show  what  are  the  general 
powers  of  Factors  in  Calcutta  who  are  employed  to 
ship  goods  for  sale  in  England  on  account  of  their 
Principal.  Their  Lordships  apprehend  that  this 
evidence  was  adduced  not  so  much  for  the  purpose  of 
establishing  that  any  peculiar  custom  of  trade  obtained 
in  the  port  of  Calcutta,  as  for  that  of  showing  what 
was  the  general  law ;  the  country  Courts  of  India 
not  being  very  conversant  with  questions  of  Mercan- 
tile law,  and  not  recognizing  the  law  of  England  as 
the  lex  fori.  But,  however  that  may  be,  their  Lord- 
ships are  of  opinion,  that  the  evidence  altogether  fails 
to  show  that  any  particular  usage  or  custom  qualifying 
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the  Mercantile  law  of  England,  as  between  Principal        ^^^^• 
and  Factor,  prevails  at  Calcutta.     It  is,  therefore,  by  Murtunjot 
the  general  Mercantile  law  that  the  powers  and  duties       butty^" 
of  Hickeij,  Bailey^   &   Co.,    in   making  their  consign-  v. 

ments  of  the  Appellant's  goods,   must  be  determined. 

Again,  their  Lordships  see  no  ground  for  dissenting 
from  the  exposition  of  the  law  which  is  contained  in 
the  careful  judgment  of  the  Sudder  Court.  They 
are  of  opinion,  that  Bickey^  Bailey.,  &  Co.,  as  Factors, 
having  an  interest  by  reason  of  their  advances  in  the 
Appellant's  goods,  were  justified  in  shipping  those 
goods  for  sale  either  "  on  account  of  those  concerned," 
or  "on  account  of  themselves,"  unless  their  general 
authority  was  controlled  by  instructions  from  their 
Principal,  or  by  contract.  Of  positive  instructions  or 
of  express  contract  there  is  no  proof.  The  existence 
of  either,  if  to  be  inferred  at  all,  is  only  to  be  inferred 
from  the  evidence  of  the  course  of  dealing  before 
1845. 

Again,  their  Lordships  are  of  opinion,  that  even  if 
there  were  nothing  to  set  against  the  course  of 
dealing  so  proved,  the  inference  from  it  that  the 
general  discretion  of  the  Factors  in  respect  of  all 
future  consignments  had  been  controlled,  would 
hardly  be  safe  or  legitimate.  But,  in  truth,  the 
prior  course  of  dealing  is  not  the  only  fact  from 
which  their  Lordships  have  to  draw  their  conclusion 
on  the  point  now  under  consideration.  The  letter  of 
the  23rd  of  December.,  1846,  proves  that  invoices  of 
the  consignments  of  that  year  were  then  sent  to  the 
Appellant.  All  those  invoices  are  not  produced  ; 
but  it  is  impossible  to  escape  the  conclusion  that 
they  must  have  shown  in  what  form  the  consign- 
ments were  made  ;   since  the  losses  .on  the  shipments 
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to  which  they  relate  are  unquestionably  some  of 
MrRTrNjoY  those  which  the  Appellant,  on  the  ground  of  the 
improper  form  of  the  consignment,  is  now  seeking 
to  throw  on  the  estate  of  Hidden ^  Bailey^  &  Co., 
and  he  does  not  pretend  that  the  invoices  sent  ta 
him  were  not  counterparts  of  the  invoices  sent  to 
England.  Xevertheless,  on  the  receipt  oi  that  letter 
he  made  no  complaint  respecting  the  form  of  the  con- 
signments. 

Again,  when  these  transactions  were  known  ta 
have  resulted  in  heavy  losses,  and  he  wrote  this 
letter  of  the  12th  of  August,,  1847,  his  chief 
complaint  was  that  in  the  absence  of  the  original 
account  sales,  he  had  not  the  proper  evidence  of 
what  had  been  done  with  his  goods  in  England ; 
and  it  was  not  until  Octohcj-,  1847,  that  his  present 
case  was  distinctly  made.  The  correspondence  thu& 
tends  strongly  to  negative  the  existence  of  instruc- 
tions, contract,  or  understanding  inconsistent  with 
the  acts  of  Ilicl-ey,  Bailey^  k  Co.  Their  Lordships,, 
therefore,  think  that  the  alleged  breach  of  duty  on  the 
part  of  the  Factors  has  not  been  established,  and 
that  as  between  them  and  the  Appellant  he  wa& 
chargeable  with  the  losses  on  all  the  shipments  ta 
England.  The  fauudation  of  his  case  having  thus 
failed,  it  is  unnecessary  to  inquire  whether,  if  it  had 
been  established,  he  would  have  been  entitled  to  the 
particular  relief  which  he  claims.  Their  Lordships,. 
however,  observe,  that  in  many  important  particulars, 
this  case,  if  the  Agent's  breach  of  instructions  had 
been  proved,  would  have  been  distinguishable  from 
that  of  Bertram  v.  Godfrey  (1  Knapp's  P.  C. 
Cases,  381).  There  it  was  proved  that  the  Agents 
"who  in  breach  of  their  instructions  had   neglected  to 
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sell  when  the  funds  were  at  85  per   cent.,  and   might        iS6o. 

hare  sohi  at  that  price;  and   donseqiiently,  the   facts  MrRxuxjoY 

both   gave   the   measure   of    the  damages   sustained,       "^-!j.!^y^~ 

and  afforded  the   means  of  compelling  the   Agents  to 

put  their  Principal  in  the  position  in  which  he  would 

have  stood  had  they  observed  his  instructions.     Here 

it  is  quite  certain  what  (if  any)  proportion  of  the  loss 

is  attributable  to  the  form  of   the  consignment.     Xor 

is  it  easy  to  see   upon  what   principle  Hickeif^  Baileij^ 

&  Co.    co-uld    be  charged    with    the    cost    or    invoice 

price  of  the  goods ;  since   it   follows  from  the    letter 

of  the  loth  of   April,  1&4G,    both   that  the  Appellant 

had    authorized    the    shipment    of    them  for    sale    in 

England  \  and  they  must  have   been   sold  at   a   heavy 

loss,  if  sold  at  that  time  in  Calcutta. 

The  next  question  is,  whether  the  Appellant  has- 
been  properly  charged  in  account  with  the  re-drafts. 
It  is  stated  in  the  judgment  of  the  Sudder  Court,, 
that  no  question  had  been  raised  regarding  the 
good  faith  of  these  entries.  The}^  must,  therefore, 
be  taken  to  represent  correctly  the  difference  be- 
tween the  net  proceeds  of  the  Appellant's  goods 
and  the  amounts  of  the  Bills  di-awn  against  them 
by  Hickey,  Bailey^  6f  Co.  Had  Hickey,  B alley ^ 
&  Co.  remained  solvent  and  paid  the  re-drafts,, 
the  propriety  of  these  charges  against  the  Appellant 
eould  not  have  been  questioned.  For  he  had  already 
received  credit  in  account  for  the  sums  for  which. 
Hickey,  Bailey ^  &  Co.'s  Bills  on  London  had  been 
sold ;  and,  therefore,  to  charge  him  with  the  re- 
drafts was  only  tantamount  to  writing  back  the 
excess  of  credit  which  he  had  received  in  anticipa- 
tion of  the  realization  of  the  proceeds  of  his  goods. 
The  question   raised,    however,   is,    whether    Hickey^ 
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I860.  Baiief/,  &  Co.,  having  failed,  and  having  presutn- 
MuRTu.vjoY  ably  paid,  at  most,  a  dividend  on  these  re-drafts,, 
they  are  entitled  to  charge  the  whole  amonnt  of 
them  against  the  Appellant.  The  answer  to  this 
question  depends  on  the  further  question,  whether 
upon  or  after  the  insolvency  of  Hicke//,  Bailey^ 
&  Co.,  the  consignees  in  England  had  any  right  of 
resort  to  the  Appellant  for  the  recovery  of  the 
dilference  between  the  sums  realized  by  the  sale  of 
the  goods,  and  the  amount  of  their  acceptances 
against  them ;  or  the  unpaid  portion  of  such  de- 
ficiency. If  they  had  no  such  remedj',  the  Appel-^ 
lant,  as  the  account  stands,  has  received  credit  for 
all  to  which  he  is  entitled,  viz.,  the  net  proceeds  of 
his  goods ;  whereas,  if  he  were  to  retain  credit  for 
the  amounts  for  which  the  Bills  on  London  were  sold, 
without  submitting  to  be  debited  with  the  re- drafts^ 
he  would  charge  the  estate  of  Hicke?/,  Bailey,  &  Co. 
with  more  than  the  net  proceeds  of  the  goods.  On 
the  other  hand,  if  he  remained  liable  to  the  con- 
signees for  the  losses  on  the  goods  or  for  any  part 
of  such  losses,  his  objection  to  a  mode  of  stating  the 
amount,  which  would  have  the  effect  of  making  him 
pay,  or  leaving  him  answerable  for  such  losses,  twice 
over,  would  be  well  founded. 

It  appears  to  their  Lordships  that  in  these  trans- 
actions there  was  not  that  privity  of  contract  between 
the  Appellant  and  the  consignees  in  England,  which 
would  render  him  liable  for  the  sums  represented  by 
the  re-drafts  in  question. 

This  is  not  the  ordinary  case  of  a  contract  made 
by  an  Agent  for  an  undisclosed  Principal,  on  which 
the  contmctee  on  discovering  the  Principal  may  at 
his  election  sue  either  Principal  or  Agent. 
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The  contract  on  Avhich  the  liability,  in  respect  of  '^"J-J- 
"which  the  re-drafts  wer€  drawn,  arose,  was  not  a  Murtx^joy 
simple  consignment  of  goods  for  sale  by  an  agent  on 
account  of  an  undisclosed  Priucipal  ;  it  was  a  con- 
tract of  pledge  by  Factors  having  an  interest  in  the 
goods  pledged.  Miclcey^  Bailey ^  k  Co.,  being  en- 
trusted with  the  possession  of  the  goods,  and  having 
advanced  upon  them,  drew  the  Bills  on  London  in 
their  own  names  ;  they  and  not  the  Principal  were 
liable  as  drawers  on  those  Bills  ;  and  they  probably 
sold  the  Bills  with  the  shipping  documents  in  the 
market.  Had  the  Bills  not  been  accepted  by  the 
consignees,  the  holders,  though  pledges,  by  means 
of  the  Bills  of  lading,  of  the  goods,  could  have  had 
no  remedy  for  any  deficiency  against  the  i^ppellant. 
The  acceptance  of  the  Bills  by  the  consignees,  and 
the  delivery  of  the  .shipping  documents  to  them, 
made  them  the  pledges,  but  did  not  alter  the 
character  of  the  transactions,  which  was  one  whereby 
Hickey^  Bailey^  &  Co.  had  pledged  the  goods  for 
the  payment  of  Bills  on  which  they,  and  not  the 
Appellant,  were  liable  as  drawers  for  an  amount 
exceeding  the  value  of  the  goods.  The  re-drafts  are 
for  that  excess.  There  seems  on  such  a  transaction 
to  be  no  privity  of  contract  between  the  consignees 
and  the  undisclosed  Principal.  How  can  such  a 
privity  be  imported  into  it  by  the  fact  that,  accord- 
ing to  the  course  of  dealing  between  Hickey,  Bailey^ 
k  Co.  and  the  Appellant,  the  latter  received  credit  on 
account  for  the  sums  for  which  the  Bills  on  London 
were  sold,  subject  to  the  final  adjustment  of  the 
accounts  of  the  different  consignments  ? 

Their  Lordships  are,  therefore,  of  opinion,  that  the 
Appellant  has  been  properly  charged  with  the  re-drafts. 
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1MU5.  \yf,  have   next   to   consider  the   disputed  item  of 

^n-  Tus.i''Y    Es.  10,000.    lu  the  account,  Xo.  1,  the  Appellant  is 
CnoKKK-    pj,(.(|i(^g(i  ^-i^}^  this  sum  under  date  the  13th  of  April 

1846,  as  the  proceeds  of  a  draft  of  Hickey^  Bailey^ 
&  Co.,  on  Gougor  &  Stewart,  of  London,  against 
sixteen  bales  of  raw  silk,  shipped  on  Appellant's 
account  per  "  Orienf\'  and  under  date,  March  18th, 
he  is  on  the  other  side  of  the  same  account  charged 
with  Es.  541.  12.  6.,  as  commission  and  shipping 
charges  on  the  same  consignment.  It  has  already 
been  stated  that  by  their  letter  of  the  30th  of  October, 

1847,  Hickey,  Bailey,  &  Co.  advised  the  Appellant 
that  this  shipment  had  been  erroneously  treated  as 
made  on  his  account ;  that  he  had  in  fact  nothing  to 
•do  with  it ;  and  that  they  had,  accordingly,  corrected 
the  account  by  striking  out  the  credit  of  Es.  10,000. 

It  seems  that,  in  the  first  instance,  they  omitted 
to  strike  out  as  they  ought,  on  this  view  of  the  case, 
to  have  done,  the  charge  of  Es.  541.  12.  6.  ;  but  this 
omission  was  afterwards  set  right  by  the  Eespondent. 
In  the  plaint  and  subsequent  proceedings  this  ship- 
ment and  the  credit  attached  to  it  are  stated  generally 
and  loosely  to  have  been  those  "  of  another  Mer- 
chant ;"  and  the  only  case  thus  maSe  by  the  Ap- 
pellant on  this  point,  was  to  the  effect  that  no 
sufficient  reasons  had  been  assigned  for  withdrawing 
from  the  account  a  sum  with  which  he  had  beea 
once  credited  ;  and  that  the  Eespondent's  looseness 
of  statement  concerning  the  transactions  was  an 
argument  for  holding  that  the  deduction  of  the  sura 
in  question  had  been  made  fraudulently.  On  the 
trial  in  the  Zillah  Court,  Mr.  Morinet,  the  former 
book-keeper  of-  Rickey,  Bailey,  k  Co.,  was  examined 
as  to   this  item.     His  evidence   was   to   this   effect, 
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"The   silk  did  belong   to  the  Defendant  originally,        186 

but  was  shipped  by  Hickey,    Bailey^  &  Co.,  on   their  Mdrtunjoy 

own  account,  they  having  purchased  it,  and  rendered 

the  account   sales  to   the  Defendant."     ISTo   question 

was  put  to  him  by  way  of  cross-examination  on  this 

statement,   although  he  was   cross-examined   by   the 

Appellant's  Agents  as  to  another  part  of  his  evidence. 

The   contest  in  both  the   Courts  below    apparently 

continued  to  be   confined,  as  before,  to  the  propriety 

and    bona   fides    of    the   alteration  in  the    accounts. 

Their  Lordships  see  no   grounds  for   disturbing   the 

conclusion  of   both  the  Courts  below  upon  this  point. 

The}''  accept  Morinefs  statements  as  the  true  account 

of  the  transaction.     He  was  not  cross-examined  upon 

it ;  there  seems  to  have   been  no   suggestion  in   the 

Courts  below  that   the   Appellant  had  not    received 

credit  for  the  proceeds  of  these  bales  of  silk  as  sold 

in  Calcntta.     there  is  an  item  in  the  accounts  which 

are  in   the    record   which  seems  to   represent    those 

proceeds ;  and  the  fact  would  probably  appear  even 

more  clearly  if  we  had  the  Bengalee  account  made 

out  by  the  Appellant  on  the  principle  asserted  by  him 

which  was  before  tlie  Courts   below.     It  is   dfiicult 

to  conceive  that  he  would  allow  the  account  to  be 

finally  taken  against  him  without  seeing  that  in  one 

way  or  other  every  bale  of  silk   which  was   consigned 

by  him  to  IlicJceij^   Bailey^  &  Co.   was  accounted  for. 

The  evidence  of  Morinet^  however,  suggests  an- 
other question,  which,  although  it  has  not  been  dealt 
with  in  the  Courts  below,  their  Lordships  have  been 
unwilling  to  exclude  from  their  consideration.  That 
question  is,  whether  the  transaction  as  described 
by  Mr.  Moriaet  is  not  one  which  the  Appellant  may 
impeach  as   a  frudulent   purchase  by  an  Agent   on 
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1865.  tiis  own  account  of  his  Principal's  goods  ?  In  an 
MuRTUNJoT  ordinary  case  it  might  fairly  be  objected  that  this 
point  was  not  taken  upon  the  pleadings.  The  answer 
to  that  in  the  present  case  is,  of  course,  that  the 
Eespondent,  by  speaking  of  the  transaction  as  one 
of  "  another  Merchant,"  has  misled  the  Defendanty 
and  thrown  considerable  suspicion  on  the  Bona  fides 
of  his  own  case.  On  the  other  hand,  it  is  to  be 
observed  that  Morinet^  if  cross-examined,  might 
have  cleared  up  the  transaction,  and  have  shown 
that  the  purchase  by  Hickeu^  Bailey^  &  Co.  wa» 
known  to  and  sanctioned  by  the  Appellant.  Again  : 
it  was  open  to  the  Appellant,  if  he  were  interested 
in  so  doing,  to  raise  the  point  now  under  considera- 
tion in  the  Indian  Courts,  wliere  he  was  represented 
by  an  eminent  English  barrister,  to  whom  the  equity 
on  which  it  is  based  must  be  familiar.  That  he 
failed  to  insist  on  this  equity,  is  a  strong  argument 
that  it  was  not  for  his  interest  to  do  so.  He  could 
only  have  set  aside  this  purchase  by  Hlchey^  Bailey j 
k  Co.,  en  the  terms  of  writing  back  the  sum  for 
which  he  had  received  credit  as  the  proceeds  of  the 
sale  to  them,  and  by  taking  to  the  shipment  te 
England^  with  its  loss  or  profit  as  the  ease  might  bo. 
And  there  seems  to  be  on  reason  why  this  particular 
shipment  of  sixteen  bales  should  have  escaped  the 
common  fate  which  on  the  evidence  we  must  take 
to  have  befallen  the  other  consignments  of  silk 
which  were  shipped  from  Calcisita  about  that  time, 
and  have  realized  a  profit,  instead  of  resulting  in 
heavy  loss.  It  may  be  added,  that  the  point  is  not 
distinctly  taken  in  the  Appellant's  case.  On  the 
whole,  their  Lordships  see  no  sufficient  ground  for 
re-opening  this  account  in  respect  of  the  item  of 
Es.  10,000. 
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The  only  ix}maming  question  is  that  of  the  interest  i^^-^- 
to  be  allowed.  The  Siidder  Court,  in  the  exercise  Mitktunjot 
of  the  discretion  given  to  it  by  Act,  ^o.  XXXII. 
of  1839,  has  given  interest  from  the  date  of  the  com- 
mencement of  the  suit,  at  the  rate  of  12  per  centum  per 
annum.  There  was  evidence  that  th«  account  current 
between  TUckey^  Bailey^  &  Co.  and  the  Appellant 
bore  interest  at  the  rate  of  10  per  centum  per  annum 
only ;  and  on  that  ground  the  Sudder  Court  reduced 
the  interest  allowed  by  the  Zillah  Judge  before  the 
commencement  of  the  suit.  Their  Lordships  are  of 
opinion,  that  the  same  consideration  should  have 
determined  the  rate  of  interest  to  be  allowed  from 
the  date  of  suit,  and  that  the  amount  of  this  should 
also  be  calculated  at  10  per  centum  per  annum. 

The  ordt2r,  therefore,  which  their  Lordships  pro- 
pose humbly  to  recommend  to  Her  Majesty  as 
proper  to  be  made  on  this  appeal  is,  that  the  interest 
allowed  from  the  date  of  suit  to  the  date  of  payment 
be  reduced  by  the  difference  between  12  per  centum 
and  10  per  centum  per  annum,  and  that  in  other 
respects  the  decree  of  the  Sudder  Court  be  affirmed. 
Butliaving  regard  to  this  alteration  in  the  amount 
decreed,  and  to  the  other  circumstances  of  the  case, 
they  will  also  recommend  that  each  pai'ty  do  bear 
his  own  costs  of  this  appeal. 
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On  ajjpcal from  fhe  Court  of  the  Judk'ud  Com- 
missioner of  Oudc. 

3rd  &  4tk  J-  HIS  appeal  was  brought  from  three  several 
Marcli,  1865.  Qrders  or  decrees  of  the  Deputy   Commissioner  of  the 

Lex  loci  oi  Luchioiv  Civil  Court,  and  the  Judicial  Commissioner 
oiOude?^^^^  of  Oude   disallowing   a  claim   of    the    Appellant  for 

The  prin-  payment  of  dower  amounting  to  a  crore  of  rupees 
as  well  as  the  out  of  the  estate  of  her  deceased  husband,  and  direct- 
cedure^oniie"  ^^^o  ^^^  estate  to  be  divided  in  certain  shares  amongst 
Punjo.}  Code  tiie  Appellant  and  Eespondents. 

OI  lho4,  were  ■'■■'■  ■•• 

introduced 

into  Ovdtx^        %  Present :    Members  of    the   Judicial  Committee,— The  Eight 
aapex'ation  to    Hon.  the    Lord   Kingsdown,    the  Eight  Hon.  the  Lord  Justice 
the  British      Knight  Bruce,  and  the  Eight  Hon.  the  Lord  Justice  Turner, 
adontcd  as  Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Right 

the  basis  of     Hon.  Sir  James  W.  Colvile. 
the  adminis- 
tration of 

the  law  in  that  Province,  and  to  be  applied  so  far  as  they  appeared  to 
the  Judicial  Commissioners  appointed  for  the  administration  of  justice 
there  not  to  be  unsuited  to  the  circumstances  of  the  country,  except  so 
far,  as  they  were  founded  upon  local  custom,  varying  the  general  law, 
whether  Hindoo  or  Mahomedan,  when  the  Code  was  not  to  be  applied  to 
Oude. 

The   Punjah   Code  of    1851,  cl.    10,   .sec.    VI.,  declares  that  :—"  By 
the  Hindoo  and  Mahomedan  law,  the  dower  of  a  married  woman,  if  not 
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The  Appellant  was  tlie  widow  of  Mirsa  Secunder  J^^^^ 
JIns/tmuf,  a  brother  of  the  late  King  of  Oude,  and  Mulkah 
formerly  a  General  in  his  service.  The  llespondent,  Xo\vab 
3Ii)-za  Jehan  Kudr,  was  the  son,  the  Kespondent,  Tajdar 
Noivab  Mii'za,  an  adopted  son,  and  the  Eespondents,  .v. 

Ziuman   x4ni  Begum   and    Rufaatoonissa   Begiim^    the       Kudr. 
daughters  of  the  deceased.     The  late  Eoyal  family  of 
Oude^  and   the   parties   to   this   appeal,    were   Maho- 
medans. 

On  the  dethronement  of  the  King  of  Oude,  his 
brother,  the  late  General  Mirza  Secunder  Hushnmt, 
proceeded  to  Enghnd,  where  he  afterwards  died, 
leaving   the   Appellant   and    Eespondents   surviving 

entirely  paid  iip  at  the  time  of  marriage,  is  claimable  by  her  at  any 
subsequent  time,  anrl  especially  in  the  event  of  a  divorce.  Amon'' 
Mahomedans  it  is  usual,  as  a  safeguard  against  capricious  divorces,  to 
stipulate  foran  amount  of  dower  far  beyond  the  mcansof  the  bridegroom 
to  pay.  Such  contract,  if  enforced  by  a  Court,  would  min  a  Defendant 
who  has  divorced  his  wife,  without  reflecting  on  the  liability  to  which 
he  was  subject.  Still,  although  the  full  amount  need  not  be  decreed, 
yet,  in  the  event  of  a  divorce  without  a  valid  cause,  heavy  damages  wili 
be  awarded  to  the  wife  in  proportion  to  the  means  of  the  husband  :"  and 
the  1 1th  section  declares,  that  in  the  event  of  the  husband's  death  "  tho 
dower  is  treated  as  a  debt,  and  takes  precedence  of  the  claims  of  heirs, 
but  not  of  other  debts  ;  it  stands  on  the  same  footing  with  them.  In 
this  case,  the  Coui-t  would  possess  the  modifying  power  of  clause  (10), 
and  award  to  the  widow  a  fair  sum,  with  reference  to  the  assets  of  the 
estate  and  the  circumstances  of  the  heirs," 

A  Mahomedan  of  the  Soonec  sect,  domiciled  in  Oude,  and  a  member  of 
the  Eoyal  family  there,  on  his  marriage,  by  a  deed  executed  in  the  year 
1838,  settled  a  crorc  of  rupees  by  way  of  dower.  This  dower  was  not  de- 
manded during  the  lifetime  of  the  husband,  but  at  his  death,  which  event 
took  place  after  the  annexation  of  Uude,  in  1856,  the  widow  claimed  the 
whole  amount,  although  it  woald  exhaust  the  entire  property  of  the 
settler,  and  totally  exclude  his  heirs  from  succeeding  to  any  part  of 
his  estate.  The  Judicial  Commissioners  of  Oude,  apjilied  the  provisions 
of  the  Punjab  Code  to  the  case  ;  and  held,  that  according  to  that  Code 
the  deed  was  to  be  construed  to  mean,  not  the  absolute  sum  settled  for 
dower,  which  was  from  the  position  of  the  settlor  an  extravagant  dowry, 
but  an  adequate  pro-vasion  for  the  wife ;  and  directed  the  estate  of  the 
husband  to  be  divided  in  moieties  between  the  widow  and  the  husband's 
heirs.  Upon  appeal,  such  decision  affirmed  by  the  Judicial  Com- 
mittee, who  held. 

First,  that  the  Commissioners  were  right  in  ajiplying  the  Punjab 
Code  to  the  case  ;  and 

Secondly,  that  the  Commissioners,  under  that  Code,  properly  exercised 
their  discretion  in  making  an  equitable  division  of  the  estate  of  the 
husband  between  the  widow  and  the  heii's. 
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isc5.^       him.     The  deceased  General  was  at  the  time  of  his 

MuLKAn     death  entitled    to    immovable    property    situate    in 

NowAB      Oude,  and  to  promissory  notes  of  the  Government  of 

^Bonoo       ^'^'-^^'^  ^01'  I^s.    120,000,  and  other  movable  property 

».  to  a  large  amount. 

KuD.H.  '  When  he  proceeded  to  England^  the  Respondents, 
Mirza  Jchan  Kiidr  and  Noivab  Mirza,  minors,  were 
left  at  LiicJcnow  in  the  care  of  General  Oatram,  then 
in  charge  of  the  Province  of  Otide. 

On  the  death  of  their  father,  they  applied  to  the 
Judicial  Commissioner  of  Oade  for  a  division  of  the 
property  of  the  deceased  General,  and  for  the  re- 
linquishment to  them  of  the  immovable  property  of 
the  deceased,  alleged  to  be  in  the  possession  of  the 
Appellant.  The  Judicial  Commissioner  remitted  the 
case  to  Mr,  Perlcins,  the  Assistant-Commissioner  at 
Luckiwit',  to  institute  inquiries  on  the  subject. 

After  a  preliminary  inquiry,  the  Assistant- Commis- 
sioner, being  of  opinion  that  the  legitimacy  of  the 
Eespondent,  Mirza  Jchan  Kudr^  was  in  dispute, 
referred  him  to  his  remedy  by  a  civil  suit ;  but  on 
appeal  to  the  Judicial  Commissioner  that  Officer 
directed  the  case  to  be  reported  to  himself. 

On  the  22nd  of  November,  the  case  was  brought 
before  the  Commissioner's  Deputy  for  trial,  when 
arbitrators  and  an  umpire  were  appointed  by  the 
parties  to  dispose  of  the  case. 

The  arbitrators  and  umpire  having  been  directed 
by  the  Deputy  Commissioner  to  send  their  opinious^ 
separately,  the  Appellant's  arbitrator,  on  the  11th 
of  December,  1858,  forwarded  his  Award,  which 
was  as  follows  : — "  It  is  evident  from  the  proceed- 
ings that  the  dispute  is  regarding  notes  valued 
Rs.    230,000    belonging    to    General    Sa/u'b,    jewels 
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valued  at  about  5  lacs,  and  landed  property  also  valued       ^'^^'^'• 

about  5  lacs.     The  remaining  property  is  in  London.  Mulkah 

!N^ow,    the   MooJcfar  of  the  Defendant  states  that  of  xowab 

the  above-mentioned    notes,    the  General  erave  notes  Tajdar 

. '  .  ^       ,  Bonoo 

valued    Rs.    110,000,    which    are    deposited    m    the  v. 

Treasury  to  Tajdar  Bohoo  (the  Appellant).     Of  the       Kvdr. 
other  notes  the  MooJctar  declared  his  ignorance  ;  while 
the  MooJctars  of  the  Plaintiffs  state  that  the'remain- 
iug  notes  claimed  are    deposited  'in  the   Government 
Treasury.     But  the  Mooktais  give  no  detail  of  the 
jewels,  and  say  that  the  Plaintiffs  being  minors  know 
nothing   about  them  ;   neither  do  they   produce  any 
satisfactory    evidence.     Ts^o    one    can   part   with   the 
landed    and    immovable    property,    which    has    been 
saved    from    demolition.     The    other    claims   against 
each    other    deserve    no    consideration,    because    the 
Mooktar  of   Mulkah  Do  Alum   Noiuuh    Tajdar   Bohoo, 
disputes   the   legitimate    descent  of  the   son   of   the 
deceased  General.     But  3Ieer    Wajid  Ali,    Trustee  of 
Mirza  Jehan  Kudr  and  others,    produced  copy  of  an 
Order  (the  original  of  which  is  alleged*  to  have  been 
filed  in  the  Judicial  Commissioner's  Office),  addressed 
by  Wajid  Ali  Shah  to  Mirza  Jehan   Kudr,    in  proof 
of  the  legitimacy  of  Mirza  Jehan  Kudr,  and  a  letter 
from    Mahomed    Mirza,    who    accompanied     General 
Sahih  to   London.      Meer    Wajid  Ali  then    deposed, 
that  in  his  journey  to  London,   General  Sahih  had  by 
his  slave  girl,  Ameer  Buhsh,   two  daughters,  of  whom 
one  is  dead,  but  the  other  is  still  alive.     But  these 
points  have  not  been  established  under  the  Mahome- 
dan  law  ;  while  the  objections  urged  by  the  Mook- 
tar   of    Midkah    Bo    Alum    Noivab     Tajdar    Bohoo, 
being  unsupported  by  any  evidence  of  refusal  from  the 
General,  deserve  no   consideration.     In  like  manner, 
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1.S65.        the    statement   ^hicli   ]\[en-    Wajid  All  inakcs,  tliat 
MxiKAH     MuUcah   Do   Alum   Nozvah    Tojdar   Bolioo   had   giveii 
'^NowIb'^     up  her   claim    to    the    dower,    ar,d    to    prove    -uhich 
Tajdar      £tatement  he  has  produced  a  muhziir  or  documeDt 
V,  signed  by   the    Begums    or   ■wives   oi   the   Ivmg,    is 

^Tu/r"'''  contradicted  by  the  Mooktar  of  Noicah  Tajdar  Bohoo 
en  the  ground  of  their  being  subject  to  the  orders  of 
Meer  Wajid  AH.  Xow,  I  also  do  not  consider  that 
sratement  of  Afeer  IVajid  AH  as  deserving  of  credit, 
because  Midkah  Do  Alum  Koivah  Tajdar  Bohoo  has 
still  in  her  possession  the  dower  deed  for  one  crore 
of  rupees,  attested  by  the  Moojfuhids  and  the  relations 
of  General  Sahib.  Had  Xoivuh  Tajdar  Bohoo,  after 
she  had  lived  together  with  her  husband  for  a  long 
time,  relinquished  her  claim  at  the  time  of  her  hus- 
band's departure  to  Calcutta,  the  respectable  citizens 
of  LucJcnow  (as  there  was  no  interdiction  with 
regard  to  its  publicity)  would  have  been  acquainted 
with  it,  especially  those  who  had  attested  the  deed  of 
dower,  and  then  the  objections  urged  by  the  Monldar 
of  Midlcah  Do  Alum  Nowah  Tajdar  Bohoo  would 
have  been  useless.  Under  these  circumstances  I  find 
it  difficult  to  decide  the  case  under  the  Mahomedan 
law ;  and,  concurring  with  Mooeenood-doivlah  Ba- 
hadoor,  I  consider  it  expedient  to  make  some  pro- 
vision for  the  children  of  General  Sahib,  both  those 
who  are  in  Lucknoiv  and  those  who  are  in  London, 
or  some  other  place  ;  I,  therefore,  adjudge  that  the 
notes  for  Es.  110,000,  which,  as  alleged  by  the 
MooJctar  of  the  Defendant,  were  given  to  her  by  the 
General  when  he  was  about  to  set  out  for  Calcutta, 
and  which  are  deposited  in  the  Government  Treasury, 
should  entirely  be  made  over  to  the  Defendant  ;  that 
the  remaining  notes,  valued  Es.  120,000,  claimed  by 
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the  Plaiutiffs,  be  made  over  to  them  as  traced  out  by        ^^^^; 
them  ;    that  the  landed  property  situated  in  Lucknow^     Mulkah 
and  the  goods  which  may  be  received  from   London,       Nowab 
be    equally  divided  among  the    children  of  General       ^Vnlf 
Sahib    and    JVowab     Tajdar    Bohoo ;     that    in    future  v. 

neither  party  may  bring    lorward  any   claim    against       Kudr, 
the  other ;    and    that    with    the    view    of    preventing 
dispute  in  future,  Government  should  bind  both  par- 
ties by  an  agreement  that  neither   party    may    molest 
the  other." 

The  Umpire  also  forwarded  his  decision  in  accord- 
ance with  the  Award  of  the  Appellant's  Arbitrator,  as 
did  the  Arbitrator  for  the  two.  Respondents. 

On  the  26th  of  January^  1859,  the  Awards  were 
taken  into  consideration  by  the  Assistant-Commis- 
sioner, when  he  recorded  his  concurrence  in  the  opinion 
of  the  Arbitrators  and  Umpire,  but  as  they  had  not 
given  a  detail  of  the  shares  of  the  parties  in  the  estate 
of  the  deceased  General,  he  directed  the  Arbitrators 
to  specify  the  shares  of  the  several  claimants. 

The  Umpire  reported  on  the  olst  (A  January^  1859, 
as  follows :—"  That  of  the  notes  for  Rs.  120,000, 
allotted  to  the  Plaintiffs,  one  third,  or  Rs.  40,000, 
should  be  given  to  the  minor  daughter,  which  would 
suffice  for  the  maintenance  of  her  mother  and  her 
marriage  expenses ;  the  remaining  two  thirds,  or 
Rs.  80,000,  should  be  made  over  to  the  Mirza  Jehan 
Kudr.  As  Noivah  Mirza  is  not  descended  from  the 
General,  and  is  only  an  adopted  son,  he  can  claim  no 
share  under  the  Mahomedan  law.  But  the  General 
had  a  great  regard  for  his  maintenance  and  education, 
and  beside  this,  Noivah  Mirza  is  extremely  poor.  I 
would,  therefore,  allot  to  him  one  eighth,  or  Rs.  10,000, 
out  of  the  two  thirds,  or  Rs.  80,000.     I  would  like- 

VOL.  X.  G  1 
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1865.        -^ige  propose,  that  until  the  Plaintiffs  attain  to   the 
MuLKAH     age   of  majority,  all   the   money   should   remain   in 
NowA^B^     deposit  in   the  Government   Treasury  and  payments 
Tajdak      should  be  made  to   them  for  their  daily  expenses  as 
V.  required.     Of    the    landed  property,  the    garden  of 

^Kiidr!^^^  Dwarka  Dass  cannot  be  divided ;  but  I  would  sug- 
gest that  it  should  be  given  out  in  farm,  and  the  pro- 
ceeds divided  equally  between  Noivab  Tajdar  Bohoo 
and  the  descendants  of  General  Sahib.  The  remaining 
houses,  which  may  be  released  by  Government,  should 
be  estimated  by  an  Officer  appointed  by  the  Court,  and 
divided  equally." 

The  two  first  Respondents  were  satisfied   with   the 
Award,  but  the  Appellant  objected   on   the   grounds, 
amongst  others,  that  it  was   not  proved  that   the  Ee- 
spondent,  Mirsa  Jehan  Kudi\  was  the  legitimate  son 
of  the    deceased    General ;   that  her  claim  for  dower 
should  be  satisfied  in  the  first  instance ;  and  that  she 
should  be  allowed  to  retain  possession  of  the  whole  of 
the  deceased's  estate  to  satisfy  her  dower,  which  estate 
was  less  than  the  amount  settled  by  the  deed  of  dower. 
On  the  7th  of  February^  1859,  the  Assistant-Com- 
missioner finally  adopted  the  Award,  and  directed    a 
certificate  of  administration  to  issue  in  favour  of  the 
two  Eespondents,  and  the  Deputy-Commissioner  con- 
curred in  this  decision. 

From  these  proceedings  the  Appellant  preferred  an 
appeal  to  the  Commissioner,  who  after  hearing  the 
case  dismissed  the  appeal,  and  directed  the  Orders  of 
the  Assistant-Commissioner  and  the  Deputy-Com- 
missioner to  be  upheld,  but  reserved  to  the  Appellant 
liberty  to  institute  a  suit  to  establish  her  claim. 

Accordingly,  on  the  8th  of  April^  1859,  the  Appel- 
lant filed  a  regular   suit,  and  by  her    plaint    claimed 
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one  crore  of  rupees  on  account  of  her  dower,  for  which        i865, 
she  submitted  that  the   whole  of   her  late  husband's     Mulkah 

,    ,  T   T_i  Do  Aldm 

estate  was  liable.  Nowab 

The  Eespondents,  3firza   Jehan    Kudr  and   Nowah      Tajdar 

^  '  11-  BoHoo 

Mirza,  were  made    Defendants,  and  by  their  answer  v. 

alleged,  that  the  case  had  been  disposed  of  by  arbi-  '  ^  k^udr!^^ 
tration,  and  that  the  Award  was  a  bar  to  the  suit, 
in  which  the  claim  for  dower  was  not  proved,  for 
when  the  deceased  General  was  going  to  Eng- 
land, the  Appellant  relinquished  her  claim  to  dower 
before  witnesses,  but  that  a  deed  of  relinquish- 
ment could  not  be  executed  at  that  time ;  that  the 
Eespondent,  Mirza  Jehan  Kudr,  was  the  son  of  the 
General,  and  the  Respondent,  Nowah  Mirza,  an 
adopted  son ;  that  the  mother  of  Mirza  Jehan  Kudr, 
was  Noivah  Hushmut  Muhil  Sahiha,  whose  claim  to 
her  dower  was  for  fifty  lacs  of  rupees,  besides  her 
claim  to  jewels  and  ornaments  valued  at  Rs.  500,000 
which  the  General,  when  going  to  London,  left  in 
charge  of  the  Appellant. 

The  Appellant's  deed  of  dower  was  field,  by  which 
a  crore  of  rupees  of  the  current  coin  of  Luchioiv  wa& 
fixed  as  the  dower. 

The  Respondents  then  filed  a  petition,  stating  that 
the  deed  of  dower  was  not  genuine,  but  a  forged  one, 
and  could  not,  under  the  Mahomedan  law  and  usuage 
of  the  country,  be  considered  a  trustworthy  docu- 
ment. 

Evidence  was  taken  respecting  the  execution  of  the 
deed  of  dower  and  the  right  of  the  Appellant  to  have 
her  dower  satisfied  in  priority  to  any  claim  of  inhe- 
ritance. It  was  proved  that  the  Respondent,  Mirza 
Jehan  Kudr.,  was  the  son,  and  the  Respondent, 
Nowah  Mirza  the  adopted  son,  and  the  other   Respon- 
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1865.  dents  the    daughters   of  the  deceased   General.   Mirza 

MuLKAH  Secunder   Hushmut,  and    that  the  Appellant  had    not 

NowAB  relinquished  any  claim  to  dower,  and  the  opinion   of 

Tajdar  the    Mahomedan  law    officers   and    the    Mujta/iid,    or 

BOHOO  .  .  ./  5 

V.  Chief  Priest,  was  taken  as  to  the  question  of  dower. 

-Kui^r/'  The  case  was  heard  on  the  25th  of  August^  1859, 
before  the  Deputy- Commissioner  Carney y  and  th& 
Assistant-Commissioner  Elliott^  in  the  Luchioiv  Dis- 
trict Court,  when  those  Judicial  Officers  decided  that 
the  Appellant  as  the  widow,  and  the  Eespondent,  Miria 
Jehan  Rudr  as  the  son,  and  Zuman  Ara  Begum  and 
Rufaatoonissa  Beyum  as  the  daughters  of  the  deceased 
General,  were  the  heirs  of  his  estate,  and  that  the 
Respondent,  Noivab  Mirza^  as  the  adopted  son  of  the 
deceased,  should  be  recommended  for  a  pension.  That 
the  special  claims  of  the  Respondents  should  be  dis- 
allowed ;  that  the  deed  of  dowry  was  genuine  ;  that 
the  dowry  was  to  be  considered  as  a  debt,  and  took 
precedence  of  claims  of  inheritance;  but  that  by  the 
Punjab  Code  the  Court  was  at  liberty  to  give  instead 
of  the  dowry,  a  sum  proportioned  to  the  estate,  and 
that  after  setting  apart  a  sum  sufficient  for  the  main- 
tenance of  the  other  heirs,  the  remainder  of  the  pro- 
perty should  be  given  to  the  Appellant  in  lieu  of  her 
dowry.  The  Court  cancelled  the  Order  of  the  Sum- 
mary Court,  and  allotted  a  monthly  pension  of  Rs. 
400  to  the  Respondent,  Mirza  Jehan  Kudr,  of  Rs. 
150  to  each  of  the  Respondents,  Zuman  Ara  Beyum 
and  Roofaatoonissa  Beyum,  and  Rs.  40  to  the  other 
Respondent,  Noicab  Mirza. 

The  Appellant  appealed  from  this  decree  to  the 
Commissioner  and  Superintendent  of  Zuchiow,  ob- 
jecting thereto,  on  the  ground  that  the  case  had  not 
been  decided  as  regarded  her  claim  to  dower  in  accord- 
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anoe  with  Mahomedan  la\7,  and  insisted  that  she  was  ]^^^ 

entitled  to  the  whole  estate  of  her  deceased  husband  in  Mulkah 

satisfaction   of  her  dower,  and   that  the   Eespondents  NoVab 

were  not  his  lawful  children.  ^""/^^^ 

±5oHoo 

Further  inquiries   were  instituted   by  Mr.    Camp-  v. 

7    77      .V        -r     1-    •    1      ^1  •      •  j:     ^     7  1  MiKZA  Jehan; 

hell^  the  Judicial  Commissioner  or  Oude^  and  ques-  kudk. 
tions  put  to  the  Eegistrar  of  the  Sudder  Deivanny 
Courts  of  the  Panjah^  and  at  Agra^  Calcutta^  Madras 
and  Bomhay^  to  ascertain  the  practice  of  those  Courts 
in  dealing  with  claims  for  dower,  requesting  that  the 
Judges  of  those  Courts  would  inform  him,  whether 
a  Mahomedan  deed  of  dower  assigning  to  the  wife  an 
exorbitant  sum  far  beyond  the  husband's  means  (the 
money  not  being  paid  or  vested),  was  to  be  construed 
literally,  or  held  liable  to  modification  under  an 
equitable  construction  ....  whether  it  had  been 
settled  that  dowers  of  different  Vvuves  come  upon  the 
estate  in  order  of  date,  one  taking  precedence  of  the 
other,  ox  pari  passu;  and  whether  they  precede,  rank 
with,  or  follow  bond  fide  debts  for  consideration  as 
against  the  assets  of  an  estate.  The  replies  to  those 
questions  showed  that  much  doubt  and  uncertainty 
prevailed  on  th€  subject. 

The  Commissioner  and  Superintendent  of  the 
Lucknotv  division,  Mr  S.  A.  Abbott,  on  the  2ud  of 
Decembe7\  1859,  delivered  judgment.  The  material 
part  of  which  was  in  these  terms  : — "  The  Futwa 
has  been  received  from  Calcutta,  and  there  can  be 
no  doubt  but  that  in  point  of  Mahomedan  law,  the 
Appellant  is  entitled  to  the  whole  estate  within  the 
stipulated  amount  of  her  dower.  I  regard  these 
dowers  as  a  very  great  evil.  There  is  no  doubt  that 
large  sums  are  specified  in  these  dower  deeds,  with 
a  view  to  preventing  separation  on  trivial   occasions.. 
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1865.  Large  sums  are  in  these    dowers  specified  which  have 

McLKAH  no   existence  ;  no  deposits  are  made  or  Trustees  ap- 

NowAE^  pointed  ;  they  are  generally  merely  a  wife's  security  for 

Ta.tdar  i\^Q  orood  behaviour  of  her  husband.     By  the  Mahome- 

BOHOO  111 

V.  dan  law,  however,  there  can  be  no  doubt  but  that  they 

KcDR.  ^  take  precedence  of  all  claims  of  heirs,  and  must  be 
satisfied  before  any  claims  of  the  sort  can  be  admitted. 
They  rank  with  debts,  and  would  be  paid  in  propor- 
tion to  assets  available.  The  Punjab  Code  makes  a 
deviation  from  this,  and  loaves  it  in  equity  and  justice 
to  make  some  provision  for  the  heirs.  This  is  un- 
doubtedly a  most  humane  and  just  provision.  It  is 
also  supported  by  a  case  which  occurred  in  LuchiotVj 
and  we  may  fully  assume  it  to  be  a  lex  loci,  for 
there  is  the  very  best  authority  for  it  in  the  decision  of 
the  Mijtehudoolussur  in  the  case  of  3Iurriamoolnissa 
V.  Ruheemolnissa  Ameer  Begum  Shumsoolnissa,  In- 
yeut-olla,  and  Tuffal  Alle,  before  Mr.  Martin,  Deputy- 
Commissioner,  on  the  14th  of  April,  1857,  in  whicji 
this  High  priest  decided  that  a  brother  of  deceased 
should  get  one-fifth  share  in  the  estate  before  satisfy- 
ing the  dower.  In  Oude  we  are  not  bound  to  law, 
but  to  equity  and  justic'e ;  and  I  think  the  arrange- 
ment proposed  by  the  Deputy-Commissioner  for  pro- 
viding for  the  members  of  thisfaniily  is  most  just  and 
reasonable.  I  consequently  dismiss  the  appeal,  with 
costs,  and  uphold  the  order  of  the  Lower  Court." 

From  this  decree  the  Appellant  appealed  to  the 
Judicial  Commissioner  of  Oude.  On  the  23rd  of 
3farch,  1860,  the  Judicial  Commissioner,  Mr.  G. 
Camjohell,  decided  that  after  the  debts  due  from  the  de- 
ceased General  were  discharged  out  of  his  estate, 
the  remainder  of  his  estate  should  be  divided,  and 
he  apportioned  one  moiety  to  the  Appellant  as    her 
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absolute  property   in  respect  of  her  dower  under  the        i'^^^. 
deed,  and  the  other  half  to  his  heirs,  the  Eespondents.      Mulkah 

The  Appellant  applied  to  the  Judicial  Commis-  noVab 
sioner  for  a  review  of  this  iudg;ment,  and  the  Ee-  Tajdar 
spondent,  Mirza  Jehan  Kiidr,   put  in  an  answer  to  v. 

her  application,  asserting  that  the  judgment  of  the  kudr. 
Judicial  Commissioner  ought  to  be  sustained,  as  it 
was  in  accordance  with  the  award  of  the  Arbitrators, 
and  further  that  the  Court  was  not  bound  to  give  effect 
to  the  deed  of  dower.  On  the  28th  of  '^ai/,  1860, 
Mr.  K  C.  Bailei/,  Officiating  Judicial  Commissioner, 
rejected  the  application  for  review. 

The  Appellant  then  presented  a  petition  to  the  Judi- 
cial Commissioner  of  Oude  for  leave  to  appeal  to  Her 
Majesty  in  Council,  but  the  Judicial  Commissioner 
being  of  opinion  that  he  had  no  power  to  admit  an 
appeal  to  Her  Majesty  in  Council  («),  an  application 
was  made  to  Her  Majesty  in  Council  to  admit  this 
appeal,  and  the  same  was  granted. 

The  appeal  now  came  on  for  hearing. 

The  Attorney-General  (Sir  R.  Palmer,)  and  Mr. 
Leith,  for  the  Appellant. 

This  case  is  one  of  the  greatest  importance  to  the 
whole  of  the  Mahomedan  population  in  Oude.  It 
involves  the  question  whether  the  lex  loci  of  Oude,  the 
Mahomedan  law,  is  to  be  superseded  by  the  introduc- 
tion of  the  Punjab  Code,  as  between  Mahomedan  sub- 
jects, by  determining  their  rights,  at  the  option  or 
discretion  of  the  Judge  of  a  fanciful  equity  of  his  own, 
instead  of  the  known  and  admitted  rule  and  principles 
of  Mahomedan  law. 

(«)  See  8  Moore's  Ind.  App.  Cases,  p.  274,  and  Salik  Earn  v 
Azim  Ali  Beg.  ih.  270. 


2t31 


(;ask>    in    ihk    pkivv    council 


i>sG5.  Our  contention  i.<,  that  the  Kingdom  of  Oicdehaiug 

MuLKAH  a  Mahojjnedan  countiy,   and   the  Mahomcdan   law  the 

No\vAB^  /^a:  loci  at  the  time  when  it  was  annexed  to  the  British 

Tajdak  dominions,    the    Judicial    Officers    appointed    ousrht 

BOHOO  .    .  ^  ^  ^ 

V.  to  have  administered    that  law,  and   that  the  Govern- 

Kduu.  ^^  raent  had  no  power  to  import  into  Oude  a  Code  made 
for  another  Province  in  which  the  Mahomedan  law  is 
not  in  force,  until  such  law  was  formally  abrogated, 
and  some  other  law  substituted  by  competent  authority. 
Kow,  it  appears  that  the  Governor-General  of  India 
in  Council,  on  the  annexation  of  Oude^  and  the  estab- 
.  lishment  of  Courts  of  Justice  to  be  presided  over  by 
Judicial  Officers,  declared  by  a  State  Paper  to  Major- 
General  OiU?'a7)i,  dated  the  4th  of  Fehruanj,  1856, 
par.  45  (a),  to  the  effect,  that  the  lex  loci  of  that 
Province  should  be  observed  and  administered  in  such 
Courts ;  but  such  law,  which  was  the  Mahomedan 
law,  was  not  applied  in  this  case,  althou<i:h  the  parties 
were  Mahomedans.  The  Kabcenamah^  or  deed  of 
dower,  sued  on  by  the  Appellant,  was  made  in  con- 
sideration of  marriage  while  Oade  was  still  a  Maho- 
medan Kingdom  ;  and  so,  even  if,  after  the  annexa- 
tion by  the  British  Crown,  a  new  law  had  been  intro- 
»  duced  by  competent  authority,  and  substituted  for  the 

lex  loci^  which  we  submit  it  was  not,  it  would  have 
been  unjust  to  the  Appellant  to  give  a  retrospective 
effect  to  such  new  law,  so  as  to  deprive  ber  of  her 
rights  as  a  Mahomedan  widow,  or  so  as  to  alter  or  limit 
the  effect  and  operation  of  the  deed  under  the  lex  loci^ 
or  Mahomedan  law. 

The  opinions  of  the  Judges  at  Agra  and  else- 
where, or  other  Officers  in  the  Punjab,  or  any 
rule  in   the   Code   of   that   Province   opposed   to  the 

{a)  Pari.  Pap.  relating  to  Oude.  IRofi.  p.  267. 
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rules  or  principles  of  Mahomedan  law,  ought  Dot  ^Jf^f^ 
to  have  any  weight,  and  should  not  have  influenced  Mulkah 
the  decisions  of  the  Judicial  Officers  in  Oude  in  novab 
administering  the  law  of  that  country,  in  a  case  Tajdar 
like  the  present,   where  the  parties  were   domiciled  v 

Mahomedans     of   that     Province.     Indeed,     it    was       Kudr. 
clearly  established  by  the  fativas  of  learned  Mahome- 
dan lawyers,  and  in  fact  acknowledged  by  the  decrees 
appealed  from,  that  the  right  of  a  Mahomedan  wife  to 
deen  mohur,  secured  to  her  by  deed  on  the  celebration 
of  her  marriage,  is  declared  by  Mahomedan  law  to  be 
paramount  to  the  claims  of  the  heirs  of  the  husband,  and 
equal  to  the  rights  of  his  creditors.     Considering   the 
high  rank  of  the  bridegroom,  a  member  of  the  Royal 
family   of   Oule,  and  heir  apparent   to    the   Throne, 
the  amount  of    dower,  a  crore    of    rupees,    was    not 
excessive.     Macnaghteii's    "  Prin.    &  Prec.   of    Moo- 
hummudan    Law,"  pp.     287,  291;   Ameer-oon    Nissa 
V.       Moorad-oon  Nissa  (a).       Gholam   Iliisiin  All  v. 
Zeuiub    Beehee    (h) ;    Mussiimmaut    Banoo    Beebee  v. 
Falcheroodeen     Hosein    {c) ;     Sahib    Jan    Khatoon    v. 
Dianiit    Beebee  (d)  ;    Banee  BuJcsh    Beebee   v.  Nadir 
Beebee  [e) ;  Miissumat  Ilooseinee  Begum  v.   Mitssumat 
Oomdah  Begum  (/)  ;  and,    therefore,  the  Kebunainah 
of  the  Appellant  ought  to  have  been   given   effect  to 
on  the  death  of  her  husband,    and   enforced  with   re- 
spect of  the  whole  amount  of  dower  thereby  secured 
against    his  estate,  to  the  exclusion    of  the    Respon- 
dents, even  if  they  had  proved  themselves  his  heirs. 
But  another  fatal  objection  exists;  the  Respondents 
utterly  failed  to  prove  their  relationship  to  the  deceased 
husband  of  the  Appellant,  as  heirs  according  to  Maho- 

{a)  6  Moore's  Ind.  App.  Cases,  211.  {h)  1  Ben.  S.  D.  A.  Eep.  48. 
{c)   2  Ben.  8ud.  Dew.  Eep.  180.        {d)  3  Ben.  S.  D.  A.  Eep.  12. 
{e)  3  Ben.  S.  D.  A.  Eep.  61.  (/)  3.  S.  D.  A.  Eep.  N.  W.  P.  52. 
YOL.    X.  Hi 


MlRZA    JKHAK 
KUDR. 
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^^^^,^       medan  law ;  neither  was  it  proved  that  there  was  an  j 

^  ^Y^^^:     other  heir  of  the  deceased  except  the  Appellant  as  widow ; 

XowAB      and  she  was,  therefore,  under  her  deed  of  dower,  and 

BoHoo       ^^  heir,  entitled  to  the  whole   estate  of  the  deceased, 

subject  only  to  the  payment  of  creditors,  if  any, 

Mr,    Fors/jfh,    Q.C.,    and    3Ir.    A?/rion,   for    the 
Eesp  on  dents. 

It  cannot  be  disputed  that  the  late  kingdom  of  Oude 
is  a  conquered  country.  It  was  occupied  by  the  British 
army,  and  by  proclamation  declared  vested  in  the  British 
Crown,  which  constituted  a  complete  act  of  sovereignty. 
Pari.  Papers  relating  to  Oude,  1856,  pp.  237,  255, 
291.  That  being  so,  it  is  a  cardinal  principle  of 
the  law  of  nations,  that  the  conquering  power  has  a 
perfect  right  to  alter  the  law  of  the  conquered  country, 
[The  Lord  Justice  Turner  :  The  old  law  remains  in 
force  till  altered.]  Yes.  Here  the  Government  of 
India  in  the  Despatch  of  the  4th  of  February^  1856, 
par.  45,  exercised  the  power  of  Conquerors  in  ex- 
tending to  Oude  the  provisions  of  the  Punjab  Code. 
Pari,  papers  relating  to  Oude,  p.  2G7,  and  directed 
that  the  law  to  be  administered  b}^  the  Judicial  officers 
in  Oude  should  be  the  Punjab  Code  of  1854,  except 
in  certain  cases  of  local  usage.  That  Code  has  been 
acted  upon  in  other  cases  in  regarding  questions  of 
Mahomedan  law. 

By  the  Punjab  Code  of  IS54,  cl.  10,  sec.  6,  it  is 
enacted,  that  as  by  the  Hindoo  law  the  dower  of 
a  married  woman,  if  not  entirely  paid  up  at  the 
time  of  marriage,  is  claimable  by  her  at  any  subse- 
quent time ;  among  Mahomedans  it  is  usual,  as  a 
safeguard  against  capricious  divorces,  to  stipulate  for 
an  amount  of  dower  far  beyond  the  means  of  the 
bridegroom  to  pay,  that  as  such  contract  if  enforced 
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by  a  Court  would  ruin  a  Defendant,  damages  should        ^^65. 
be  awarded  to  the  wife  in  proportion  to  the  means  of     jiulkau 
the  husband  ;   and  by  sec.    11  of  the  same   Code,   in       xoJluf 
the  event  of  the  husband's  death-,  the  dower  is  to  be      Tajpah 
treated  as  a  debt,  and  take  precedence  of  heirs,  but  not  v. 

of  other  debts,  and  referring  to  the  modifying  powers  "  ^^kujdr. 
of  cl.  10,  the  Court  is  directed  to  award  the  widow  a 
fair  sum  in  reference  to  the  assets  of  the  estate  and 
the  circumstances  of  the  heirs.  ISTow,  in  no  sense  can 
the  introduction  of  tliis  Code  affect  this  case,  as  this 
Code  is  similar  to  the  Mahomodan  law  which  prevailed 
in  the  Kingdom  of  Oude  at  the  time  of  its  annexation. 
According  to  the  custom  of  Mahomedans  in  India, 
deeds  like  that  under  which  the  Appellant  claimed  are 
only  nominal  and  illusory,  and  never  intended  to  be 
enforced.  •  Dower  by  the  Mahomedan  law  is  given  as 
a  safeguard  to  prevent  a  husband  from  capriciously 
divorcing  his  wife.  Here  the  husband  was  a  minor, 
and  there  are  no  Trustees  to  the  deed  as  in  an  English 
marriage  settlement.  "We  admit  it  may  be  enforced 
after  the  husband^s  death,  but  the  Court,  having  re- 
gard to  the  circumstances  of  the  husband's  estate, 
would  only  decree,  what  in  equity  would  be  a  fair  and 
reasonable  sum ;  Omduton .  Nisa  Begum  v.  3Iirza 
As2id  Ali  {a)]  Mctcnaghteii^ s  ''Princ.  &  Prec.  of 
Moohummudan  Law,"  p.  274.  If  the  Appellant's 
argument  is  carried  out,  a  husband  could  so  endow 
his  Avife  as  to  defeat  his  creditors  and  his  heirs. 
Here  the  sum  settled,  a  crore  of  rupees,  is  beyond, 
the  means  of  the  settler,  and  whether  governed  by 
the  Mahomedan  law  or  the  Punjab  Code,  such  a- 
dower  could  not  be  enforced  to  the  full  amount. 

The  Kespondcnts  are  the  heirs  of  the  deceased,  uud 
(«)  1  Ben.  S.  D.  A,  Eep.  27G. 


{ 
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1865.        entitled  by  law  and  equity  to  the  share  of  his  estate 
MuLKAu      allotted  to  them  by  the  decree   of  the  Judicial  Com- 

BoH*(xf  Their  Lordships'  judgment  was  delivered  by 

V. 

MiRZA  jehax  The  Riffht  Hon.  Lord  Kingsdown  : 

KCDR.  ° 

This  is  an  appeal  by  the  widow  of  the  late  General  29tii  Mau 
Sa/iib  against  certain  decisions  which  have  been  pro-  ^^^^.J^ 
nounced  by  the  Judicial  Commissioners  in  Oude  on  a  I 

claim  preferred  by  her  for  dower  against  the  estate  of  I 

her  late  husband. 

The  marriage  took  place  about  the  year  1838  of 
our  era,  and  by  the  settlement  made  upon  it,  to  which 
the  father  of  the  bridegroom  was  a  party,  the  wife's 
dower  was  fixed  at  a  crore  of  rupees,  a  sum  equal  to 
£1,000,000  sterling. 

The  father  of  the  bridegroom  was  a  son  of  the  King 
of  Oude,  and  at  that  time  heir-apparent  to  the  Throne. 

General  Sahib  came  over  to  England  after  the 
overthrow  of  the  Oude  dynasty,  and  died  here. 

The  Royal  family  of  Oude  were  all  Mahomedans. 

The  General  left  a  son,  an  adopted  son,  and  two 
daughters  surviving  him.  These  persons  claimed  to 
be  coheirs  with  his  widow  to  his  property. 

The  widow  claimed  a  right  to  have  the  whole 
amount  secured  by  the  deed  as  her  dower  treated  as  a 
debt  due  from  her  husband's  estate,  and  paid  />ar« 
2)assu  with  the  debts  of  other  creditors,  and  she  dis- 
puted the  title  of  the  other  claimants  as  coheirs. 

After  some  attempts  to  settle  the  matter  by  arbi- 
tration, which  proved  abortive,  a  suit  was  instituted^ 
in  order  to  determine  the  rights  of  the  parties. 

In  the  course  of  these  proceedings  an  inquiry  was 
directed  with  respect  to  the  property  which  the  General 
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had  left  at  his  death,   and  in  the   result  it  appeared        1865. 
that  it  amounted  in  all  to  about  five  lacs  of  rupees.     Mulkah 
The    claim  of  the   Appellant  alone   in  respect  of   her     "^Nowab^ 
dower  amounted  to  a  crore,  or  100   laes,  exclusive   of      Tajdar 
other  debts,  which    are  represented    to  be  of    very  v. 

trifling  amount.  *  ^^Kciir"^^ 

The  effect,  therefore,  of  allowing  the  Appellant's 
claim  would  be,  to  a  great  extent,  to  defeat  the  claims 
of  the  other  creditors,  and  to  sweep  away  the  whole 
property  from  the  heirs. 

If  such,  however,  be  her  legal  rights,  no  Court  of 
Justice  can  refuse  to  give  effect  to  them  on  the  ground 
of  any  inconvenience  or  hardship  which  may  result 
from  allowing  them. 

The  case  came  first  before  two  Assistant  Commis- 
sioners in.  the  Lucknoio  District  Court  in  August^ 
1859  ;  then  on  appeal  before  Colonel  Abbott^  the 
Commissioner  Superintendent  of  the  Lucknow  divi- 
sion, on  the  2nd  of  December,  1859  ;  and  lastly^ 
before  Mr.  Camjyhell,  the  Judicial  Commissioner  of 
Oucle,  on  the  23rd  of  March,  1860.  All  these  gen- 
tlemen were  of  opinion,  that  the  claim  of  the  Appel- 
lant could  not  be  allowed  to  its  full  extent,  but  must 
be  modified  with  reference  to  the  assets  of  the  hus- 
band and  the  circumstances  of  his  family  ;  but  they 
differed  in  some  degree  as  to  the  mode  in  which,  in 
the  exercise  of  their  discretion,  the  division  between 
the  widow  and  the  other  heirs  should  be  made.  By 
the  last  order,  that  of  Mr.  Campbell,  made  on  the 
23rd  of  March,  1860,  it  was  directed  that  the  debts 
of  the  General  should  be  first  paid  ;  that  one-half  of 
the  remaining  property  should  be  paid  to  the  widow, 
and  the  other  half  to  the  other  heirs ;  but  this  deci- 
sion was  not  to  affect  a  sum  of  Rs.  110,000  in   Com.- 
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^^  pany's    paper  in   the  name  of  the   Appellant,    which 

MuLKAH  was  to  be  retained  by  her,   as  her  absolute  property. 

NowAB  From    this  and    the    preceding    orders    the    present 


Tajdar 
13oHoo* 


appeal  has  been  brought. 


V.  Great  trouble  appears  to  have  been  taiien  by   the 

KuDB.  Commissioners  to  ascertain  the  general  Mahomedau 
law  upon  the  subject,  and  opinions  were  obtained  from 
the  Courts  of  the  several  Provinces  of  India^  particu- 
larly with  reference  to  the  question  whether,  when 
extravagant  sums  far  beyond  the  means  of  the  bride- 
groom to  satisfy  were  provided  by  settlement  as  dower, 
such  sums  were  to  be  treated  as  bona  fide  debts  to  be 
paid/^.jf/'/  passu  with  other  debts  on  the  death  of  the 
husband,  though  they  might  sweep  away  the  whole 
property  from  the  heirs,  or  w^hether  they  Avere  to  be 
ti'eated  as  securities  for  an  adequate  provision  for  the 
wife.  The  reports  from  the  different  Provinces  were 
not  uniform — some  being  in  favour  of  treating  the 
sum  fixed  as  an  absolute  debt ;  others  in  favour  of  a 
modification  of  the  demand  wdth  reference  to  what 
might  be  considered  the  proper  dower  of  the  wife. 

It  is  not  necessary,  in  the  opinion  of  their  Lordships 
to  decide  the  general  question,  because,  w^hatever  the 
general  law  may  be,  the  mode  in  which  contracts  of 
this  description  are  te  be  treated  in  Oude  has  been 
settled  by  specific  Eegulations  issued  by  competent 
authority,  in  the  manner  which  we  are  about  to  state. 

We  take  the  facts  as  to  the  origin  of  these  PbCgula- 
tions  from  a  letter  dated  the  4th  ot  February^  1856, 
from  the  Secretary-General  of  the  Indian  Govern- 
ment, containing  instructions  for  the  Government  of 
Oiide^  addressed  to  Major-General  Oiitram,  who  was 
appointed  Chief  Commissioner  of  tlie  affairs  of  this 
X*roviuce. 
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The  facts  as  appearing  in  this  letter  are  these  :  in  1865. 

the   year   1847-8  a  few  rules  for  Civil  judicature  were  Mulka^ 

drawn  out  by  the  Indian  Government  for  the  guidance  XowS* 

of  the  officers   employed  in  the   Cis-aud-Trans-S^^/^y'  T-^jdar 

n  -111  BOHOO 

States.     Then    these  were  in    1849  extended  to  the  v. 

Fiinj'ab,  audit  was  left  to  the  Officers  charged  with  ^''kddL"^ 
the  local  administration,  laying  upon  these  the  founda- 
tion of  the  judicial   system,  to  improve,  amend,  and 
elaborate  them  as  practical  experience  might   suggest. 

These  rules  thus  amended  were  in  1854  reduced 
into  a  printed  form,  and  circulated  amongst  the 
Judges  of  the  Punjab,  They  are  entitled  "  xlbstract 
Principles  of  Law,  circulated  for  the  guidance  of 
Officers  employed  in  the  Administration  of  Civil 
Justice  in  the  Punjab.''''  To  which  is  appended  a  pro- 
posed form  of  procedure. 

This  Code,  as  its  title  imports,  contains  a  statement 
first,  of  the  principles  of  law  to  be  adopted  by  the 
Judges  ;  and  second,  of  the  rules  of  procedure  to  be  fol- 
lowed. It  lays  down  the  ordinary  rules  of  Mahome- 
dan  and  Hindoo  law  on  the  principal  subjects  which 
were  likely  to  come  before  the  Courts,  and  both  in  the 
rules  of  law  and  forms  of  procedure,  introduces  some 
alterations  into  the  laws  prevailing  in  the  older 
Provinces. 

This  Code  thus  introduced  into  the  Punjab  had,  in 
the  opinion  of  the  Government,  been  found  to  work  well. 

In  Fbruary,  185G,  the  King  of  Oude  was  deposed 
by  the  Indian  Government,  and  the  whole  adminis- 
tration, civil  and  military,  of  the  Kingdom  was  as- 
sumed by  its  officers  under  its  authority.  To  provide 
for  the  administration  of  justice  a  number  of  Com- 
missioners and  Assistant  Commissioners  were  ap- 
pointed to  act  for  different  Districts  into  which  the 
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1865.        country  was  to  be  divided,  and  the  general  rules  to  be 
Mqlkah     observed  in  the  administration  of  justice,  as   well  as  in 
"*Now^AB^     the  ordering  of  the  Province  in  other  respects,  are  laid 
Tajdar      down  in  the  letter  to  which  we  have  referred. 

V,  The  intention  to  assimilate,  as  far  as    possible,  the 

^^^Kudr!^^^  Government  of  Oude  to  that  of  the  Paiijah  appears 
in  several  passages  of  the  letter.  In  paragraph  21  it 
is  said, — "  It  has  been  already  intimated  to  you  that 
the  administration  of  Oudc  is  to  be  conducted  as  nearly 
as  possible  in  conformity  with  the  system  which  has 
been  introduced  into  the  Punjah.'^^ 

After  explaining  the  advantages  which  had  arisen 
in  that  Province  from  the  introduction  of  the  new 
Code,  and  observing  that  the  Kingdom  of  Oude  re- 
sembled very  closely  in  its  population,  language, 
creeds,  and  customs  the  Korth-West  Provinces,  the 
letter  proceeds,  "  There  is,  therefore,  every  reason  to 
believe,  and  none  to  doubt,  that  the  system  of  ad- 
ministration as  modified  for  the  Punjab,  and  divested 
of  all  those  forms  and  technicalities  which  delay 
justice  and  are  specially  distasteful  to  a  people  unac- 
customed to  technical  litigation,  will  be  acceptable  to 
the  people  of  Oude,  and  more  completely  suited  to  the 
Province  itself  than  it  was  to  the  Punjab,  where, 
nevertheless,  its  success  is  undeniable." 

After  dealing  with  financial  and  some  other 
matters,  the  letter,  in  paragraph  43,  proceeds  to 
give  instructions  for  the  administration  of  civil  jus- 
tice, with  respect  to  which,  it  observes  that  very 
material  assistance  is  derived  from  the  results  of  ex- 
perience acquired  in  the  Punjab. 

Then  follow  the  paragraphs  on  which  the  question 
as  to  the  introduction  of  these  rules  into  Oude, 
mainly  depends. 
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The  44th  section,  after  giving  the  history  of  those 
rules  which  wc  have  ah-eady  read,  proceeds  thus  : — 
''  These  rules  now,  for  the  most  part,  guide  the  pro- 
ceedings of  the  Judicial  Courts  in  the  Punjab,  and 
they  have  been  found  so  well  fitted  to  the  require- 
ments of  a  new  Province  and  a  simple  people,  so  easy 
in  their  application,  so  acceptable  to  the  population, 
no  less  than  to  the  officers  themselves,  and  so  bene- 
ficial in  their  results,  that  the  Governor-General  in 
Council  advises  that  they  should  be  made  the  ground- 
work of  the  civil  judicial  system  in  Oitde.  Several 
printed  copies  of  these  '  Rules'  will  shortly  be  fur- 
nished to  you  for  distribution. 

•'45.  There  appears  to  be  no  reason  whatever  for 
supposing  that  the  Rules  of  procedure  will  not  be  as 
applicable  to  the  Civil  Courts  in  Oiide  as  to  those  in 
the  Punjab^  and  there  can  be  no  objection  to  their 
immediate  introduction.  It  is  believed  also  the 
'  Principles  of  Law'  will  be  found  sufficient,  in  the 
first  instance,  to  guide  the  j  udicial  Officers  in  dealing 
with  the  various  questions  which  will  come  before 
them  in  this  branch  of  their  duty.  But  it  will  not 
escape  your  observation  that,  in  the  preparation  of 
the  rules  under  notice,  much  attention  has  been  given 
to  the  J-^c  loci,  and  that,  especially  in  matters  relating 
to  inheritance,  marriage,  divorce,  and  adultery,  adop- 
tion, "Wills,  legacies,  and  partition,  as  well  as  in  all 
commercial  transactions,  a  due  regard  to  local  usage 
has  been  enjoined.  It  cannot,  of  course,  be  sup- 
posed that  the  lex  loci,  or  local  ciistom,  in  Provinces 
differing  so  widely  as  the  Punjab  and  Oude  is  in  all, 
or  even  in  many,  respects  identical,  and  it  follows 
that  those   provisions   of   the    '  Rules'    which   rest  on 
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1865.  the  lex  loci  in  the   Punjab  cannot,  with  any  propriety 

MuLK.m  or  without   risk  of   injurious  failure,  be   extended  to 

^No'IvaT  the  Province  of  Oudey 
Tajuar  It  appears   to   their    Lordships    that    the    effect  of 

BOHOO  .  ••IP! 

».  these  clauses  is,  that  the  principles  or  law  as  well  as 

^Kude"^^  the  rules  of  procedure  laid  down  in  the  Punjab 
Code  are  to  be  adopted  as  the  basis  of  the  adminis- 
tration of  justice  in  Oude^  and  to  be  applied  as  far 
as  they  may  appear  to  the  Commissioners  to  be  not 
unsuited  to  the  circumstances  of  the  country  ;  but 
that,  as  far  as  they  are  founded  upon  local  customs, 
varying  the  general  law,  whether  Hindoo  or  Maho- 
medau,  they  are  not  to  be  applied  to  Oiide,  where  the 
local  customs  would  probably  differ  from  those  of  the 
Punjab. 

The  46th  section  is  in  these  words  : — "  While,  then, 
the  Governor-General  in  Council  directs  your  atten- 
tion to  this  collection  of  principles  of  law,  as  calcu- 
lated to  afford  material  assistance  in  the  absence  of 
any  better  or  more  appropriate  Treatise,  he  refrains 
from  requiring  the  strict  observance  of  them,  until  it 
can  be  ascertained  how  far  they  are  applicable  to 
the  peculiarities  of  the  Province  and  the  customs  of  its 
people.  With  this  end  in  view,  his  Lordship  in  Coun- 
cil desires  me  to  suggest  that  all  the  Commissioners 
and  district  Officers,  and  the  most  experienced  of 
the  Assistants,  should  be  required  to  study  the 
'  Principles  of  Law'  in  their  daily  application  to 
the  business  brought  before  the  Civil  Courts,  and, 
after  the  lapse  of  a  twelvemonth  or  more,  as  may  be 
hereafter  determined,  to  report  to  the  Judicial  Com- 
missioner the  opinions  which  they  may  have  formed 
of  the   applicability   of  the   '  Pules  of  Law'  to  the 
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people  of  Oude^  and  to  offer,   at  the  same  time,  any  ^^^^• 

remarks  and  suggestions  which  may  have  occurred  to  Mulkah 

them.     It  may,  perhaps,   be  advisable  also  to  invite  Nowab 

the  opinions  and  observations  of  a  few  of  the  Illative  Tajdar 

1         .  BOHOO 

Extra  Assistants,  whose  past  career  and  official  v. 
knowledge,  and  more  immediate  contact  with  the  ^Kudr. 
people,  may  have  qualified  them  to  form  a  judgment 
on  those  points  which  touch  upon  native  customs,  and 
to  give  sound  advice.  On  receipt  of  all  these  reports, 
it  will  be  the  duty  of  the  Judicial  Commissioner  to 
study  the  suggestions  which  they  contain,  and  to  re- 
cast the  Collection  of  Rules  of  law.  It  is  not  antici- 
pated that  the  Rules  of  procedure  will  call  for  much, 
if  any,  alteration,  but  it  will  rest  with  the  Judicial 
Commissioner  to  give  his  consideration  to  these  also 
at  the  same  time,  and  to  introduce  such  modifications 
as  may  appear  advisable,  provided  they  do  not  tend 
to  introduce  those  complications  and  technicalities, 
the  removal  of  which  is  the  main  as  it  is  the  most 
acceptable  feature  of  the  systeni  successfully  followed 
in  the  Punjahy 

This  section  is  perfectly  consistent  with  those  which 
precede,  and  shows  that  the  rules  were  to  be.  gene- 
rally acted  upon,  though  strict  obedience  to  them 
was  not  required,  until  it  had  been  ascertained  how  far 
they  were  applicable  to  the  peculiarities  of  the  Pro- 
vince and  the  customs  of  its  people.  With  this  view, 
its  application  is  to  be  carefully  watched  by  those 
who  administer  it,  who,  after  a  certain  period,  are  to 
make  a  report  upon  the  subject,  with  any  suggestions 
which  may  occur  to  them  for  amending  it. 

The  Indian  mutiny  which  broke  out  in  the  fol- 
lowing year  probably  prevented  any  report  being 
made  by  the  Commissioner,  in  compliance  with  the 
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180-5.  directions  of  the  4Gth   section,   as  early  as  was  there 

Ml'Mvah  contemplated  ;  but,  after  the  restoration  of  the  British 

NowAB  authority,  we  find  in  the  official  report  of  the  adrni- 

Tajbau  uistration  of  the  Province  of  Oude  for  the  xii^ix  1859- 

BOHOO  _  ,  •  _ 

V.  GO,  that  the   Punjab  Code  is   stated   to  be   the  basis 

KuuR.  of  the  Civil  Law  of  the  country,  and  allusion  is  made 
to  some  modifications  which  have  been  introduced 
in  it,  but  it  does  not  appear  that  any  such  modifica- 
tion related  to  the  subject  now  in  controversy. 

On  the  whole,  their  Lordships  entertain  no  doubt 
that  the  Articles  of  the  Pun/'tb  Code  generally  were 
in  force  at  the  time  of  the  date  of  these  Orders,  the 
first  of  which  was  made  on  the  25th  of  August,  1859, 
and  the  last  on  the  23rd  of  March,  1860. 

Then  on  what  grounds  is  the  application  of  these 
rules  to  be  excluded  from  the  present  case  ?  If  they 
are  to  be  excluded,  it  must  be  on  the  ground  that 
there  is  some  lex  loci,  or  special  custom,  in  Oude 
by  which  the  law  oi  dower  in  that  country  differs 
from  the  general  Mahoraedan  law.  But  no  such 
custom  is  pretended.  The  argument  for  the  Appel- 
lant rests  entirely  on  the  general  Mahomedan  law. 

The  next  question  is,  do  the  rules  of  the  Punjab  Code 
warrant  a  departure  from  the  strict  law,  if  law  it  be, 
by  which  in  all  cases  a  sum  fixed  as  dower  is  to  be 
enforced  as  an  absolute  debt  ?  Upon  this  question 
no  doubt  can  be  entertained.  They  provide  for  a 
modification  of  the  dower  mentioned  in  a  marriage- 
contract  both  in  the  case  of  a  divorce  and  of  the 
death  of  the  husband. 

The  10th  clause,  section  YL,  is  in  these  words  : — 
"By  the  Hindoo  and  Mahomedan  liv^^,  the  dower 
of  a  married  woman,  if  not  entirely  paid  up  at  the 
time  of  marriage,   is  claimable  by  her  at  any  subse- 
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quent  time,  and    especially  in  the  event   of  a  divorce.        i^^^- 
Among   Mahomedans    it    is   usual,     as  a   safeguard      ^[ulkah 
against  capricious  divorces,   to  stipulate  for  an  amount       nowab 
of  dower  far  beyond    the    means    of  the    bridegroom       Ta.tdar 
to  pay.     Such  contract,  if  enforced  by  a  Court,  would  v. 

ruin  a  Defendant  who  had  divorced  his  wife  without  kudr/ 
reflecting  on  the  liability  to  which  he  was  subject. 
Still,  although  the  full  amount  need  not  be  decreed, 
yet,  in  the  event  of  a  divorce  without  a  valid  cause, 
heavy  damages  will  be  awarded  to  the  wife  in  pro- 
portion to  the  means  of  the  husband." 

The  11  th  section  provides  for  the  e\^ent  of  the 
husband's  death  : — "  At  the  husband's  death,  the 
dower  is  treated  as  a  debt,  and  takes  precedence  of 
the  claims  of  heirs,  but  not  of  other  debts  ;  it  stands 
on  the  same  footing  with  them.  In  this  case,  the 
Court  would  possess  the  modifying  power  of  Clause  S, 
and  award  to  the  widow  a  fair  sum,  with  reference  to 
the  assets  of  the  estate  and  the  circumstances  of  the 
heirs."  The  reference  to  clause  8  is  either  a  mis- 
take or  a  misprint  for  clause  10. 

It  appears  by  the  proceedings  in  this  case,  that 
these  rules  have  been  and  are  acted  upon  in  the 
Funjah  in  dealing  with  cases  of  dower,  and,  by  the 
orders  to  which  we  have  referred,  they  have  been  ex- 
tended to  Oucle. 

It  was  suggested  that  this  was  only  to  apply  to 
future  contracts,  and  not  to  contracts  previously  made. 
But  their  Lordships  think  it  clear,  that  these  sections 
provide  for  the  mode  in  which  all  contracts  of  this 
description  which  might  come  before  the  Courts  were 
to  be  treated.  Upon  the  whole,  their  Lordships  are 
of  opinion,  that  the  Commissioners  were  bound  to 
apply  the  provisions  of  this  Code  to    the  case   before 
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18G5.       them,  and  were  at  liberty  to   exercise  a  discretion  in 

MuLKAH     the  division  of  the   property  in   dispute  between  the 

Nova's      widow  and  the   heirs.     x\s  to   the   manner  in   which 

Tajdar     that  discretion  should  be  exercised,  the  Commissioner 
iiorroo  ,  _  ' 

V.  whose  judgment  is  appealed  from  must  be  more  capa- 

kI'dk/'  ble  of  forming  a   correct  judgment   than  their  Lord- 
ships can  be. 

It  may  be  proper  to  notice  an  objection  which  was 
taken,  that  in  one  of  the  Orders  appealed  from,  a  pro- 
vision was  made  out  of  the  estate  for  an  adopted  son, 
though  it  was  admitted  by  the  Commissioner  making 
the  Order,  that  such  son  was  not  properly  one  of  the 
heirs.  Bnt  this  will  be  corrected  by  the  decision 
of  Mr.  Gampbell,  which  directs  the  division  to  be 
amongst  the  coheirs  other  than  the  Appellant  ;  and 
at  all  events,  it  is  a  matter  which  relates  to  a  fund  in 
which  she  has  no  interest. 

Their  Lordships  will  humbly  advise  Her  Majesty 
to  affirm  the  Order  of  Mr.  Campbell  of  the  23rd  of 
March,  1860  ;  but  as  the  case  is  one  of  novelty  and 
some  difficulty,  they  will  not  give  any  costs. 
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MussuMAT  Bhoobum  Moyee  1)ebia     -  Ajjpellant^ 

AND 


PtAM      KiSHOEE     ACHAEJ      ChOWDHRY 

and  Chundrabullee  Debia 


Respondents. 


Gtli,  7tli,  & 

9tli  March, 

18G5. 

In  tlie  year 
]Si;,  (?.  being 
childless,   exe- 


071  appeal  from  the  Sudder  Detvanny  Adawlut  of 
Calcutta. 

X  HE  questions  in  this  appeal  were,  first,  "wliether 
the  first  Respondent,  Ram  Kishore^  the  adopted  son 
of  the  late  Gour  Kishore  Acharj  Chowdhry^  b}^  his 
wife,  Chundrahullee  Delia,  the  other  Respondent,  was, 
as  such,  entitled  to  the  ancestral  and  other   estates  of  cuted adeed 

*  Present :    Members  of  the  Jxidicial   Committee,—  The  Right   ^puttro  (i  e  of 
Hon.  Lord  Kingsdo\rn,  the  Right  Hon.  the  Lord  Justice  Knight    permission), 
Bruce,  and  the  Right  Hon.  the  Lord  Justice  Turner.  'by  ^^li^^  ^^ 

2*clV©T)0TV^Gl' to 

Assessors  : — The  Right  Hon.  Sir  Lawrence  Peel,  and  the  Right    his  wife  <^.  to 

Hon.  Sii-  James  AV.  Colvile.  '  adopt  a  son. 

He  afterwar.ls 
had  a  son,  B.,  by  his  wife,  C.  In  1819,  two  years  after  his  son's 
birth,  and  while  he  was  living,  O.  executed  the  following  instru- 
ment :—"  This  is  an  Oitoomnttee  puttro  to  the  following  pui'port  — 
Prior  to  the  birth  of  a  male  child  fiom  your  womb,  I  executed  in 
your  favour  an  Oaoomuttee  puttro  on  the  subject  of  your  receiving 
an  adoiited  son.  Subsequently,  by  the  will  of  God,  you  have  given 
birth  to  a  male  child.  Still,  having  regard  to  the  future,  I  have  again 
given  you  permission.  If,  which  God  forbid,  the  male  child  of  your 
body  be  non-existent,  then  you  will  adopt  a  son  from  my  race  or  from  a 
different  race,  for  the  purpose  of  performing  mine  or  your  Sro.dh  and 
other  rites,  and  for  the  Sheha  of  the  gods,  and  for  the  succession  to  the 
zemindnry  and  othf-r  property,  on  which,  if  the  adoijted  son  be  non- 
existent, which  God  forbid,  then  you  shall,  according  to  your  pleasure, 
on  failure  of  one,  adopt  other  sons  in  succession,  to  avoid  the  extinction 
of  the  ^9//H^a  ;  that  dattaka  son  shall  be  entitled  to  perform  your  and 
■my  Sradh,  &c.,and  of  our  ancestors."  ^.,on  coming  of  age,  succeeded  to 
the  ancestral  and  other  estate  of  his  father  who  had  died.  On  B.'s  death, 
childless,  his  widow  succeeded  as  heir  to  her  deceased  husband,  taking 
a  vested  estate  in  the  whole  of  his  estate.  Some  time  after  B.'s  death,  C, 
his  mother,  exercised  the  power  given  her  by  the  instrument  of  1819,  by 
adopting  a  son  to  O.The  Sudder  Dewanny  Court  held,first,  thatthe  above 
'instrument  was  of  the  nature  of  a  testamentary  disiiosition,    and  se- 
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Goiir  liis/iore  under  the  terms  of  uu  Onoomuttce 
pultro^  a  deed  of  permission  to  adopt,  given  by  him  to 
his  wife,  which  instrument  the  Eespondents  contended, 
w^as,  in  effect,  a  testaraeutar}''  disposition,  constituting 
Ram  Kishore^  as  such  adopted  son,  sole  heir ;  and 
secondly, whetiier  an  adoption  by  the  Appellant,  under 
an  alleged  deed  of  permission  given  by  her  husband 
Bhotvance'  Kishore,  the  son  of  Gour  Kishorc,  was 
established. 

Gour  Kishore  AcharJ  Chowdhry^  a  Hindoo  and 
Brahmin  by  caste,  was  the  Zemindar  of  four  annas 
share  of  Pergiumah^  AUap  Singh^  in  the  Zillah  of 
Mymensingh,  in  the  Presidency  of  Bengal^  and  in 
the  month  of  Magli^  3  215  [Fehruarij^  1808),  having 
then  no  son,  he  executed  a  deed  of  permission  in 
favour  of  his  wife,  the  Respondent,  Ghundrabullce 
Dehla^  to  adopt  a  son  to  him. 

xVfterwards,  and  on  the  22nd  Poos^  1224  [Decem- 
her^  1817),  the  Respondent,  (Jhundrahullee  Dehia^ 
ixuve  birth  to  a  son,  named    BJwwancc  KUhore. 

condlv,  upon  its  construction,  that  it  created  a  limitation  on  failure  of 
male  issue  of  the  Testator,  in  the  lifetime  of  his  wife,  to  the  son  to  be 
iidLO-pie(\.\>\}xiiV  ■an  ^persona  (Usui uata.  Upon  appeal,  such  decree  re- 
versed, the  Judicial  Committee  holding  :— 

First,  that  the  instrument  was  simply  a  permission  to  adopt  a  son, 
as  in  the  absence  of  any  devise  it  could  not  bo  considered  as  of  a 
testamentary  character.  _  , 

Secondly,'  that  although  a  testamentary  power  of  disposition  by 
Hindoos  in  the  Presidency  of  Beiu/af  has  been  established  by  the  deci- 
sions of  the  Courts,  yet  the  nature  and  extent  of  such  power,  so  far  as 
relates  to  limitations'^in  tail  male, or  executory  devises,  is  not  to  be  regu- 
lated or  governed  by  any  analogy  to  the  law  of  ii'/».'y?«//'/,  which  law 
applies  to  the  wants  of  a  state  of  society  widely  differing  from  that 
which  prevail  among  Hindoos  in  India. 

Thirdly,  that  as  an  adopted  son  by  the  Hindoo  law  takes  by  inheri- 
tance, and  not  by  devise,  and  as  by  that  law,  in  the  case  of  inheritance, 
the  person  to  succeed  mu^t  be  the  heir  of  the  full  owner,  B.,  the  S(»n  was 
the  last  full  owner-,  and  his  wife  succeeded  at  his  death  aa  his  heir  to 
her  widow's  estate  ;  and 

Foui-thly,  consequently,that  the  adoption  by  C.  under  the  Onoomiittee 
puttro,  was  void,  as  the  power  was  incapable  of  execution. 

"Whether,  by  the  Hindoo  law,  G.  could  have  restiicted  the  interest  of 
his  son  B.  in  his  ancestral  and  other  estate  to  a  life  interest,  or  could 
have  limited  it  over,  if  his  son  B.  left  no  issue  male,  or  such  issue  male 
had  failed,  to  an  adopted  ^on  ot"  his  ovrn.—Qi'are  ? 
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NotwitlBtaudiiig  the    birth    of   Bhowanee    K/'s/iore,       ^!^^ 
his  futher,  Ooiir   Kis/iore,   executed  a    fresh    deed   of    Mcssumat 
permission,  in  favour  of  his  wife,  ChundrahuUee   Dehia^       Motek' 
oiithe2r)th7L'^r2'/c-,:",  1220  (Othof    Noremher,    1819),       ^^bia 
which  was  as    follows   : — "   This    is    an      Onoomuttec        Ram 
jnUtro^  to  the  lollowmg  purport : — rrior   to   the  birth      a.jharj 
of  a  male  child  from   your  womb,  I  had    executed  in  Chowdury. 
your  favour  an  Oaoomutte  jmftro    on    the    subject     of 
your  receiving  an  adopted  son.     Subsequently,  by  the 
will  of  God,  you   have    given  birth    to    a    male  child. 
Still,  having  regard  to  the  future,  I  have  again  given 
j'ou  permission.     If,  which  Grod  forbid,  the  male  child 
of  your  body   be  non-existent,  tlieu   you  will  adopt   a 
son   from,  my  race    (Golra),  or  from  a  dii¥erent  race 
(Gotra)  for  the  purpose  of  performing  mine  and    your 
Sradh  and  other  rites,  and  for  the   Sheba    (service)   of 
the  gods  and  for  the  succession  to  the  Zcmindary  and 
other  property  ;  on  which j  if  the  adopted  son  be  non- 
existent, which  God  forbid,  then  you  shall,    according 
to  your  pleasure,  on    the  failure    of    one,    adopt  other 
sons   in    succession,  to    avoid   the    extinction    of    the 
jniida     (funeral     cake     or   offering)  ;    that    dattaka 
(adopted)  sou  shall  be  entitled    to    perform  your   and 
my  ^'r«/7/z,  &G.,  and  that   of  our  ancestors,   and    also 
to  succeed  to  the  property.     To    this    end    I    execute 
this    Oiioomidtee   Puttro.^^       The   original    and    com- 
pared copy  of  this  deed  of  permission    were  registered 
on  the   V2t\i  ^overiiher^l^l^,     by    that    Eegistrar    of 
deeds  under  Ben.  Reg.  XX.  of  1812. 

Gour  Kishore  died  in  1821,  leaving  his  wife, 
the  Respondent,  ChundrahuUee  DcMa,  and  his  son, 
Bhowanee  Kishore,  him  surviving. 

In  consequence  of  the  minority  of  Bhowanee  Kishore^ 
the  Zemindar)/,  and  other  property  came  under  the 
surveillance  of  the  Court  of  Wards;  and  on  the  28th  of 
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1865.  Novemler,  1821,  that  Court  passed  au  Order  appoint' 
MussuMAT  iiig  the  Respondent,  Chumlrahnllee  Dehia,  guardian 
of  Blmwanee  Kishore^  during  his  minorit)\ 

Bhoivance  Kishore^  after  a^ttainiug  his  majority, 
was  put  in  possession  of  the  Zemindari/,  and  married 
the  Appellant  and  died,  without  issue,  on  the  14tb 
HowDHRY.   BJiadro,  1247  (2Sth  of  August,  1840). 

At  his  death,  the  Appellant  brought  forward  aQ 
instrument,  alleged  to  be  a  Will  executed  by  Bhoivanee 
Kishore,  authorising  her  to  adopt  a  son  for  him,  but 
no  steps  were  taken  by  the  Appellant  with  a  view 
to  the  adoption  of  a  son  under  th«  provisions  of  this 
instrument  until  the  month  of  November,  1843,  when, 
disputes  having  arisen  between  the  Appellant  and  the 
Eespondentj  CJmmlrahiUee  Delia,  both  of  whom 
were  in  receipt  of  the  incom-c  of  the  estate,  the  Appel- 
lant notified  her  intention  to  take  in  adoption  one 
B-ajendro  KisJiore,  an  intention  which,  as  she  alleged,, 
she  subsequently,  in  the  month  of  December,  1843, 
carried  out  by  adopting  him  in  due  form. 

The  Eespondent,  ChundrabuUec  Debia,  afterwards,, 
in  the  month  of  BjjsacJc,  1251  [April — Maij,  1844),, 
proposed  to  the  father  and  mother  of  the  Respondent, 
Ram  Kishore,  that  he  should  be  given  to  her,  in  adop- 
tion, in  conformity  with  the  deed  of  permission  of  the 
25th  Kartiek,  1226  ;  and  under  the  provisions  of  an- 
other Onoomutlce  jmitro,  dated  15th  Bf/sacJc,  1251, 
given  by  the  father  of  the  first-named  Respondent  to 
his  wife,  and  a  d((}i  piittro  (deed  of  gift  in  adoption) 
and  a  grohen  puttro  (deed  of  acceptance),  both  dated 
the  olst  BgsacJc^  1251,  the  arrangements  as  to  the 
adoption  were  laid  down,  and  such  adoption  was 
afterwards  completed. 

Upon  this  adoption,  the  first-named  Respondent, 
Tinder  the  terms  of  the  deed  of  25th  Ear  lick,  122G, 
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claimed  to  bo  entitled  to  "inherit   the;  whole   of    the     ^^f^f;_^ 
property    of     Gour     Kishore  ;    but  the     Appellant,    Mussumat 
Bhoohun  Moyec^   and   the   Eespondent,   Chindrahulke      Moyee' 
Dchia  still  continued  to  hold  the  property.  ^^^* 

In  consequence,  ^  plaint  was  filed  in  the  Court  of  the        Eam 
Principal  Siiddcr    Amem  of   Zillah  3Itjmensingh^    on      ackarj 
the  14th  of  Augmt,  1851,  on  behalf  of  7?«;«  ^^W^o/'^,  as  CHovrDHRY, 
the  adopted  son  of  Gour  Kishore^  by    Goluck  Kishore^ 
his  elder  brother,  as  his  next  friend,    against  the  Ap- 
pellant, Bhoobim  Moyee,  for  herself,  and  as  guardian 
of  the  alleged    adopted    son,    Rajendro   Kishore,    and 
Chundrahullee  Debia^  and   two  others,  named   Anund 
Moyee  and   Jugadumha,     to     obtain     possession   and 
recover  the  mesne   proceeds    of  the    ILemindary   and 
other  property,  moveable  and  immoveable,    held  by 
the  Defendants.     The  statements  in  the  plaint  were, 
in  substance,    that    Gour    Kishore     granted     to    his 
wdfe,   Chundrahullee  Behia,     the  deed  of  permission, 
in  the  nature  of  a  Will,   dated  25th  Karticli,    1226, 
That  Gour  Kishore  died  in  Assin,    1228,   leaving  real 
■and    personal    property    as     specified   in    a   schedule 
to  the  plaint  annexed.     That  under  the   management 
by  the  Court  of  Wards  during  the  minority  of    Bho- 
ivanee    Kishore^   certain    Zemindaries  and  other   pro- 
perty specified  in  the  schedule  were  purchased  out  of 
accumulated   profits.     That     Bhoioanee    Kishore   was 
in  a  state  of  insensibility  on  the  10th    Bhadro,    1247, 
^nd    continued    in  that    state   until     his    death    on 
the    14th   Bhadro.     That    Ham    Kishore     was    duly 
adopted   by  Chundrahullee  Dehia,    in    accordance  with 
the  deed  of  permission  of  the  2;5th  Kartick,  122G,  and 
the  proper    ceremonies   were   duly    performed.     That 
Mam   Kishore,   upon  such  adoption,   became  the  sole 
proprietor  of  all  the  estates  and  property  specified  in 
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the  schedule.  That  after'  the  death  of  Bhowanee 
Kiahorc,  divers  persons  iu  collusion  with  Bhoohun 
Moijee,  fabricated  a  deed  of  pernnssion,  purporting  to 
be  signed  by  B/ioivance  Khhore  and  to  bear  date  the 
12th  Bhadro^  1247.  That  such  deed  of  permission  was 
drawn  in  such  terms  as  to  render  objections  to  the 
authenticity  or  validity  thereof  improbable  on  the  part 
of  CliandrahnUec  Dchia  and  Anund  Moyee  and 
Jiigodtimha  ;  and  it  was  submitted  that  such  deed 
of  permission  set  up  by  Bhoobitn  3Iof/cc  was  a  forged 
and  fabricated  document. 

The  Appellant,  by  her  answer  to  the  plaint,  after 
setting  forth  certain  pleas  in  bar  of  the  suit,  in  sub- 
stance, pleaded,  that  no  weight  could  be  attached  to 
the  averments  in  the  plaint  as  to  the  deed  of  permis- 
sion given  to  Chundrahullee  Delia  by  Gour  Kishore^  as 
Bhowanee  Khhore^  upon  aataining  his  majority,  be- 
came entitled  to  an  absolute  interest  in  the  property 
which  descended  to  him  from  Gour  Kishore.  That 
Gour  Kishore  could  not  have  given  a  valid  deed  of  per- 
mission to  adopt  in  the  lifetime  of  Bhotoanec  Kiahorc, 
and  further,  that  the  deed  of  permission  given  could  not 
operate  as  a  Willf  That  Bhowanee  KisJiore  actually 
executed  a  deed  of  permission  in  favour  of  the  Appellant 
on  the  12th  Bhadro,  1247,  at  which  time  he  was  well 
in  health  and  in  the  full  enjoyment  of  his  faculties. 
That  the  genuineness  of  that  deed  of  permission  was 
established  by  the  acts  of  the  Eespondent,  Chun- 
drahullee Dchla^  in  conjunction  with  the  Appellant, 
in  conformity  therewith,  and  by  certain  statements 
alleged  to  have  been  made  by  Chundrahullee  Delia  ; 
that  the  son  adopted  by  the  Appellant  on  the  20th 
Aufjhran,  1250,  agreeably  to  such  deed  of  per- 
mission, was    the    rightful    proprietor    of    the   entire 
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property  ;  that  Iiam  Kishore  was  not  taken  in  adop-        '>''^'5- 
tion  by  the  Respondent,    Cluuidrahullec  JJebia,  nndcr    Mussujivr 
any  arrangement    with,  or  with    the  consent    of  his      Moy^e''* 
father  ;  and  that  in  consequence  of  impnrity  attaching       Bi^bia 
to  the  mother  of  Iiam  Kishore  after  the  death  of  her        Ram 
hnsband,  Ram  Kishore  could  not  have  been  given  and      acuar.j 
received  in  adoption  ;  and,  lastly,  that  Bam  Kishore^  CHo^YDiIRY. 
in    consequence    of    his    age,    could    not    have    been 
adopted  in  conformity  with  the  Hindoo  law. 

The  Respondent,  Ghumlrabullee  Debia,  by  her 
answer,  alleged  statements  to  the  effect,  that  the  adop- 
tion of  Ram  Kishore  had  been  duly  effected  by  her 
in  exercise  of  the  power  given  to  her  by  the  deed  of 
permission  of  the  26th  Kartick,  1226,  and  that  no 
deed  of  permission  was  ever  executed  by  her  son, 
Bhoicance  Kishore^  in  the  Appellant's  favour,  and 
that  she  had  been  fraudulently  induced  to  act,  or 
appear  to  act,  in  conformity  with  the  fabricated  deed 
of  permission  to  adopt  relied  on  by  the  Appellant. 

As  soon  as  the  first  Respondent  came  of  age,  he  was 
substituted  as  Plaintiff  in  the  stead  of  Goluck  Kishore. 

Evidence  was  entered  into.  As  respected  the 
genuineness  of  the  Onoomuttce  jn^tro^  of  the  25th 
KarticJc^  1226,  the  evidence  given  consisted  of  a  cer- 
tified copy  from  the  Register  Office  of  the  copy 
of  tli^  original  deed,  which  was  filed  in  that  ofhce 
on  the  28th  Kartick,  1226,  three  days  after  the  date 
of  the  deed,  which  was  produced  on  behalf  of  the 
first  Respondent,  together  with  certified  copies  of 
two  Vakalutaamahs  executed  by  Gour  Kishore  and 
Chundrahullee  Dehia  respectively,  authorizing  the 
Vakeels  to  attend  for  the  purpose  of  the  registration 
of  the  deed.  The  original  deed  of  permission  was 
called   for   by   the   Court   from    ChunJrahuUee   Debia, 
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iSGo.        \)^i  ^YQs  i^Qt  produced.     As  soon  as  the  first  Eespon- 
Mdssdmat    deut   took  upon  himself  the  conduct  of  the   suit,  he 
Mo^eeT     applied  to  the  Court  for  an  Order  calling  upon  Chuii' 
Debia       drahuUcc  Dehia  to  produce  the  original   deed,  but  the 
Eam         Principal   Suclder   Ameeii   declined  to  accede  to  that 
Af^^Aiu      application.     The  three  persons  who  were  pi-esent  at 
Chowdhky.    the  time  of  the  execution  of  the  deed  b)'  Cfour  Kishore^ 
deposed  to  the  fact  of  such  execution.     As  respected 
the  fact  of  the  adoption  of  the  first  Ecspondent  by 
Chundrahullee  Dehia^    under  the  power  given  to  her 
by  the  deed  of   permission  of   25th  Kartick^  1220, 
evidence  was  given  of  his    adoption,   and    that   the 
ceremonies  usual  in  a  case  of  Hindoo   adoption  were 
duly  performed  in  the  case  of  his  adoption.     In  oppo- 
sition to  this  evidence  in  support   of  the   fact  of  the 
adoption,    the   Appellant  filed  a  copy  of  an    JJrzee  of 
a  testamentary  character,  purporting  to  be  signed  by 
GoJcool  Kishore^  and  to  bear   date   the  28th  Bysack^ 
1251,     by    which    one    Sh^ebiiarain     was    appointed 
executor  and   guardian   of  the   first-named    Ecspon- 
dent,  until  he  attained  his  mrjorit}';   but  to   prove 
that   this    Urzec  was  a  forgery,   a  certified  copy  of  a 
petition  of  Sheehiaram^   dated  the   12th  'Jefjt^   1251, 
was  produced,  in   which  the  Uezee  was  stated  to  have 
been  prepared  by  the  Appellant,  and  to  be  a  forgery-, 
and  also  by  the  deposition  of   Sheehnarain^   who  was 
examined    as   a    witness.       The    Appellant   also   en- 
deavoured to  establish  as  a  fact  that,   on  the    31st 
Bfjsack^  1251,  the  first  Ecspondent  was  too  old  to  be 
taken  in   adoption,  in   accordance   with   the   Hindoo 
law,  and  that  consequently,  the  adoption  at  that  time 
was  invalid  ;  but  she  failed  to  prove  that  the  Ecspon- 
dent  was   older  than   he   stated  himself   to  be,  or  to 
show  that  the   adoption   was  invalid,    even  if  the  Ee- 
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spondent  were  as  old  as  alleged.     The  Appellant  also        1^65. 
objected    that,   on  the   31st    Bi/sack^    I25l,     Hurro   Mirs^aM.vT 
Soondrce,  the  first  Ecspondent's   mother,  was  under      mo?ee^ 
impurity,    in  consequence    of  the   recent  death  of  her       Dkbia 
husband,    Gohool    Kishore,  and    that,    in    accordance        Eam 
with   the  opinion  of   Pundits,    she  was   incapacitated      ach^rj 
from  giving  the  first-named  Eespondent  in  adoption  Chowdhry, 
on  that  day. 

As  respected  the  alleged  forgery  of  the  deed  of 
permission  by  Bhotvanee  Kishore  relied  upon  by  the 
Appellant,  it  appeared  that  the  document  was  never  re- 
gistered, and  the  non-registration  was  not  satisfactorily 
accounted  for  by  the  Appellant.  From  the  evidence 
of  witnessess  called  on  behalf  of  the  first-named  Re- 
spondent, it  appeared  that  the  document  was  fabricated 
under  the  instrumentality  of  one  Ftughoo  Diitt,  who 
was  in  the  service  of  the  Appellant ;  that  after  a  rough 
draft  had  been  made,  a  copy  was  made  upon  a  stamped 
paper  of  the  value  of  Rs.  70  ;  that  in  consequence  of 
some  mistakes  in  this  copy,  another  copy  was  made, 
upon  afresh  stamped  paper  of  the  same  value,  and  that 
after  attempts  to  obtain  the  signatures  of  respectable 
persons  as  witnesses  to  the  deed,  Hiighoo  Dutt  and 
his  accomplices  were  obliged  to  be  satisfied  with 
the  attestations  of  persons  of  the  lowest  class.  In 
addition  to  the  witnesses  who  deposed  to  these  facts 
from  personal  knowledge,  there  were  also  many  persons 
called  on  behalf  of  the  first-named  Respondent,  who 
deposed  to  the  forgery  of  the  document  having  been  a 
matter  of  general  notoriety  in  the  neighbourhood, 
Ruglioo  Dutt  was  not  called  by  Appellant  as  a  witness. 

Witnesses  who  were  in  the  service  of  Bhozmnee 
Kishore,  and  in  daily  attendance  upon  him  during  the 
illness  which  terminated  his  death,  deposed  on  behalf 
of  the  first-named  Respondent,  that  Bhowance  Kishore 


2SS  CASES    IN    THK    PRIVY    COUNCIL 

1S65.        returned   from  hunting?  in  a  state  of  hiq-li  fever,   and 
MusscMAT   that  he  was  insensible  for  the  four  days  preceeding  his 
^MnYFK^    death,  and  consequently  incompetent  to  give  iustruo- 
Dkbia      tions  for  or  to  execute  au}^  document.   Witnesses  were 
Eam        called   by   the    Appellant  to  rebut  these   allegations. 
\^cHAUT     Some  of  them  deposed  that    Bhonutnee    Kishore  was 
Chowduuy.   quite  well  at  the  time  of  the  execution  of  the  alleged 
deed  in  contradiction  to  the  language  of  the  deed  itself, 
which  stated  that  he  was  ill.     It  was  also  proved  that 
at  the  time  of  Bh(w:anee  Kishore's  illness  and  death, 
at  Mooktagacha^  there  were  many  of  his  relatives  re- 
siding near  that  place,  and  that  they  and  neighbouring 
Zemindars  visited  him  daily  until  he  died,  but  no  rela- 
tive, or  friend,  or  medical  attendant  was  present  at  the 
time  when  the  Appellant's  witnessess  stated  that  the 
alleged  deed  was  executed  by  Bhoivanee  Kkhorc. 

In  opposition  to  the  facts  so  established,  the  Ap- 
pellant endeavoured  to  support  the  validity  of  the 
deed  mainly  upon  the  ground  of  ChundrabuUee 
DehuCs  acquiescence  in  or  non-objection  to  the  pro- 
visions of  that  document,  and  in  order  to  show  the 
early  assent  of  ChundrahuUce  Dehia  to  the  deed, 
the  Appellant  produced  a  copy  of  a  written  state- 
ment purporting  to  be  signed  by  Clav.idrahuUee  Delia 
on  the  2Gth  of  Scpfcmher,  1840. 

The  suit  came  on  for  hearing  before  the  Priucipal 
Sadder  Court  Auieen  [Sf/ud  Ahmud  Buksh),  in 
the  month  of  April,  1855,  and  on  the  20th  of  that 
month,  that  Judge  passed  a  decree  dismissing  the  suit 
with  costs.  The  reasons  for  the  decree  stated  in  his 
judgment  were,  first; — that  inasmuch  as  the  original 
deed  of  permission  of  26th  Kartich,  1226,  had 
not  been  filed,  neither  the  authenticated  copy 
from  the  Eegistry  office,  nor  the  duplicate  copy 
filed  with  the  original    at  the    time    of    registration, 
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which  had  beeii  called  for  from  the  Eegistry  office,        i^^o. 
were    admissible    as    evidence ;    secondly,    that    the    Mussumat 
Onoomuttee    piittro     executed     by     GoJcool    Kisliore,       Moyee'^ 
and  the  grohcn  ijuitro   and  dan  puttro  as   to  the  first       Dkbia 
Respondent,  were     not    proved  ;   and   thirdlj',     that,        Ram 
although  there  was  no  necessity   to  enter  into  an  in-      acharj 
vestigation  as  to  the  validity  of  the  deed  of  permis-  Chowdhky. 
sion  set  up  by  the   Appellant,   the  opinion  which  he 
had  formed  was  that  it  had  been  satisfactorily  proved 
by  the  evidence  of  the  witnesses  thereto  ;   that  it  had 
been  recognized    by     ChiindralniUee  Delia,   who,   by 
her  acts   and    conduct,   had   established   the   validitj' 
thereof ;  and  that  there  was  a  strong  presumption  in 
favour  of  its  genuineness. 

The  first-named  Respondent  appealed  from  this 
decree  to  the  Sudder  Dcwaniuj  Adairlut. 

The  appeal  came  on  for  hearing  on  the  30th  of 
January,  1S58,  before  Messrs.  Colrin,  Sconce,  and 
Trevor,  three  of  the  Judges  of  that  Court,  and  a 
decree  on  that  date  was  passed  dismissing  the  appeal 
with  costs. 

Separate  judgments  were  delivered  by  the  three 
Judges.  Mr.  Colvin,  in  his  judgment,  held  that  it  was 
unnecessary  to  go  into  the  question  of  the  execution 
of  the  different  deeds  relied  on  until  the  disposal  of 
certain  preliminary  questions,  stated  by  the  Court  as 
follows  : — "  Even  supposing  Gour  Kishore  to  have 
given  to  Chiindrahullee  Delia  the  authority  to  adopt, 
asserted  by  the  Appellant,  could  he  by  Hindoo  law 
thereby  precluded  the  exercise  afterwards  of  the  power 
of  adoption  by  his  son,  Bhowanee  Kishore,  and  did  the 
terms  of  the  deed  alleged  to  have  been  executed  by 
Gour  Kishore  show  that  such  was  his  intention  ?  " 
And  accordingly  the  arguments  on  the  hearing  of  the 
appeal   and   the    scYeral    judgments    of    the    three 
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Judges,  were  confined  to  the  questions  thus  stated  by 
the  Court. 

As  the  decree  of  the  30th  of  January^  185S,  was- 
founded  upon  judgments  which  assinmed  that  which 
was  the  chief  point  in  dispute  between  the  parties — 
viz.^  the  validity  of  the  deed  of  permission  set  up  by 
the  Appellant ;  the  first  Respondent  moved  for  a  re- 
view of  that  decree  ;  and  a  review  was  admitted  by 
Mr.  Sconce^  who  expressed  his  reasons  for  such 
admission  in  his  judgment  in  the  following  terms  : — 
"  My  judgment  was  originally  given  on  the  presump- 
tion that  the  Onoomiittee  imttro  set  up  by  Bhoohun 
Moyee^  widow  of  Bhotvanee  Kishore^  and  the  adoption 
of  the  Defendant  under  it,  were  legally  valid  ;  and 
being  satisfied  from  the  cause  shown  by  the  Plaintiff's 
Counsel,  that  they  should  have  an  opportunity  of 
taking  the  opinion  of  the  Court  upon  that  matter,  I 
admitted  the  re- entertainment  of  the  appeal,  that  the 
issues  not  before  gone  into  might  be  adjudicated  upon.'' 

The  hearing  of  this  review  took  place  on  the  7tb 
of  JIarchj  1859,  in  the  Sudder  Dewanny  Adawlut^ 
before  Messrs.  Sconce,  Trevor,  and  Colvin,  and  sepa- 
rate judgments  were  on  that  day  delivered  by  those 
Judges. 

Messrs.  Sconce  and  Trevor  in  their  judgments^ 
held,  in  effect,  first,  that  the  fact  of  the  execution  of 
the  deed  of  permission  of  25th  Kartkk,  1226,  by 
Goiir  Kishoie  was  proved,  and  that,  although  the 
original  deed  had  not  been  produced,  yet  under  the 
circumstances,  such  secondary  evidence  as  had  been 
adduced  on  behalf  of  the  first  Respondent  was  admis- 
sible, and  established  the  validity  and  terms  of  the 
tlecd  ;  secondly,  that  ChundrahuUee  Debia  had  power 
under  the  deed  of  25th  Kartick,  1226,  to  adopt  a 
con  as  a  heir  of  Gour  KhliorCy  in  the  event  of  Bhowa- 
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^ee  Kishore  dying  without  issue,   or  without  having        186.5. 
taken  steps  with  a  view  to  his  being  represented  by  a    Mussumat 
legally- adopted   son;    thirdly,    that    the    adoption   of     ^moye^ 
the    Respondent    as    the    son    of    Gour   Kishore    was       Debia 
such  an  adoption  as  was  authorized  by  the  deed  of        Ram 
25th  Kartick,  1226,  and  that  the  adopti<Dn  was  valid      a'ch!rj 
according  to  Hindoo  law  ;  fourthly,   that  the  alleged  Chowdhry, 
deed  of  permission  set  up  by  the  Appellant  was  not 
executed  by   Bhowance  Kuliore^  but  was  a  forgery  \ 
and  lastly,   that  the  acts  of    ChundrahuUee  Dchia^  in 
€onformity  with  that  forged  deed  of  permission,  could 
not  prejudice  or  affect  the  rights  of  the  fir&t  Eespon- 
ilent  as  the  legally-adopted  son  of  Gom'  Kishore. 

With  respect  to  the  affect  of  the  deed  of  permission 
to  adopt  being  of  a  testamentary  character,   the  fol- 
lowing judgment  was  pronounced  by  Mr.   Trevor  on 
that  point.     "  Having   declared  the  deed  propounded 
hy  a  Plaintiff  to  be  a  genuine  deed,   the  next  point 
is  as  to  its  legal  significance.     It  has  been  contended 
on  the  part  of  the  Plaintiff  by  the  Advocate  General, 
that  the  deed  of  permission  is  in  the  nature  of  a  tes- 
tamentary instrument,  or  writing,  by  which  an  estate 
of  the  nature  of  a  fee  simple  conditional,  that  is,  upon 
oondition  that  he  had  issue,   was  given  to  Bhoiuanee 
Kishore ;  that  in  the  event  of  his  having  issue,  the 
ostate  then  became  absolute  ;  but  that  in  the  event  of 
his  having  no  issue,  he  was  limited  to  a  life  interest  in 
the  property,  and  a  future  estate,  in  the  nature  of  an 
'executory  devise,   is  created  in  favour  of  a  son  to  be 
adopted  by  Gour  Kishore^s  wife,  ChundrahuUee  Delia. 
On  the  part  of  Defendant  it  was  contended  by  Mr. 
Money  that  limited  estates  in  land  are  unknown  to  this 
country,  and  are  inconsistent  with  its  revenue  system  ; 
that  as  no   Statue  dc  donis  here  exists,   or  has  ever 
existed,  all  estates  created  arc  in  their  nature  absolute : 
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186,5.       that  consequently,  under  the  law,  Bhotuance  Kishore's 
MrsstriiAT    estate  was  a  fee  simple  absolute  ;   and  on  his  death, 
MoYEE*      after  having  succeeded  to  his  father's  estate,  it  dc- 
Debia       scended  first  to  his  son,  either  natural  or  adopted,  and 
Eam        afterwards  to  his  heirs  under  Hindoo  law  ;  that,  more- 
AcHAEj      over,  the  words  of  the  deed  are  sufficient  to  pass  ab- 
Chowdhky.    solutely  the  estate,  and  under  the  principle  laid  down 
by  the  House  of  Lords  in  the  case  of  Hoare  v.  Bynr/ 
(10  CI.  &  Fin.  pp.  508 — 533),  as  to  personal  property, 
which  is  identical  with  the  rule  which  should  be  fol- 
lowed as  to  reality,  it  is  impossible  to  give  to  a  party 
a  right  to  a  thing  out  and  out  ;  to  give  an  absolute  in- 
terest in  that  thing,    and  then   afterwards   to   restrict 
that  absolute  gift  by  limitation  over;  that  consequently, 
under    the   deed  of   permission,   admitting   it    to   be 
genuine,  the  Plaintiffs  takes  nothing.     The  estate  to 
be  taken  under   Gour  Kishorc's  deed  must  be  deter- 
mined with  reference  to  Hindoo  law,  and  not  to  the 
general  law  of  this  country.     It  is  consequently  only 
necessary   for   me    to    mark    that    there    is   not    the 
slightest  ground  for    the  position   taken   up  by  the 
Counsel  for  the  Respondent,  to  the  effect  that  limita- 
tions of  estates  are  unknown  to  and  are  illegal  ac- 
cording to  the  laws  of  this  country.     So  far  from  this 
being  the  case,   there  being  no  Statutory  enactment 
forbidding  the  same,  it  is  competent  to  any  one  to  limit 
and  restrict  future  interests  in  land  in   any  way  that 
whim  or  ingenuity  may  suggest,  though  probably  the 
exact  terms  used  in  the  very  learned  work  [Fearn  on 
Contingent  Remainders)  to  which  we  have  been  re- 
ferred, may  not  be  restored  to ;  and  under  the  Hindoo 
law,  limited  or  restricted  estates  are  of  daily  occurrence. 
It  is  true  that  the  hypothecation  which  Government 
has  on  every  estate   as  security  for  its  revenue,   may 
have  a  tcndcncv  to  check  such  dispositions,  unless  they 
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arise  by  operation  of  law  ;  as  on  the  occurrence  of  an         i^^^- 
arrear  caused  by  a  party  with  a  limited  interest,  if  itbe     Mussujiat 
not  paid  by  parties  with  either  a  vested  or  contingent       Moyek 
interest  in  the  property,  the  estate  is  brought  to  sale,        Bebia 
and  by  such  sale  all  future  interest  would  be  defeated.         Eam 
But  the  existence  of  this  rule,  however  it  may  have  a       achaej 
tendency  to  check  the  exercise  of  it,  is  not  inconsistent  Chowdjist. 
with  the  power    itself  of   limiting  estates  which  un- 
doubtedly   exists  both  under  the  general   law    of   the 
country  and  under  Hindoo  law.  Looking,  then,  on  the 
deed  of  Gour  Kishore  by  the  light  of  Hindoo  law,  it 
appears  to  me  that  it  is  a  testamentary  disposition  of  his 
property,  by  which  he  devised  it  absolutely  to  his  son, 
Bhowanee  Kishore^  and   his  heirs  general,   subject  to 
a  power  of  appointment  by  the  widow,  to  be  exercised 
in    the   event   of   his    son,  Bhowanee   Kishore^   dying 
without  leaving  a  son  either  natural  or  adopted,  or  to 
be  adopted,  him   surviving.     This  estate  in  the   son 
was  absolute,  and  permitted  alienations  which  it  could 
hardly  have  done  were  it  only  a  fee  simple  conditional. 
"Whatever   interest,    however,    the   heirs    general    of 
Bhowanee   Kishore    may    have    held    under    it,  was 
subject  to  be  destroyed  by  the  exercise  by  the  widow 
of   the   power  of  appointment    when  ■  the    executory 
devise    in  favour  of    the  party  so    appointed  would 
arise    and  displace    it.       By  this    means  the  direct 
succession  to  Gour   Kishore   and  the   performance    of 
the  necessary  obsequial   rites  are  effectively  attained. 
"Whatever  objection  might  arise   to  such  a  disposition 
in  other  parts  of   India   from   the    doctrine  that  the 
inchoate  right  of  the  son  to  property  is  from  his  birth, 
none   such    can    arise    in  Bengal,  where    the.  above 
doctrine  is  not  recognized,  where,  whilst  the  father 
lives  and  is  free  from  defect,  the  sons  have  no  right  at 
all,  and  where  by  the  power  of  making  testamentary 
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I860.        disposition,  the   father,  if  so    minded,  can  will   away, 
MussuMAT    even  to  a  stranger,  the  whole  of  his  ancestral  property. 
MoYKE^     It  has  been  objected  by  the  Ilespondent  to  the  exercise 
Debia       Qf  the    power  of    adoption    by   the  widow  of   Gour 
Ram        Kishore^     that    as    Bhoivanee    Kishore    had    married, 
AcHAR.j      ^^^  ^^^   succeeded  to  the    property,  his  widow  had? 
CHowDflRi.   \yy    virtue  ot  her    marriage,  a  vested    right  in  the 
property,  and  that    any  act    done  in    derogation  of 
that    vested  right,  could  not  be  upheld.     I  find  no 
authority  for  this  doctrine  in  Hindoo  law  books.      If 
the  power  of  appointment  can  be   exercised  in  dero- 
gation of  the  right  of  other  heirs  of  the  son,  it  can 
be    exercised  in  derogation  of    that  of    the  widow  ; 
and  the  fact  of  the  son   of  Bhowanes   Kishore   having 
reached  his  majority  and   succeeded  to  the  estates  is, 
in  a  case  like   the   present,  where  the  object  of  the 
Testator  is  to  perpetuate  direct  heirship,  of  itself  de- 
serving, it  appears  to  me,  of  no  lengthened    conside- 
ration.    Of  the  soundness  of  the   principle  laid  down 
in  the  case  of   Roare  v.  B/jng^  cited   by    the   Counsel 
of  the  Respondent,  and  its  applicability  to  this  country, 
as  well  as  to  England,  when  circumstances  rightly  call 
for  its  application,  there  can  be  no   doubt.     As,  how- 
ever, it   appears  to    me  that  the  terms  of  the  deed 
executed  by  Gour  Kishore  a  power  of  appointment,  in 
certain  circumstances,  remains    in    the    widow,  Chim- 
<Jrahullcc   Debit/ J  it  is   not    applicable    to   the  present 
case." 

Mr.  Cohnn,  the  other  Judge,  differed  in  opinion 
from  Messrs.  Sconce  and  Trevor  in  some  material 
points,  and  in  his  judgment,  held,  in  e:ffect,  first,  that 
there  was  no  doubt  that  Gour  Kishore  did  execute  the 
deed  of  permission  of  the  25tli  Kartic/c,  1226,  and 
that  it  was  never  revoked  by  him  ;  secondly,  that  if 
no  m<>ro  were  involved  in  the  case  than  which  of  the 
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two  adoption  alleged   was  the  most  trustworthy,  that        i^'^^- 
of  the  first   Respondeat    was   to   be   prefeiTcd   as  the    Mussumat 
best  supported  by  evidence  ;  thirdly,  that  the  intention       moyee' 
of  the  deed  of  the  25th  Kartick^   1226,  was  only  to       ^^-^^^ 
give  power  to    Chundrahiillee  Dchia  to   adopt  a  son        Ram 
in  the    event    of   B'lozvaiiee    Kishorc    dying    in   the      acharj 
lifetime  of  his  father,    Gour  Kishore ;   fourthly,  that  Chowdury. 
Chundrahullee  Debia  had  no  authority  to   curtail  the 
Appellant's  enjoyment  of  the  estate  in  succession  to 
her  husband,    Bhoioance    Kishore ;   and   fifthly,   that 
as  there  was  no   legal  povFer  in    Chundrahullee  Delia 
to  adopt   the   first   Respondent   when   she    did,    the 
appeal  ought  to  be  dismissed. 

In  conformity  with  the  judgments  of  the  majority 
of  the  Judges,  a  decree  of  the  Sadder  Deioamiy 
Adaivlut  was  passed  on  the  7th  of  March,  1859,  iu 
favour  of  the  first  Respondent,  with  costs  of  suit, 
and  with  luassllat  from  the  commencement  of  the 
suit,  and  interest  thereon  up  to  the  date  of  realization. 

Before  this  decree  was  made,  Rajendro  Kishore,  the 
adopted  son  of  the  Appellant,  attained  his  majority  and 
died,  when  the  Appellant,  as  the  widow  of  Bhoivcmee 
Kishore,  and  mother  of  Koylas  Kishore,  a  minor, 
whom  she  alleged  she  had  adopted  on  Rajendro  Ki- 
shore's  death,  applied  for  leave  to  appeal  to   England, 

The  petition,  together  with  the  papers  of  the  case, 
were  brought  up  before  Mr.  Samuells,  one  of  the 
Judges  of  the  Court,  on  the  6th  of  June,  1 859,  and 
his  proceeding  of  that  date  was  recorded  as  follows  : — 
The  papers  of  this  case  have  been  laid  before  me 
in  order  that  I  might  determine  whether  the  fact  of 
Bhoohim  Moyee,  who  originally  defends  the  suit  as 
mother  and  guardian  of  Rajendro  Kishore,  having 
now  preferred  an  appeal  to  the  Privy  Council  as 
mother  and  guardian  of  another  adopted  son,  Koylas 
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Kiskorc,  can  in  any  way  afltect  his  right  of  appeal.  It 
appears  that  Rujeiulro  Klshorc  appeared  in  Court 
during  the  pendency  of  the  suit,  and  alleging  that  he 
was  of  age,  was  allo\ved  to  plead.  After  the  case  was 
heard,  but  before  the  judgment  was  pronounced,  he 
died.      This  circumstance  was  broucrht  to  the  Court's 

O 

notice  at  the  time,  but  it  did  not  appear  to  have  been 
considered  necessary  to  refer  to  it  in  the  decision 
which  was  then  given,  and  which  turns  entirely  on  the 
validity  of  the  deed  of  adoption  set  up  by  Bhoohun 
Moyee.  It  seems  that  Bhoobun  Moyee^  who  was 
appealed  to  the  Privy  Council  against  the  decision 
which  declared  her  deed  invalid,  has  again  asserted 
her  right  under  that  deed,  by  adoption  of  another  sou, 
named  Koi/las  Klshorc.  As  she  claims  to  adopt  under 
the  deed  of  permission,  and  the  validity  of  the  deed  is 
the  chief  point  at  issue,  the  appeal  must  go  forward, 
and  any  questions  which  may  arise  out  of  the  death 
of  the  first  adopted  son,  will  be  decided  by  the  Lords 
of  the  Privy  Council.  It  is,  of  course,  understood  that 
the  appeal  goes  on  without  prejudice  to  the  right's  of 
the  Eespondent,  who  protests  against  the  recognition 
of  the  second  adopted  son,  and  denies  the  right  of 
the  widow  to  make  any  such  adoption. 

On  the  3rd  of  January^  1860,  an  Order  was  made 
by  the  Suclder  Deivanny  Adawlut,  admitting  the  ap- 
peal of  the  Appellant  as  widow  of  the  late  Bhowanee 
Kishore^  and  mother  of  Koylas  Kishore,  a  minor. 

Before  the  last-mentioned  Order  was  made,  the  Ap- 
pellant applied  for  a  review  of  the  decree  of  the  7th 
of  March,  1859,  and  stated  several  objections  to  that 
decree,  and  upon  the  hearing  of  that  application  on 
the  14th  of  January^  1860,  before  Mr.  Trevor,  a  re- 
view was  admitted  for  the  determination  of  one  of  the 
points  raised  by  the  objections.     The  A^iews  of  Mr. 
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Trevor  iu  admitting  such  review,  are  stated  as  follows:       J^^ 

— "It  remains  then  to  consider  the  sixth  objection  to  McssuirAx 
the  Court's  ruling,  which  is,  that  even  if  the  de^d  of       Moyee 
permission  executed  by  Gour  Kishorc  be  a  testamen-        D^bia 
tary  d'sposition  of  his  own  and  the  ancestral  property,         Ram 

.    .  ,  KiSHOKE 

yet  that  disposition  cannot  extend  to  property  admit-  Acsarj 
tedly  purchased  on  behalf  of  Bhowanee  KisJiorc  from  C'howdhrt. 
the  profits  of  the  ancestral  properties,  while  they  were 
under  the  charge  of  the  Court  of  Wards  during  his 
minority,  and  which  can,  in  no  sense,  be  considered 
as  propert)'-  covered  by  the  Will  of  Gour  Kishore. 
This  point  was  not  mentioned  by  the  Vakeels  of 
either  side  when  the  case  was  last  before  the  Court, 
and  it  consequently  escaped  the  notice  of  the  Court ; 
but  on  adverting  to  the  plaint  and  to  the  schedules 
annexed  thereto,  it  is  clear  that  the  property  claimed 
by  the  Plaintiff  is  divided  by  him  into  two  classes, 
the  first  including  ancestral  property,  and  the  second 
properties  purchased  from  the  profits  of  the  ancestral 
estates  whilst  they  were  in  charge  of  the  Court  of 
Wards,  during  Bhowanee  Kishorc's  minority.  As 
the  minor,  during  his  lifetime,  was  absolute  owner  of 
the  estates  which,  on  his  death  without  a  son,  either 
natural  or  adopted,  were  made  by  the  Will  of  his 
father,  Gour  Kishore^  subject  to  the  power  of  appoint- 
ment by  his  father's  widow,  Chuiidrahullee  Dehia^  it 
seems  to  me  that  there  can  be  no  question  that  the 
widow  of  Bhowanee  Kishore  is  entitled  to  retain 
possession  of  those  properties  which  were  purchased 
while  the  ancestral  estates  were  under  the  Court  of 
Wards  during  the  minority  of  her  husband,  and  from 
the  profits  of  those  estates  belonging  to  her  husband 
in  the  hands  of  the  Court  of  wards,  and  for  the 
determination  of  this  point  alone  I  admit  a  review  of 
the  judgment  of  this  Court." 

VOL.  X.  L  1 
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The  hearing  of  the  review  took  place  on  the  19th 
of  Aprily  18G0,  before  Messrs.  Raikes^  Trevor^  and 
Loch^  three  of  the  Judges  of  the  Sudder  Dawanny 
Admvluf,  and  a  unanirnous  judgment  of  the  Court 
was  then  pronounced.  Such  Judgment,  after  stating 
reasons  arising  from  the  construction  to  be  put  upon 
the  deed  of  the  25th  Kartick,  1226,  and  from  Hindoo 
law,  for  holding  that  the  first  Respondent  did  not  take 
under  the  terms  of  that  deed  the  whole  of  the  pro- 
perty possessed  by  or  in  the  enjoyment  of  Bfioiuanee 
Kishore  at  the  time  of  his  death,  but  only  the  property 
which  had  descended  from  Gour  Kishore^  and  was 
in  the  possession  or  enjoyment  of  Bhowance  Khliore^ 
concluded  as  follows : — Under  the  view  of  the  case 
expressed  above,  we  consider  that  the  Plaintiff  is 
only  entitled  under  the  testamentary  disposition  of 
Gour  Kishore^  to  the  property  which  descended 
from  that  individual,  and  that  Bhoohun  Moyee^  the 
Defendant  in  the  Lower  Court,  and  the  Petitioner 
before  this,  is  entitled  to  retain  possession  of  all  the 
estates  mentioned  in  the  schedule  filed  by  the  Plaintiff 
as  having  been  acquired  by  the  Defendant's  husband, 
Bhoivanee  Kishore,  during  the  time  the  estates  were 
under  the  Court  of  Wards  during  his  minority.  "We, 
therefore,  in  variation  of  the  decision  of  the  Court  of 
the  7th  of  March,  1859,  decree  to  the  Plaintiff  only 
those  properties  which  are  mentioned  in  the  schedule 
at  the  end  of  the  plaint  as  being  ancestral  property, 
and  formerly  in  possession  of  Gour  Kishore,  with 
mesne  profits,  to  be  ascertained  in  execution  from  the 
date  of  suit,  and  interest  on  the  amount  so  ascertained, 
from  the  commencement  of  the  year  following  that  on 
which  the  toassilat  accrues,  up  to  the  date  of  realiza- 
tion, and  we  dismiss  his  claim  to  the  properties  pur- 
chased from  the  profits  of   the  estates  of  Bhowance 
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Kishore  while  they  were  in  the  hands  of  the  Court  of  ^^f^f^^ 

Wards  during  his  minority.     The  costs  of  both  Courts  Mussxjmat 
will  be  borne  by  the  parties   in  proportion  to   the       Moyee 
amount  decreed  or  dismissed."  Debia 

From  this  decree,  so  far  as  it  negatived  the  right        Ram 

TCrsHoRE 

of  the  first-named  Eespondent  to  the  properties  pur-  acharj 
chased  from  the  profits  of  the  estates  of  Bhowanee  Chowdhry. 
'Kishorey  while  they  were  in  the  hands  of  the  Court 
of  Wards,  that  Eespondent  preferred  an  appeal  to 
Her  Majesty  in  Council.  The  present  Appellant 
also  lodged  a  petition  of  appeal  to  Her  Majesty 
in  Council,  in  which  she  claimed  as  widow  of  the 
late  Bhotvanee  'Kishore,  and  mother  and  heiress, 
according  to  Hindoo  law,  of  Rajendro  lUsho?'e,  the 
adopted  son  and  heir-at-law  of  the  form€r ;  and 
such  petition  submitted  that  the  decree  on  review 
of  the  7th  of  March,  1850  (except  so  far  as  the- 
same  had  been  reversed  and  altered  by  the  decree 
on  review  of  the  19th  of  April,  1860),  should  be 
reversed,  and  that  the  previous ,  decrees  of  the  Sudder 
Dewannee  Adawliit,  and  of  the  Principal  Sudder 
Ameeii,  be  affirmed. 

•  The  appeal  and  cross  were  heard  together.     It  was 
arranged  that  the  Appellant  should  open  first. 

The  Attorney-General  (Sir    B.    Falmer)  and  Mr. 
Leith,  for  the  Appellant. 

If  the  adoption  by  the  Appellant  is  not  established, 
she,  as  widow  of  Bhoivamiee  l^ishore  and  heiress  of  her 
husband  is  entitled  to  his  estate  ;  but  as  the  Plaintiff, 
as  the  next  friend  of  the  first  Eespondent,  sued  in  his 
character  of  adopted  son  of  the  late  Gour  Kishore, 
and  alleged  that  such  adoption  had  been  made  by 
Chimdrahullee  Debia,  his  widow,  he  was  bound  to 
prove  strictly  his  case,  which,  we  submit,  he  failed 
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to  do.  He  failed  to  produce  tlie  original  Onoo- 
imtftee  jmttrOj  which  was  alleged  to  contain  the  antho- 
rity  for  such  adoption,  and  upon  which  and  its  due 
execution,  the  Plaintilts  alleged  adoption  and  con- 
sequent title  and  right  to  sue  were  entirely  founded. 
A  copy  of  the  deed  was  improperly  admitted  by 
the  Court  below  without  proof  of  the  execution  of 
the  original,  or  of  its  loss  or  destruction  which  was 
requisite  to  entitle  it  to  be  let  in  as  secondarj"  evidence. 
Syud  Abbas  Alii  ILkan  y.  Yddeen  Ramjj  RctMij  (a\ 
Be?i.  "Regs.  XX.  oi  I8l2,  sec.  2,  cl.  5,  XXXVI..  of 
J 793,  sec.  III.  and  Act  No.  XIX.  of  18.33. 

Then  with  res}>ect  to  the  alleged  adoption  of  the 
first  Eespondent  by  Chiuidrabullee  Debia,  we  contend, 
that  such  adoption  was  invalid,  both  with  reference  to 
the  rules  and  requirements  of  Hindoo  law,  and  ac- 
cording to  the  opinion  of  Mr.  Colvin,  the  dissentient 
Judge,  to  the  proper  interpretation  of  the  deed  of 
permission  to  adopt,  having  regard  to  the  circumstances 
under  which,  and  the  particular  time,  that  the  alleged 
power  was  exercised  by  ChundrabuUee  Debia  ;  but  the 
most  important  objection  is,  that  Mr.  Trevor,  one  of  the 
Judges,  of  the  Court  below,  has  wrongly  imported  prin- 
ciples of  the  English  law  relating  to  executory  devises., 
in  construing  this  permissive  deed  to  adopt  into  an  ex- 
ecutory devise  ;  nothing  of  the  kind  being  known  to  the 
Hindoo  law.  Xo  instance  can  be  found  in  the  Hindoo 
authorities  of  an  adoption  being  good  under  such 
a  devise,  as  this  is  improperly  called  by  the  Court 
below,  where  the  son  has  attained  full  age  and 
married.  The  deed  purports  to  give  the  widow  per- 
mission to  adopt.  It  is  not  a  power  in  the  sense 
of  the  English  law.  Xo  authority  to  support  it  can 
be  found  in  the  Hindoo  law.  W.  H.  Macnaghten- s 
(rt)  3  Moore's  Ind.  App.  Cases,  loG. 
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"  Ilindu  Law,"  Vol.  I.  p.  66.     It  is  only  in  default  of  tS65. 

male  issue  that  adoption  is  allowed.   Strauge's  "  Hindu  MussuTut 

Law,"  Vol.   I.  p.    78   [2nd   Edit.].     It   is   true   that  ^^lo^^^ 

two   of  the  Judges  of    the    Court    below   concurred  l>KinA 

•  •       •  V, 

m  opinion  that  the  Respondent,  Rcuii  Kishore^s,  Eam 
adoption  was  good,  and  not  affected  by  the  question  AlnrTvf 
of  ceremonial  impurity,  an.d  that  although  being  12  or  Ohowuuuy. 
13  years  of  age  as  we  allege  at  the  time,  and  tonsure 
had  been  performed,  he  was  not  above  the  legal  age 
for  adoption,  being  a  Brahmin  by  caste  ;  yet  the  im- 
portant question  arises, .  whether  as  such  adopted  son 
of  the  late  Gour  lvtsho7-e,  the  father  of  the  Appellant's 
husband,  Bhoivanee  X.ishore,  who  survived  his  father 
twenty- three  years,  and  left  the  Appellant  his  child- 
less widow,  and  as  such,  his  admitted  heiress  by  the 
Hindoo  lavy,  could  displace  and  supersede  the  Appel- 
lant as  such  heir  in  the  possession  of  the  estates 
which  devolved  on  her  husband  as  an  absolute  estate 
of  inheritance.  We  submit  that  such  a  power  of 
appointment,  if  exercised  by  a  mother,  was  invalid,  if 
the  son  left  a  widow  ,  as  her  vested  rights,  Stramje's 
'*■  Hindu  Law,"  Vol.  I.  p.  134,  would  be  defeated  by  its 
exercise.  An  adopted  son  takes  as  a  posthumous  son. 
IF.  H.  Macnaghten'8  "  Hindu  Law,"  Vol.  I.  ch.  VI. 
p.  70 ;  Gitnga  3fija  v.  YAshen  Yjishore  CJiowdhry  (rt). 
After-born  sons'  rights  are  declared  in  the  Daija- 
Bhaga^  ch.  VII.,  sees,  ll  and  12.  Another  ground  of 
invalidity  of  such  adoption  is,  that  by  Hindoo  law,  a 
second  adoption,  the  first  son  being  alive,  is  illegal. 
Eungama  v.  Atchema  {b) ;  1  W.  H.  Maenaghten''s 
"  Hindu  Law,"  p.  70.  Bhoivanee  'Kishore  succeeded 
to  the  ancestral  estate  and  property  by  operation  of  law, 
as  his  father's  sole  heir,  and  not  under  any  devise  or  be- 

(«)  3  Ben.  S.  D.  A.  Eep.  128. 
(h)  4  Moore's  Incl.  Ajip,   Cases.  1. 
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iS6o.        quest  from  him,  and  the  estate  aud  pro]3erty  being  in 

MossuMAT    him,  as  admitted  by  the  decree,  as  an  absolute  estate 

Mo'^EiT     ^^  inheritance,  vested,  on  his  death,  in  the  Appellant^ 

DiiBiA       rjg  \i[q  "vpidow  and   heiress,    therefore    her   title   and 

Ram        interest  therein  could  not  be  displaced  or  divested 

AcHARj^     by   the    act    of     ChundrahuUce    Behia    subsequently 

CHo^yD^KY.    adopting  a  son,  so  as  to   vest  the  estate   and  property 

in  such   son   as  heir-at-law,   not   of  the  Appellant's 

deceased  husband,   but  of  his  father,   whose  interest 

in  the  same  ceased  and  determined  on  his  death. 

Although  we  were  not  bound  to  do  so,  in  con- 
sequence 01  the  Plaintiff's  failure  in  proof  of  his  title, 
yet  we  submit  that  the  Appellant  satisfactorily  proved 
the  execution  of  the  deed  containing  the  authority 
of  her  deceased  husband  to  adopt  a  son  or  sons  to 
him,  under  which  instrument  she  adopted  Rajendro 
'Kisliore^  according  to  the  requirements  of  the  Hindoo 
law,  as  decreed  by  the  Principal  Sudder  Ameen^  and 
after  his  death,  Ko?/las  'Kishorc. 

Mr.  Forsuth,  Q.  C,  and  Mr.    TI".    //.   Melvill,  for 

the  Eespondent,  Ram  'Kishorc] 
It  was  satisfactorily  proved  that  Gour  Kishore 
executed  the  deed  of  permission  to  adopt,  dated 
the  25th  'Kartick,  1226,  and  in  pursuance  of  such 
deed,  Chundrahullee  Dehia  adopted  the  first  Ee- 
spondent, who  thereby  became  entitled  to  the  estates 
in  dispute.  This  deed  was  sufficiently  proved  by  an 
authenticated  copy  from  the  Eegistrar's  Book.  The 
case  of  Syud  Abbas  Alii  Khan  v.  Yadeem  Rama 
Reddy  (a)  does  not  apply.  There  was  no  proof  of  the 
original  deed  in  that  case,  and  the  fragments  produced 
evidently  bore  marks  of  being  fabricated.  Here  the 
duplicate  deed  coming  out  of  the  proper  place  of 
(rt)  3  Moore's  Ind,  App.  Cases,  156. 
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custody,  the  Eegistry  of  deeds,  was  properly  received        i*^*^-^- 
in  evidence.  Ben.   Eegs.  XXXYI.  of  1793,  sec.  III.;   Messujrvr 
and  Xa.  oi  1812,  sec.  11.  cl.  o.  Moyee 

Such  deed  of  permission  to  adopt  was  of  a  testa-  Debia 
mentary  character,  and  good  by  Hindoo  Law,  F.  Mac-  Ram 
naghteii's  "  Cons,  on  Hindoo  Law,"  p.  168,  and  as  a  achakj 
Will  is  recognized  in  Bengal^  with  the  English  law  Cuowdhry. 
of  limitations  engrafted  on  the  Hindoo  law,  Sonatim 
Bysach  v.  Srecmnlly  Juggutsoondue  Dossee  (a),  it 
operated  as  an  executory  devise,  and  was  sufficient  to 
prevent  Bhoiuanee  Kishore  executing  an  instrument 
which  would  have  the  effect  of  defeating  the  dispos- 
tion  of  Gout  l^ishore  under  such  deed  of  permission. 
The  objection  to  the  validity  of  Bam  'Kishorc's  adop- 
tion is  unfounded  ;  first,  he  was  of  proper  age,  F. 
Macnaght&ih  "Cons,  on  Hindoo  Law  "  pp.  142,  3,  6  ; 
1  IF.  II.  Macnaghtenh  "Hindoo  Law"  p.  71; 
secondly,  a  widow  can  adopt  a  son  to  her  deceased 
husband,  1  Strange' s  "  Hindu  Law "  p.  79.  The 
Mitacshara^  ch.  I.  sec.  XL  p.  1.  The  consequence  of 
adoption  is  that  the  adopted  son  becomes  an  alien 
from  his  family.  The  adopted  son  cannot  be 
deprived  of  his  adopted  father's  estate.  But 
we  contend,  that  the  instrument  giving  permission 
to  adopt,  which  the  Appellant  alleges  to  have  been  • 
executed  by  Bhoivcmee  Kishore,  is  palpably  a  forgery, 
and  that  no  valid  or  legal  adoption  could  have  taken 
place  in  pursuance  of  such  instrument.  fLord  Kings- 
down. — Their  Lordships  have  arrived  at  the  con- 
clusion that  the  alleged  Will,  or  deed  of  adoption, 
relied  upon  by  the  Appellant  is  a  forgery,  so  you 
may  relieve  yourself  of  that  part  of  the  case].  Even 
if  the  forged  deed  was  genuine,  the  claim  of  the 
Appellant  to  her  widow's  rights  was  negatived  by  the 
(<?)  8  Moore's  Incl.  App.  Cases,  pp.  66,.  78. 
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1865.  alloged    adoption  of     Koalas    K.is/iore    ou  Rajendro 

Mu.-scMAT  Kishorc's  death. 

■^Ar?-^!:'^         Their  Lordships'   iudf^meiit,  haviiiG;  been  reserved,  2Gtli  Mi 

Dehia  ^vas  uow  pronounced  by  . _J^ 

^,^'^'  The  Eight  Hon.  Lord  Kinosdowx. 

CnovrvuixY.  '^^^^^  appeal  in  this  case  arises  out  of  a  suit  brought 
by  the  Respondent,  Rcwi  Kishorc,  to  recover  certain 
estates  in  Benjal,  which  were  claimed  by  and  were 
in  the  possession  of  the  Appellant  and  of  Rajendro 
Kishorc,  whom  she  alleged  to  be  her  adopted  son. 

The  facts,  so  far  as  they  are  necessary  to  make  our 
judgment  intelligible,  are  these  : — 

Goii)-  Kis/iore  Acharj,  being  the  owner  of  con- 
siderable estates  in  i?t'«^a/,  died  in  the  year  1821. 
He  left  surviving  him  a  widow  named  Chundrabullec 
Deb  la  and  an  only  son  named  Bhowanee  'Kzsho?'e. 

At  the  time  of  his  father's  death,  Bhowanee 
'Kishore^  who  succeeded  as  his  heir,  was  about  four 
years  of  age.  He  attained,  however,  his  majority, 
and  married  the  Appellant,  Bhoobun  Debia.  He 
died  in  the  month  of  August^  1810,  being  then  about 
twenty-four  years  old.  He  left  no  issue,  and  Bhoobun 
Debia,  his  widow,  became  the  heir  of  his  property,  as 
well  ancestral  as  of  other  estates  Avhich  had  been 
purchased  with  his  own  money  during  his  life. 

Immediately  upon  the  death  of  Bhowanee  Kishore, 
an  instrument  was  set  up,  as  being  his  Will,  by  Chun- 
drabullec  I lebia.  his  mother,  and  Bhoobun  Debia,  his 
widow.  By  this  instrument,  power  to  adopt  a  son  was 
given  to  Bhoobun  Debia,  and  until  such  adoption  was 
made,  the  income  of  the  estates  was  given  to  Chun- 
drabullec Debia  and  Bhoobun  Debia. 

Under  this  alleged  Will,  these  two  ladies  took 
possession  of   the   estates  of  Bhoivance  Kishorc,  and 
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reii'iained  in  the  enjoyment  of  them  for  nearly  four        1865. 
years.  Mussumat 

In  December,    1S43,    BJioobun    Delia    professed  to     ^Moyee'' 
exercise  the  power  alleged  to  have  been  given  to  her       Bkbia 
by  the  instrument  already  referred  to,  and  adopted  a        ram 
boy  called  Rajendro  Kishore.  "achIrj 

Upon  this,  a  quarrel  appears  to  have  arisen  between  Chowdhry. 
ChundrahvJlee  Delia  and  Bhoolun  Delia,  and  Chun- 
dralullee  Delia  alleged  that  the  supposed  Will  of 
Bhoivanee  Delia,  under  which  she  had  so  long  been 
in  the  enjoyment  of  half  his  property,  was  a  forgery, 
and  had  not  been  made  till  after  his  death,  and  that 
Bhoolun  had  no  power  of  adoption.  She  further  set  up 
an  instrument  called  an  Onoomuttee  jmttro,  or  deed 
of  permission,  by  which  she  alleged  that  a  power  to 
adopt  a  son  had  been  given  to  her  by  her  husband, 
Gour  Kishore,  in  his  lifetime,  and  which  power,  in 
the  events  which  had  happened,  she  claimed  a  right 
to  exercise. 

She  accordingly  adopted,  or  professed  to  adopt,  the 
Eespondent,  Bam  Kishore^  as  the  son  of  Gour  Kishore^ 
her  late  husband. 

Bhoolun  Delia,  on  behalf  of  Rajendro  Kishore, 
her  adopted  son,  having  obtained  possession  of  all  the 
property  of  Bhowanee  Kishore,  the  suit  in  which  the 
present  appeal  was  brought,  was  instituted  in  1852,  in 
the  Zillah  Court  of  Mymensing,  by  a  next  friend  of 
Ra7n  Kishore,  on  his  behalf,  against  Bhoolun  Delia 
and  Rajendro  Kishore,  and  certain  other  persons, 
the  Plaintiff  claiming,  as  the  adopted  son  of  Gour 
Kishore,  the  whole  property,  ancestral  and  acquired, 
of  Bhoivanee  Kishore.  To  this  suit  Chundralullee 
Delia  was  made  a  Defendant,  instead  of  suing  as 
a  Plaintiff,  on  behalf  of  her  son ;  that  course  being 
adopted  probably  with  a  view  to  avoid  any  prejudice 
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wliicli  miglit  arise    from    the    inconsistency    of  her 
previous  conduct  with  the  title  now  set  up  for  her  son,- 

"When  the  case  came  before  the  Stidder  Ameeti, 
he  was  oi  opinion  that  the  Plainti:ff  must  recover 
upon  the  strength  of  his  own  title,  and  that  if  such 
title  failed,  it  was  unnecessary  to  decide  upon  the 
case  of  the  Defendants. 

He  was  of  opinion  that  the  Plaintiff  had  failed  to 
prove  his  title,  and  he,  tlierefore,  dismissed  the  suity 
expressing  at  the  same  time  a  strong  opinion  in 
favour  of  the  Defendant's  adoption. 

He  awarded  the  cos-ts  of  the  suit  ta  the  Defendants, 
with  the  exception  of  ChundrahiUee  Debia^  whon-^ 
he  held  to  be  really  the  promoter  of  the  suit. 

From  this  decision  there  was  an  appeal  to  the 
Sudder  Dewmmy  of  Calcutta.  The  case  w^as  heard 
upon  several  different  occasions.  Finally,  the  Judges 
were  unanimously  of  opinion  that  the  adoption  of 
Bajendro  KisJiore  was  invalid,  and  that  the  "Will  of 
Bhowance  Kishore^  purporting  to  create  the  power 
of  adoption,  was  a  forgery.  They  were  equ^ally  unani- 
mous in  holding  that  the  Onoomutlee  puttrrj  of  Gour 
Kishore  was  a  genuine  and  valid  instrument^  and 
that  if  the  power  to  adopt  continued  at  the  time 
when  Chundrahidlce  I)ehia  professed  to  execute  it, 
there  had  been  a  valid  adoption.  One  of  the  Judges 
was  of  opinion  that  the  power  was  gone,  and  that 
the  adoption  was  invalid.  The  other  two  were  of 
opinion  that  the  power  existed  at  the  tin>e  of  tHe 
adoption,  and  a  decree  was  made,  therefore,  in  favour 
of  the  Plaintiff  as  to  tlio  ancestral  property  of 
Bhoivanee  Deh'ui^  but  not  as  to  his  self-acquired 
property ;  and  the  costs  of  the  parties  were  ordered 
♦■>  to  be  borne  by  them  in  proportion  to  the  amount 
d  the  property  decreed  or  dismissed/' 


ON    A.rPEAL    FROM    THE    EAST    INDIES.  307 

The  case  now  comes  before  us  on  appeal  by  Blioo-        i^^o. 
hun  Debia^  as  representing   her  own  rights  and  the    Mussumat 
rights    of  a  son,   whom    she  had  adopted  in  lieu  of     "^MoJee^ 
Rajcndro  Kishorc^  who  is  dead,  and  on  a  cross-appeal       Debia 
by  Ram  Kishore,  complaining  that  the  decree  in  his        Eam 
favour  ought  to  have  included  the  self-acquired  pro-      achvrj 
perty  as  well  as   the  ancestral  property  of  Bhowanee  UnovDHiiv, 
Kishore. 

On  the  bearing  of  these  appeals,  we  expressed  a 
clear  opinion,  without  calling  on  the  Eespondcnt's 
Counsel,  that  the  Court  below  was  ria:ht  in  holdinir 
that  the  alleged  Will  of  Bhotvanee  was  a  forgery. 
The  evidence  is  irresistible  that  it  wns  contrived  by 
the  different  members  of  the  family  after  his  death, 
in  order  to  give  effect  to  an  arrangement  which  the}?- 
considered  would  be  for  the  common  benefit.  This 
being  so,  and  no  power  of  adoption  having  been 
proved  or  alleged  to  have  been  given  by  parol,  the 
adoption  of  Rajcndro  Kishore  and  of  the  son  now 
substituted  for  him,  must  of  course  be  held  in  this 
suit  to  be  invalid. 

The  next  question  is,  as  to  the  validity  of  the 
adoption  of  Ram  Kishore.  We  see  no  reason  to  dis- 
sent from  the  opinion  of  the  Court  below  upon  the 
facts  of  the  case,  viz.,  that  the  Onoomuttee  pnttro  of 
t^our  Kishore  is  a  genuine  instrument,  and  that, 
supposing  the  powers  given  by  it  to  have  been  in 
force  when  the  adoption  under  it  took  place,  the 
adoption  was  good  ;  but  we  think  it  unnecessary  to 
examine  into  the  genuineness  of  this  instrument,  as 
■we  are  of  opinion  that  at  the  time  when  Chimdra- 
hullee  Behia  professed  to  exercise  it,  the  power  was 
incapable  of  execution. 

It  will  be  necessary  to  go  into  this  part  of  the  case 
with  some  minuteness. 
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It  appears  that  some  years  before  the  birth  of 
Bhovjanee^  and  in  the  year  1811  of  our  era,  Gour 
Kishore  being  then  childless,  and  anxious,  as  Hindoos 
generally  are,  to  provide  a  sou  by  adoption,  if  he 
should  have  no  natural-born  son,  executed  an  Oaoo- 
muttee  imUro  on  the  30th  of  March,  1811,  by  which 
he  gave  power  of  adoption  to  Chundrohullee^  his  wife. 
In  1819,  two  years  after  the  birth  of  Bhowanee, 
he  executed  the  instrument  on  which  the  present 
question  depends,  which  is  in  these  words.  [His 
Lordship  read  the  deed,  ante^  p.  281.] 

The  first  question  which  arises  is  as  to  the  con- 
struction of  this  instrument.  It  seems  to  have  been 
considered  b}"  the  two  Judges  of  the  Sudcler  Court, 
who  decided  in  favour  of  the  Respondent  (certainly  by 
one  of  them),  that  the  document  was  to  be  regarded 
as  a  Will,  and  as  containing  a  limitation,  on  failure  of 
male  issue  of  the  Testator  in  the  lifetime  of  Chitndra- 
Indlee  Dehia,  of  the  estate  of  the  Testator,  to  a  son 
to  be  adopted  by  Chundrahullee  Dehla^  as  a  ijersona 
designata  ;  and  one  of  the  Judges,  in  a  very  elaborate 
argument,  refers  to  Mr.  Fearne's  celebrated  treatise 
on  Contingent  Remainders,  in  order  to  show  that 
such  a  devise  by  the  English  law  would  be  valid. 
There  is  no  doubt  that  by  the  decision  of  Courts 
of  Justice,  the  testamentary  power  of  disposition  by 
Hindoos  has  been  established  within  the  Presidency 
of  Bengal ;  but  it  would  be  to  apply  a  very  false  and 
mischievous  principle  if  it  were  held  that  the  nature 
and  extent  of  such  power  can  be  governed  by  any 
analogy  to  the  law  of  England.  Our  system  is  one 
of  the  most  artificial  character,  founded  in  a  great 
degree  on  feudal  rules,  regulated  by  Acts  of  Parlia- 
ment, and  adjusted  by  a  long  course  of  judicial 
determinations  to  the  wants  of  state  of  a  society  dif- 
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fering   as   far  as  possible   from   that  which  prevails        1865. 
amongst  Hindoos  in  India.  Mi'ssdmat 

But  their  Lordships  are  quite  satisfied  that  there  is      ^Moy^e^ 
in  this  case  no  room  for  the  application  of  any  such        I>ebia 
doctrines.     The  instrument    before  us  is  merely  what         r^V 
it  purports  to  be,  a  deed  of  permission  to  adopt ;  it  is       achTk  ^ 
not  of  a  testamentary    character,  it  was  registered    as   CaowDiijir. 
a  deed  in  the   lifetime  of  the   maker  ;    it  contains  no 
words  of  devise,  nor  was  it  the  intention  of  the  maker 
that  it  should  contain  any   disposition  of  his  estate, 
except  so  far  as    such   disposition  might   result   from 
the  adoption    of  a    son    under  it.     He    mentions  the 
objects  which  induced  him  to  make  the  deed — reli- 
gious motives,  the  perpetuation  of  his   family,  and  the 
succession  to  his  property ;  but  it  was  by   the  adop- 
tion, and  only  by  the  adoption,  that  those  objects  were 
to  be  secured,  and   only  to    the  extent    in    which  the 
adoption  could  secure  them. 

The  main  ground  of  the  decision  in  the  Court 
below  appears,  therefore,  to  fail,  and  this  instramcnt 
must  be  construed,  and  its  effect  must  be  determined, 
in  just  the  same  w\^y  as  if  it  had  been  made  in  one  of 
the  Provinces  of  India,  in  which  the  power  of  testa- 
mentary disposition  is  not  recognized. 

How,  then,  is  the  deed  to  be  construed  when  we 
regard  it  merely  as  a  deed  of  permission  to  adopt  ? 
What  is  the  intention  to  be  collected  from  it,  and  how 
far  will  the  law  permit  such  intention  to  be  effected  ? 
It  must  be  admitted  that  it  contemplates  the  possibility 
of  more  than  one  adoption  ;  that  it  shows  a  strong 
desire  on  the  part  of  the  m.aker  for  the  continuance 
of  a  person  to  perform  his  funeral  rites,  and  to  succeed 
to  his  property ;  and  that  it  does  not  in  express  terms 
assign  any  limits  to  the  period  within  which  the 
adoption  may  be  made.     But   it  is   plain   that    some 
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that  Bkowanee  had  left  a  son,  natural  born  or 
adopted,  and  that  such  son  had  died  himself,  leaving  a 
son,  and  that  such  son  had  attained  his  majority  in  the 
lifetime  of  Ghundrahidlee  Bebia.  It  could  hardly  have 
been  intended  that  after  the  lapse  of  several  successive 
Ghowdury.  heirs  a  son  should  be  adopted  to  the  great-grandfather 
of  the  last  taker,  when  all  the  spiritual  purposes  of  a 
son,  according  to  the  largest  construction  of  them, 
would  have  been  satisfied. 

But  whatever  may  have  been  the  intention,  would 
the  law  allow  it  to  be  effected  y  We  rather  under- 
stand the  Judges  below  to  have  been  of  opinion  that  if 
BhoivavLce  Kishore  had  left  a  son,  or  if  a  son  had  been 
lawfully  adopted  to  him  by  his  wife  under  a  power 
legally  conferred  upon  her,  the  power  of  adoption  given 
to  ChundrahuUee  Kishore  would  have  been  at  an  end. 

But  it  is  difiicult  to  sec  Avhat  reasons  could  be 
assigned  for  such  a  result  which  would  not  equally 
apply  to  the  ease  before  us. 

In  this  case,  Bhowanec  Kishore  had  lived  to  an  age 
which  enabled  him  to  perform — and  it  is  to  be  presumed 
that  he  had  performed — all  the  religious  services  which 
a  son  could  perform  for  a  father.  lie  had  succeeded 
to  the  ancestral  property  as  heir;  he  had  full  power  of 
disposition  over  it ;  he  might  have  alienated  it ;  he 
might  have  adopted  a  son  to  succeed  to  it  if  he  had 
no  male  issue  of  his  body.  He  could  have  defeated 
every  intention  which  his  father  entertained  with 
respect  to  the  property. 

On  the  death  of  Bhowance  Kishore^  his  wife  suc- 
ceeded as  heir  to  him,  and  would  have  equally  succeeded 
in  that  character  in  exclusion  of  his  brothers,  if  he  had 
had  any.  She  took  a  vested  estate,  as  his  widow,  in 
the  whole  of  his  prnportV:     It  would  be  singular  if  a 
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Lrother  of  Bhowanee  Kis/io?'e,  made  such  by  adoption,        1865. 
eould  take  from  his  M'idow  the  whole  of  his  property,     Ml-^sumat 
when  a  natural-born  brother  could  have  taken  no  part.     "^ilioYKK^ 
If  Ra7n  Kislwre  is  to  take  any   of  the  ancestral   pro-        Debia 
perty,  he  must  take  all  he   takes  by   substitution   for        Eam 
the  natural-born  son,  and  not  jointly  with  him.  Acharj 

Whether  under  his  testamentary  power  of  disposi-  Chowdhry. 
tion  Goiir  Kishore  could  have  restricted  the  interest  of 
Bhotvauee  KisJiore  in  his  estate  to  a  life  interest,  or 
could  have  limited  it  over  (if  his  son  left  no  issue 
male,  or  such  issue  male  failed)  to  an  adopted  son  of 
his  own,  it  is  not  necessary  to  consider  ;  it  is  sufficient 
to  say  that  he  has  neither  done  or  attempted  to  do  this. 
The  question  is,  whether  the  estate  of  his  son  being 
unlimited,  and  that  son  having  married  and  left  a 
widow  his  heir,  and  that  heir  having  acquired  a  vested 
estate  in  her  husband's  property  as  widow,  a  new  heir 
can  be  substituted  by  adoption  who  is  to  defeat  that 
estate,  and  take  as  an  adopted  son  what  a  legitimate 
son  of  Gour  Kishore  would  not  have  taken. 

This  seems  contrai-y  to  all  reason  and  to  all  the 
principles  of  Hindoo  law,  as  far  as  we  can  collect 
them. 

It  must  be  recollected  that  the  adopted  son,  as  such, 
takes  by  inheritance  and  not  by  devise.  Now,  the 
rule  of  Hindoo  law  is,  that  in  the  case  of  iuheritanee. 
the  person  to  succeed  must  be  the  heir  of  the  last  full 
owner.  In  this  case,  Bhowanee  Kishore  was  the 
last  full  owner,  and  his  wife  succeeds,  as  his  heir,  to  a 
widow's  estate.  On  her  death,  the  person  to  succeed  will 
asrain  be  the  heir  at  that  time  of  Bhoivanee  Kishore. 

If  Bhoivanee  Kishore  had  died  unmarried,  his 
mother,  ChundrahuUee  Bebia,  would  have  been  hi& 
heir,  and  the  question  of  adoption  would  have  stood 
on  quite  different  grounds.     By  exercising  the  power 
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of  adoption,  she  would  have  divested  no  estate  but  her 
OM'n,  and  this  would  have  brought  the  case  within  the 
ordinary  rule  ;  but  no  case  has  been  produced,  no 
decision  has  been  cited  from  the  Text-books,  and  no 
principle  has  been  stated  to.  show  that  by  the  mere 
gift  of  a  power  of  adoption  to  a  widow,  the  estate  of 
Chowdhry.  the  heir  of  a  deceased  son  vested  in  possession,  can 
be  defeated  and  divested. 

The  only  case  referred  to  in  the  argument  before  us, 
or  in  the  judgment  below,  as  tending  in  that  direction, 
is  that  of  Luckinaraiii  Tagori^  reported  by  Sir  F. 
MacnagJiien,  "  Cons  on  Ilindu  Law,"  p.  168  ;  but  it  is 
iacontestable  that  in  that  case  the  disposition  depended 
wholly  on  the  testamentary  power.  The  authority  to 
adopt  was  only  subsidiary  to  the  disposition  of  tht;  pro- 
perty. The  Will  of  Lucldnarain  Tagori  is  set  forth  in 
full  in  Xo.  5,  p.  9,  of  the  Appendix  to  Sir  F.  Mac- 
nnghtoi's  work.  It  is  termed  a  Will ;  it  appoints 
an  Executor ;  it  disposes  of  the  whole  estate  ;  gives 
various  legacies;  gives  the  residue  to  the  child  of 
which  his  youngest  wife  was  pregnant,  whether  a  son 
or  a  daughter,  in  which  latter  case  it  would  obviously 
break  the  legal  order  of  succession ;  and  directs  that 
at  that  child's  death  the  adoption  of  a  son  shall  take 
place.  We  have  already  siid  that  we  express  no 
opinion  as  to  the  power  of  Gour  Kishore  to  have 
made  the  disposition  now  insisted  on  by  the  Appellant 
by  devise  of  his  estates,  but  we  find  no  such  devise  in 
the  instrument  which  he  has  executed. 

An  additional  diflSculty  in  holding  the  estate  of  the 
widow  of  BhoW'inee  Kishore  to  be  d  nested  may,  per- 
haps, be  found  in  the  doctrine  of  Hindoo  law,  that  the 
husband  and  wife  are  one,  and  that  as  long  as  the 
wife  survives,  one-half  of  the  husband  survives ;  but 
it  is  not  necessary  to  press  this  objection. 
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TTpou  the  whole,  we    must  humbly  report   to    Her        ^^65- 
Majesty  our  opinion  ou  the  original   appeal    that    the     Mussumat 
Plaintiff's  suit  ought  to   be  dismissed  ;  but,  inasmuch       moy™ 
as  the  main  expense  of  it  has  been  occasioned  by    the        Debia 
Appellant  setting  up  a  state  of  facts  which  has  turned        Eam 
out  to  be  untrue,  and  disputing   the  facts   alleged  by      acharj 
the    Respondents,    which   have   been   established,  we  Chowdhry. 
think  that  no  costs  should  be  awarded  to  either   party 
of  the    suit    or  of   the   original    appeal.     The   cross- 
appeal  is  wholly  groundless,  and  we  must  advise  that 
it  be  dismissed  with  costs. 

The  sevaral  Orders  and  decrees  complained  of,  so 
far  as  they  are  inconsistent  with  the  above  recom- 
mendations, must  be  reversed. 


MUTUSAWMY  JaGAVERA  YeTTAPA  )  4  77      1 

Naiker     -  -  -j  ^-^J^P^^l^^nt, 

AND 

Vencataswara  Yettia         -       ,  -         -   Respondent.^ 
On  appeal  from  the  High  Court  at  Madras. 

J.  HIS   was    a   pitition  for  leave  to   appeal  from  a    27th Nov., 
decree  of  the  High   Court   at  Madras,  dated  the  3rd      J^^ 

Special      ^ 
*  Present:    Members  of  tlie  Judicial  Committee,— The  Eight   leave  to  ap- 
Hon.  Lord  Kingsdown,  the  Eight  Hon.  the  Lord  Justice  Knight  Jotwihstend-* 
Bruce,  the  Eight  Hon.  the  Lord  Justice   Turner,  the  Eight  Hon.   ing  tkat  no 
Sir   James  William   Colvile,   and  the  Eight  Hon.   Sir  Edward  J^fbeej''^ 
Vaughan  Williams.  made  for  such 

Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel.  l^^^^,  \°  ^^^ 

Court  below : 
ui)on  the  alle- 
gation, that  though  the  amount  decreed  was  much  under  the  appealable 
value,  the  original  demand  being  necessarily  limited  by  the  jurisdiction 
of  the  Court  in  which  the  suit  was  originally  instituted,  yet  the  subject 
matter  at  issue  exceed  in  value  the  appealable  amount. 
VOL.  X.  N  1 
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1865.        qI  January^     1865,    which  affirmed   a   decree    of  the 
MuTtJsAwixY  Civil  Court  of  Tinnevelly  of  the  Slstof   March,  1864, 
Yettapa     awarding  to  the  Phiintiff    (the    Eespondent),  as  the 
Naiker      illegitimate  son   of  the  Appellant's   eldest  brother,  a 
Vencatas-    former  Zemindar  of    Yettiapooram,  an  annual  main- 
tenance of  Rs.   2,500  from  the  villages  forming  the 
private  property   of  the   present    Zemindar'^s  family. 
The  Defendant  (the  present   Appellant)  disputed  the 
Plaintiff's  claim,  alleging  that  he  was  not  the  illegiti- 
mate son  of  the  late   Zemindar,   that  his  mother  was 
a    dancing    woman    (wearing    Botter    on    her    neck) 
attached  to  a  Pagoda  at  Kalugumalia,   situate  within 
the    Zemindar y ;    this    Botter    being    different    from 
Tally  (nuptial  mark),  worn  by  married  women  among 
Hindoos,   and  he  insisted   that   she  was  a  Dasee,   or 
woman  of  caste,  cohabiting  with  several  men. 

It  appeared  that  the  suit  was  originally  instituted 
by  the  Eespondent  in  the  Court  of  the  Principal 
Siidder  Araeen  of  Tinnevelly,  praying  that  a  decree 
might  be  passed,  awarding  to  him  and  his  heirs,  on 
account  of  their  maintenance,  Rs  8,400  per  annum, 
to  be  paid  from  the  income  of  the  Zemindary.  That 
Court,  on  the  llth  of  Isovemher,  1863,  dismissed  the 
suit  with  costs,  whereupon  the  Respondent  appealed 
to  the  Civil  Court  of  Tinnevelly,  which  reversed  that 
decision  and  decreed  to  the  Respondent  an  annual 
sum  of  Rs.  2,500  for  maintenance,  being  the  largest 
sum  that  Court  had  jurisdiction  to  award,  which 
decree  was  affirmed  on  appeal  by  the  High  Court  at 
Madras.  The  present  Petitioner,  the  Zemindar  of 
Yettiapooram,  applied  to  that  Court  for  a  review  of 
the  decree  of  the  3rd  of  January,  1865,  which  appli- 
cation was  rejected  with  costs. 

No  application  was  made  by  the  Petitioner  to  the 
High  Court  for  leave  to  appeal   to   Her  Majesty  in 
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Council,  inasmuch  as  he  was  advised  that,  the  judg-        i^^^- 
ment  being  only  for  Rs.  2,500  (though  the  real  value  Mutusawmy 
of  the  annuity  was  much  beyond  that  sum,  and  ex-     yettapa 
ceeded  Es.  10,000,  the  appealable  value),  applications     Naiker 
for  leave  to  appeal  had,  under  similar  circumstances,    Vencatas- 
been  refused  both  by  the  Sudder  and  High  Court,  on 
the  ground  that  those   Courts   were  bound  by  the 
actual   amount    of   the    judgment.      The    Petitioner, 
therefore,    now    applied    direct    to    Her   Majesty   in 
Council  for  special  leave   to  appeal,   stating  various 
points  of  law  involved  in  the  suit,  which  afitected  the 
caste,  ov  status,   of  the  parties  ;  he,  moreover,  urged 
that  the  suit  having  been  originally  brought  in  the 
Court  of  the  Sudder  Ameen,   which  Court  was  pro- 
hibited from  entertaining  any  suit  where  the  sum  at 
issue  exceeded  Es.    2,500,    he  was   precluded   from 
availing  himself  of  important  evidence  in  that  Court, 
or  bringing  the  same  before  the  High  Court,   and 
submitting  to  that  Court  many  questions  of  fact  and 
law  affecting  both  the  status  and  claim  of  the  Plain- 
tiff, and  from  bringing  the  same  ultimately  on  appeal 
before  Her  Majesty  in  Council ;  and  he  insisted,  that 
it  was  worthy  of  the  gravest  consideration,  whether  a 
Plaintiff  by  instituting  a  suit  in  an  inferior  Court  for 
a  sum  below  the  appealable  value,  Es.  10,000,  to  Her 
Majesty  in  Council,  when  the  amount  at  issue  was 
really  of  much  greater  value,  as  in  this  case,  should 
by   such   means   be    enabled   to    exclude   an   appeal 
against  a  judgment  of  the  High  Court,   if  the  case 
should  be  carried  there. 

The    Attorney- General   (Sir    R.   Palmer^  Q.C.), 
with   whom    was   Mr.    W.    W.    Mackson,    for 
>'      the  Petitioner  : 

This  is  a  very  important  application.     The  circum- 
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1^65.       stances    disclosed    in    the    petition     sho^v    abundant 
MuTrsAWMY  grounds  for  the  allowance  of  the  indulgeuce  we  ask 
Yettapa^    for.     The  question  at  issue  involves  important  points 
Naiker      of  law,  afltectiug  not  only  the  interests  of  the  parties 
Yencatas-    claiming  and  disputing  the  right  to  the  annuity  sued 
for,  but  questions  of  caste  and  status  of  the  utmost 
importance  in   India.     In  the  case  of  Rogers  v.  7i?''i;- 
jendro  Dutt  («),   though   the  amount  was  under  the 
appealable  value,    this   Court  gave   special   leave  to 
appeal  on  the  ground  that  an  important  point  of  law 
was  involved.     It  did  not  there  appear  that  any  appli- 
cation for  leave  to  appeal  had  been  made  to  th^  Court 
below,  the  Supreme  Court  at  Calcutta.     In  the  cases  of 
3Iaharajah  Sutteeschunder   Hoy   v.    Ganeschtmder  (^), 
Gooroopersad     Khoond     v.    Juggiitckundcr     (e),     the 
principles  upon    which   the   Courts  in   India  are   to 
estimate  the  appealable  value  prescribed  by  the  Order 
in  Council  of  the  10th  of  April,  1838,  were  distinctly 
stated  by  this  Court ;  in  both  these  cases  it  was  held 
that  where  interest  was  by  the  decree  to  be  added  to 
the  principal  sum  decreed,   and  the  aggregate  amount 
exceeded  Es.  10,000,   the  case  was  within  the  appeal- 
able value,  and  leave  to  appeal  to  Her  Majesty  in 
Council   was  given.     But  that  course  could   not   be 
followed  in  this  case,  because  there  was  nothing  to 
add  to  the  decree  which  would  raise  it  to  the  appeal- 
able value.     In  the  case  of  Sree  Muttij  Ranee    Sur- 
nomojjee    v.    Maharajah    Sutteeschunder    Rotj    (d),    an 
estate,   the  subject  of  the  suit,   was  charged  with  a 
fixed  annual   quit-rent  of  Es.   64,   with  the  Sudder 
Court  decreed  with  a  declaration  of  the  right  of  the 
Plaintiff  to  an  enhanced  rent  of  Es.  822.   V6sk.      It 
was  held  by  the  Court  that  the  value  of  the  subject- 
ed) 8  Moore's  Ind.  App.  Cases,  103.  (b)  lb.  164. 
{c)  8  Moore's  Ind.  App.  Cases,  166.                   {d)  11.  165. 
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matter  in  suit,  in  the  circumstances,  ought  to  be  esti-  ^^^5- 
mated  as  amounting  to  Rs.  10,000 ;  and  upon  special  Mutusawmy 
petition  leave  was  given  to  appeal.  That  is  exactly  ykttata 
onr  case.  The  annuity  charged  by  the  decree  of  the  Naiker 
High  Court  upon  our  Zemmdary^  though  of  the  V'ej^catas- 
annual  value  onl}^  of  Rs.  2,500,  is,  in  the  aggregate, 
of  far  greater  value  than  Rs.  10,000,  the  appealable 
value  under  the  Order  in  Council.  There  is  another 
consideration  which  ought,  wc  apprehend,  to  entitle 
us  to  the  indulgence  asked  for.  The  suit  Avas  origin- 
ally instituted  in  the  Court  of  the  Siidder  A  mecn  ; 
the  jurisdiction  of  that  Court  is  limited  by  Mad. 
Reg.  III.  of  1833,  sec.  4,  to  suits  under  Rs.  2,500. 
The  appeal  from  that  Court,  is  to  the  Siidder,  now 
the  High  Court,  but  the  sura  chtimed  and  decreed 
being  under  the  appeahible  value  from  that  Court,  no 
appeal  can  be  granted  by  the  High  Court  to  Her 
Majesty  in  Council,  and  thus,  though  the  aggregate 
amount  at  issue  is  far  above  the  appealable  value,  the 
suit  being  really  of  the  value  of  an  annuity  of 
Rs.  2,500,  yet  by  suing  but  for  one  year's  annuity, 
and  in  a  Court  not  having  jurisdiction  above  the  sum 
of  Rs.  2,500,  the  Defendant  in  the  Court  below  is 
ultimately  precluded  from  bringing  an  appeal  to  Her 
Majesty  in  Council,  though  the  decision  against  him 
involves  not  only  an  amount  exceeding  in  value  the 
requisite  sum,  but  concludes  questions  of  title  and 
law  which  cannot  be  satisfactorily  raised  before  the 
inferior  Court  or  brought  before  the  High  Court. 

Sir  Huffh  Cairns,  Q.  C,  and  Mr.  C.  P.  Phillips, 
opposed  the  application. 

There  are  no  grounds  for  this  application.      The 
question  before  the  Courts  below  was  one  of  fact  and 
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isr>5.        not  of  law  ;  aud  the  only  question  that  can  be  brought 

MtnusAVMY  here,  if  this  appeal   is  allowed,  is  a  question  of  fact 

Yettap!\^     upon  the  evidence.     The  facts  lie  in  a  very  narrow 

taking  them  even  from  the  statement  for 


Naikkk 

V. 

Vescatas- 

WAEA  YETTIA 


compass, 

the  petition.     The  Eespondent,  the  Defendant  in  the 
original    suit,   is  the  Zemindar  of   Yettkqjooram,   in- 
heriting immediately  from  his  brother  Vencataswara, 
the  last  Zemindar.     In   1854  the  Petitioner's  mother 
brought  a  suit  in  the  Court  of  the  S udder  Ameen  of 
Tinnevelhj  against    the    Eospondents,    on    behalf    of 
her  son,  to  recover  possession  of  a  viHage,  part  of  the 
Zemindar ij.,  which  she  claimed  as  a  gift  from  Kiimura^ 
a  previous  Zemindar.     This  gift  was,  however,  declared 
Toid  for  want  of  registration,  aud  her  claim  was  de- 
feated.    In  September,   18G3,  the  Petitioner  brought 
the  present  suit  against  the  Respondent  for  an  allow- 
ance of  Ks.    8,400    for    maintenance.     The    defence 
pleaded  was  that  already  stated,  and  the  only  issue 
raised  was  as  to  the  status  of  the  Petitioner's  mother 
and  his  paternity.     i!^o    other    issue    was    stated  or 
applied  for,  and  upon  that  issue  the  suit  was  dismissed. 
On  the  appeal  to  the    Sudder    Court  the  Petitioner 
raised  no  objection  to  the  issues,  but  adduced  further 
evidence  of  his  claim,  and  no  fresh  point  was  raised 
or  insisted  on,  as  was  open  to  him  before  that  Court. 
The  High  Court,  when  the  appeal  came  before  them, 
proceeded  on  the  same  grounds.     There  is,  therefore, 
no  pretence  for  saying  that  there  are  important  ques- 
tions of  law  which  could  not  be  raised  in  the  Courts 
below,   and  can  be   detennined  here.     If  there  had 
been  any  decision  by  the  Court  of  the  Sudder  Ameen 
contrary  to  law  or  usage,  it  might,  and,  for  aught  we 
know,  was  brought  before  the  High  Court,  under  the 
prorisions  of  the  Code  of  1859,  art.  viii.  ch.  x.  sec. 
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372-5.     Then,  with  regard  to  the  sum  at  issue  not        ^^^^• 

being  of  sufficient  value  to  allow  of  an  application  to  Mutusawmy 
the  High  Court  for  leave  to  appeal,  if  the  Petitioner     Tkxtapa 
is   ria'ht   in  his  calculation,  it  was  much  above    Es.      ^"-^^ker 

10,000,  and  at  least  the  fact    of  such  value  ought  to  Vencatas- 

1  1  1  IIP  1         -n-      1  ^  1  WARA   YeTTIA. 

have  been  brought  before  the  High  Court,  and  an 
application  made  to  that  Court  for  leave  to  appeal, 
the  omission  to  make  which,  under  the  circumstances, 
is  fatal  to  this'application.  The"  observations  regarding 
the  institution  of  the  suit  in  the  Court  of  the  Siiddcr 
Ameen  cannot  prevail  to  the  prejudice  of  the 
Eespondent.  The  Court  of  the  Sudder  Amcen  was 
the  proper  and  only  Court  in  which  the  claim  could 
be  made  in  the  first  instance,  and  it  is  no  ground  for 
applying  for  liberty  to  appeal  here  that  that  Court, 
which  is  .limited  by  law  to  claims  of  a  certain  amount, 
took  cognizance,  as  it  was  bound  to  do,  of  this  claim, 
and  rejected  it. 

The  Eight  Hon.  Lord  Chelmsford  : 

Their  Lordships  have  had  considerable  difficulty 
in  coming  to  a  conclusion  in  this  case.  They  consider, 
under  the  peculiar  circumstances,  that  leave  to  appeal 
ought  to  be  given.  They  have  no  doubt  that  sub- 
stantial questions  of  law  are  involved  in  the  case,  and 
therefore,  upon  that  ground,  if  there  were  no  other, 
their  Lordships  might  be  disposed  to  come  immediately 
to  a  conclusion  in  favour  of  the  application  now  made 
to  them.  But  the  great  difficulty  of  the  case  arises 
from  the  rule  with  regard  to  the  necessity  of  applying 
to  the  High  Court  in  India  before  coming  here  for 
leave  to  appeal.  Some  years  ago  various  peititions 
came  before  their  Lordships  asking  for  leave  to  appeal 
where  that  preliminary  form  of  applying  to  the  Court 
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1865.        below  had    not  been   pursued,  upon  the  ground  that 

MuTcsAw.MY  the    Siiddcr    Court    had    expressed    an    opinion  with 

Yy-TTAv^    regard  to    the  mode  of  estimating  tlie  value  of  the 

Naiker      subject  of  dispute,  confining  the  parties  to  the  actual 

Vencatas-    sum  claimed,  and  intimating  that  they  would  certainly 

adhere  to  such  estimate  ;   applications  were,  therefore, 

made  direct  to  Her  Majesty  in  Council,  the  Petitioners 

alleging  that  they  were  precluded  from  applying  to 

the  Court  below,  because   in  such  circumstances   that 

Court   would  certainly    consider    the  subject-matter 

under  the  appealable  value  of  Rs.  10,000. 

In  the  case  of  Maharajah  Sutlccschunder  Boy  v. 
Guneschuiider,  that  was  cited  from  8  Moore's  Ind. 
App.  Cases,  164,  which  was  a  judgment  given  by 
Lord  Justice  Turner,  upon  several  applications  similar 
to  that  now  before  us,  their  Lordships  gave  leave  to 
appeal,  but  they  stated  that  it  must  be  understood  in 
vsimilar  circumstances  that  application  ought  always 
to  be  made  to  the  Court  below,  and  that  that  Court 
was  bound  to  give  leave  to  appeal  in  cases  in  which 
the  specified  amount  of  Rs.  10,000  could  be  reached, 
though  only  as  it  there  appeared  by  the  addition  of 
interest  subsequent  to  the  decree  ;  and  it  was  essential 
that  such,  an  application  should  be  m:ide  to  the  Court 
below  before  coming  here.  Sitice  those  decisions,  and 
very  recently,  an  application  was  made  to  this  Court 
for  leave  to  appeal,  where  there  had  been  no  previous 
application  to  the  S udder  Court  below,  and  their 
Lordships  expressed  very  strongly  their  determination 
to  adhere  to  the  rule  so  laid  down  by  them,  and  not 
to  grant  leave  to  appeal  in  future,  unless  there  had 
been  such  previous  application  made  to  the  Court 
in  India,  and  they  refused  that  application.  That 
decision    Avould    of   course     be   binding   upon   their 
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Lordships  now,  and  would  comjDel  them  to  say'^jwi  the        ^^'^^• 
present  application  that,  as  there  had   been  no  appli-  Mdtusawmy 
cation  for  leave  to  appeal  to  the  High  Court,  therefore     yettapa 
the  Petitioner's  application  to  this  Court  ought  not  to     Naiker 
be  entertained,  and  no  leave    given    to    appeal.      But    Vencatas- 

.,  ,.  .  ^  •  i.1     •  WARA    YETTIA. 

there  are  very  peculiar  circumstances  m  this  case. 
The  suit  was  instituted  in  the  S udder  Ameen'^s  Court, 
which  has  no  jurisdiction  in  any  demand  above  Rs. 
2,500.  Supposing  that,  upon  the  face  of  the  plaint, 
it  appeared  the  demand  was  really  beyond  the  value 
of  Es.  2,500,  it  was  competent  to  the  Defendant  to 
have  pleaded  to  the  jurisdiction  of  the  Court  ;  but  no 
such  course  was  taken,  and  a  decision  having  been 
given,  and  an  appeal  made  to  the  High  Court,  both 
parties  proceed  on  the  footing  and  upon  the  admission 
that  the  sum  in  dispute  is  under  Rs.  10,000,  the 
appealable  amount  to  Her  Majesty  in  Council. 

Supposing,  therefore,  that  an  application  had  been 
made  to  the  High  Court  for  leave  to  appeal,  it  would 
not  have  been  competent  to  the  parties,  in  this  state 
of  circumstances,  to  turn  round  and  say  that  the 
value  was  above  Rs.  10,000  ;  and  if  not  so,  the  High 
Court  would  have  had  no  power  to  give  leave  to 
appeal. 

Therefore,  under  these  very  peculiar  circumstances, 
which  distinguish  this  case  from  those  which  have 
been  previously  determined,  their  Lordships  grant 
leave  to  appeal  here,  reserving  of  course  to  the 
Respondent  liberty  to  apply  upon  the  subject  of 
costs,  in  case  the  appeal  should  not  be  prosecuted. 
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*  Present  :  j\remljer.s  of  the  Judicial  Committee, — The  Eight 
Hon.  Lord  Chelmsford,  the  Eight  Hon.  the  Lord  Justice  Knight 
Bruce,  the  Eight  Hon.  the  Lord  Justice  Tui-ner,  the  Right  Hois. 
Sir  James  William  Colvile^  and  the  Eight  Hon.  Sir  Edward 
Yaughan  Williams. 

Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel. 


On  appeal  f ram  llie  IlUjh  Court  of  Bengal. 

X  niS  was  an  application  to  stay  proceedings  in  a 
snit  instituted  in  the  Zillah  Court  of  Midnapore^  in 
to  stay'^pro-^  which  au  appeal  had  been  interposed  from  an  inter- 
ceediDgs  in     locutor}^  Older,   to  the  Judder  Court  (afterwards  the 

a  cause  m  *^  ^ 

which  an  ap- 
peal from  au 
Order  in  the 
nature  of  an 
interlocutory 
Order  is  pend- 
ing before  Her 
Majesty  in 
Council,  ought 
satisfactorily 
to  show  that 

a  serious  injury  will  be  the  result  to  the  party  applj'ing,  unless  the 
delay  asked  for  be  granted,  and  that  the  party  applying  has  como 
promptly  to  make  the  application. 

"Where,  therefore,  an  Appellant  from  an  Order  of  the  High  Court  of 
Judicatm-e  which  remitted  a  cause,  appealed  to  that  Court  from  the 
ZiUalt  Court,  back  for  the  trial  of  issues  framed  in  acGordauce  with  the 
provisions  of  Act  Xo.  8,  of  1859,  s.  139,  having  failed  in  obtaining  an 
Order  from  the  High  Court  to  stay  proceedings  in  the  Zillah  Court, 
pending  the  appeal,  but  not  having  appealed  from  that  decision  ;  pre- 
sented a  petition  to  Her  Majesty  in  Comicil  praving  that  all  proceed- 
ings in  the  remanded  suit  might  be  stayed  till  the  pending  appeal  had 
been  heard;  the  Judicial  Committee,  without  determining  the  question 
oi  their  right  to  interfere  in  stub  circiimstances,  held  that  the  Peti- 
tioner had  not  shown  any  such  injury,  or  u.sed  such  expedition  as 
entitled  him  to  ask  iov  a  stity  of  pro'ccoi'linfrs. 

^('ce/-e,' whether,  v>-herean'Order  has  been  made  by  the  Superior  Court 
below  refusing  to  stay  proceedings,  and  such  Order  is  not  specially- 
appealed  from,  the  Judicial  Committee  have  any  authoritv  to  interfere,, 
though  an  appeal  is  pending  before  them  from  a  previous  Order  of  the- 
Superior  Court  made  in  the  same  .suit,  remitting  the  cause  back  to  the 
jaferior  Court  bofoie  which  it  is  pending. 
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nigh  Court  of  Judicature)  at  Fort   V/iliiam,   Bcnrjal^        i«'j5. 
and  by  that   Court,  after  a  hearing  and  rehearing,       Nawab 
remanded  back  to  the  Zillah  for  trial  on  the  merits.       NuzurAlly 

The  circumstances  as  they  were  stated  in  the  petition       Kuan 
of  the  Appellant,   were  these  :    Oq  the  30th  of  Mcuj^       Rajah 
1860,  a  plaint  was  tiled  in  the  Civil  Court  of  Zillah,      ^^l^:;^ 
Midnapore,  by  the  Eespondent  against  the  Appellant      Kuax. 
and    others    to   recover  possession    as    mortgagor   of 
certain    Pcrgunnahs,    therein  specified,    charging   the 
Appellant  and  other  Defendants  with  fraud  and  collu- 
sion in  obtaining  possession  of  the  Pcrijumiahs,  and 
for   the   sum    of    lis.   2,27,000,    the   alleged   mesne 
profits. 

The  Defendants  put  in  answers  to  the  plaint,  and 
on  the  lOtli  of  November,  1800,  the  cause  came  before 
the  Zilktli  Judge,  who  framed  issues  of  law  and  fact 
in  pursuance  of  the  provisions  of  s,  13D,  Act  Xo.  8, 
of  1859.  On  the  l9th  of  Novemher,  1860,  the  first 
hearing  of  the  suit  took  place  before  the  same  Judge, 
who  gave  judgment  on  the  issues  directed,  in  favour 
of  the  Appellants,  and  dismissed  the  plaint. 

The  Respondent  appealed  from  this  judgment  to 
the  Sadder  Court  at  Calcutta,  and  on  the  1st  of  June, 
1863,  the  High  Court,  having  been  substituted  for  the 
Sadder  Court,  reversed  the  judgment  of  the  Zillak 
Court  at  Midnaporc  and  remanded  the  suit  back  to 
that  Court  for  trial  upon  the  merits. 

The  Appellant  applied  for  and  obtained  a  re- 
hearing by  the  High  Courts,  which,  on  the  12th  of 
January^  186 i,  affirmed  its  previous  judgment  and 
decree  :  whereupon  the  Appelhiut  petitioned  for  and 
obtained  leave  to  appeal  to  llcr  Majesty  in  Council 
from  such  decree  and  judgment.  The  Appellant,  in 
his  petition  to  the  High  Court  for  leave  to  appeal 
asjainst  the  bofore-montionod  decree  and  judgment, 
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1865.  praj^ed  that  until  his  appeal  (for  leave  to  present 
Nawab  which  he  was  then  petitioning)  should  be  heard,  or 
Nuzurally  decided,  or  until  the  further  order  of  the  High  Court, 
Khan  rjll  further  proceedings  in  the  High  Court  and  in  the 
Eajah  Zillah  Court  of  Midnapore  should  be  stayed  ;  and  on 
HYAEAM  the  16th  of  June  obtained  an  order  nisi  calling  on 
the  Respondent  to  show  cause  why  the  hearing  of  the 
suit  under  the  aforesaid  order  of  remand  should  not 
be  postponed,  pending  the  result  of  the  appeal  to  Her 
Majesty  in  Council,  which  ^rder,  on  cause  being 
shown,  was  discharged  on  the  25th  of  August,  186-5. 
No  appeal  was  asked  for  or  interposed  from  this 
Order  of  dismissal,  but  the  Appellant,  believing,  as 
he  stated  in  his  petition,  that  he  would  be  put  to 
great  trouble  and  inconvenience,  and  would  be  forced 
to  incur  great  expense  in  and  about  obtaining  the 
evidence,  which  he  had  been  advised  and  believed, 
would  be  necessary  to  give  on  his  behalf  at  the  trial, 
and  being  advised  and  believing  that  the  determina- 
tion by  the  trial  of  the  issues  in  fact  raised  in  the  suit 
would  be  wholly  immaterial  as  regarded  the  result  of 
the  suit,  if  he  succeeded  in  his  appeal  to  Her  Majesty 
in  Council,  which  he  had  been  advised  and  believed 
he  should  do,  and  believed  that  the  trial  of  the  re- 
manded suit  would  be  proceeded  within  the  Zilhh 
Cour*,  pending  the  hearing  of  his  appeal,  presented 
a  petition  to  Her  Majesty  in  Council,  praying  that  an 
early  day  might  be  appointed  for  the  hearing  of  the 
appeal,  and  that  all  proceedings  in  the  remanded  suit 
might  be  stayed  until  the  pending  appeal  should  have 
been  heard  and  decided. 

The    Attorney- General  (Sir     R.     Falmer)    with 
whom  was  Mr.   A.   Stevenson,   now  moved  to 
stay  proceedings. 
It  is  necessary  to  state  shortly  the  facts  of  this  case. 
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The  suit  is  one  for  possession  by  redemption  of  cer- 
tain mortgaged  Fergunnahs  which  have  been  sold  at 
a  sale  purporting  to  have  been  a  revenue  sale,  whichj  nuzurAlly 
as  we  say,  by  reason  of  collusion  and  fraud,  was  a  Khan 
fictitious  sale.  We  claim  to  redeem  these  Pergun- 
7m ks,  and  for  an  account  of  mesne  profits.  The  sale 
is  alleged  to  have  been  for  Government  arrears  of 
revenue,  which  we  say  were  purposely  allowed  to  fall 
in  arrear,  and  the  sale,  instead  of  being  a  public,  was, 
by  the  fraud  and  collusion  of  the  parties,  really  a 
private  one.  It  was  urged  against  us  that  we  were 
barred  by  the  Ben.  Regulation  of  Limitations,  III. 
of  1793,  sec.  14  ;  but  as  we  allege  fraud  and  collu- 
sion, we  claim  exemption  from  that  Regulation,  and 
insist  on  our  right  to  come  in  under  els.  1,  3,  sec.  3, 
Reg.  II  of  1S05,  which  allows  sixty  years  to  bring 
an  action.  The  issues  directed  by  the  Zillah  Judge 
go  directly  to  these  points,  and  if  determined  on  the 
appeal  in  our  favour,  will  dispose  of  the  case ;  that, 
therefore,  is  a  reason  sufficient  to  induce  this  Court 
to  stay  the  proceedings  below.  The  issues  of  fact, 
moreover,  if  found  against  us  at  the  trial,  would,  on 
the  points  there  stated,  exclude  us  from  any  benefit 
we  may  derive  from  a  decision  in  our  favour  on  the 
appeal.  We  only  ask  that  the  trial,  may  be  post- 
poned till  the  appeal  has  been  heard ;  we  are  ready 
to  proceed  with  the  appeal  immediately. 

Mr.  Rolt,  Q.O.,  and  Mr.  Zeith,  opposed. 
This  is  an  unprecedented  application.  It  is  quite 
irregular  for  the  other  side  to  go  into  the  facts  or 
merits  of  the  case.  Neither  is  this  Court,  nor  are  we 
ourselves,  sufficiently  informed  of  the  facts  to  come 
to  any  conclusion.  We  know  nothing  of  the  merits, 
and  this   Court  has  no  materials  before   it  to   enable 
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^^^^  your  Lordships  to  say  ou  what  grounds  you  couhl 
Nawab  order  a  stay  of  the  proceedings.  What  claim  has  tlie 
NuzuRALLY  ^PP^Hent  to  such  an  indulgence?  Tha  decree  of 
Khan  foreclosure  which  is  now  sought  indirectly  to  impeach 
Rajah  was  pronoimccd  so  long  ago  as  ou  the  iGth  of  Ko- 
HYAEAU  vouber,  1852,  there  was  no  appeal  from  that  judg- 
Khax.  nieut,  and  the  present  proceedings  are  long  subse- 
quent. Even  admitting  the  dates  as  stated  by  the 
Appellant  in  his  petition,  the  final  judgment  on  the 
rehearing  was  pronounced  on  the  l2th  of  Januar/j, 
1SC4,  and  though  appealed,  the  appeal  was  not  prose- 
cuted ;  nor  was  the  Order  nisi  which  is  now  sought 
to  be  incorporated  as  part  of  the  proceedings  applied 
for,  or  obtained  before  June  in  the  same  year ;  there 
has  been  no  diligeuce,  therefore,  if  that  could  be 
urged  as  a  ground  for  granting  this  application.  But 
the  consequences  to  the  Respondent,  if  the  proceed- 
ings are  stayed,  may  be  more  unjust  and  injurious. 
Evidence  both  oral  and  documentry  may  bo  lost, 
witnesses  may  die,  and  ail  the  other  casualties  that 
impede  a  cause  may  intervene.  There  is,  moreover, 
a  fatal  objection,  as  we  apprehend,  to  the  application. 
It  is  an  appeal  against  an  Order  of  the  High  Court 
which  disciiarired  the  Order  7iisi  of  the  IGth  of  June, 
1864,  from  which  no  appeal  was  either  asked  for  or 
asserted.  The  only  appeal  pending  in  this  Court  is 
from  the  decree  of  the  1st  of  June,  1803,  confirmed 
by  the  judgment  of  the  12th  of  January/,  18G4,  and 
we  submit  that  independent  of  the  want  of  merits, 
this  Court  has  no  jurisdiction  to  review  an  order  not 
appealed  from. 

The  Right  Hon,  Lord  CiiELMsroED  : 

Their   Lordships    have  not   entered   into   the   con- 
sideration of   the  merits  of   this   case,    nor  will    they 
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decide    any    question    with    regard  to   tlio    right    or        ^^*''5- 
authority  whieh  they  may  have  to  interfere  by  order-        Nawab 
ing    a   stay   of  proceedings  in   the  circumstances   of   nuzcrAlly 
these    cases ;    but    they    decide    upon    this    petition        Khan 
entirely  upon  these  grounds  :  that  any  application  f o  r       Rajah 
a  stay  of  proceedings    must  be    founded    upon    two      hya'ram 
points,  which  are  essential  to  sustain  the  application :        Khax. 
first,  that  a  serious  injury  will  be  the  result  to  the 
party   applying    unless  the    stay   of    proceedings    is 
granted,    and    secondly,     that  the    party  has    come 
l^jromptly  to  make  the  application  for  delay. 

Now,  with  regard  to  any  suggested  injury  which 
may  arise  to  the  Petitioner  in  case  the  delay  asked  for 
is  not  granted,  there  is  no  ground  whatever  for  sup- 
posing that  any  such  injury  will  be  sustained.  All 
that  he  can  allege  is,  that  he  may  be  put  to  costs 
upon  the  trial  of  these  issues  of  facts  remitted  to  the 
Zillah  Court,  supposing  ultimately  the  decision  of 
their  Lordships  on  the  appeal  now  pending  in  this 
Court  should  be  in  his  favour,  upon  the  questions  of 
law  which  it  is  said  are  raised  therein.  But  the 
answer  to  that  objection,  if  it  be  one,  is,  that  if  the 
Petitioner  is  put  to  costs  improperly,  those  costs  will 
ultimately  fall  on  the  Eespondent ;  while,  on  the  other 
hand,  the  situation  in  which  the  Respondent  would 
be  placed,  if  their  Lordships  were  to  grant  this  appli- 
cation, must  be  considered,  because  there  might  be 
very  great  danger  of  his  losing  evidence,  parol  and 
documentary,  if  the  delay  asked  for  were  granted. 
Therefore,  with  respect  to  any  supposed  injury  which 
would  arise  from  the  cause  being  allowed  to  take  its 
course,  and  the  issues  of  fact  allowed  to  be  tried 
in  due  from  in  the  Zillah  Court  of  Midiiapore^  there 
is  no  pretence  for  saying  that  any  such  injury  will 
arise. 


328 


CASES    I>'    THE    FRIY^'    COUNCIL 


Hajah 
OoJooD- 

HYARAil 

Khax. 


1865.  Then,  has  the  Petitioner  come  promptly  with  his 

application  ?   which  is   another   essential   requisite   of 
NuzurAlly  ^^  application  for  delay  or,  for  a  stay  of   proceedings 
KuAx        JQ  ^jjy  case. 

The  appeal  to  the  High  Court  of  Judicature  was 
decided  finally  on  the  12th  of  January^  1864;  and 
on  the  10th  of  February^  1864  there  was  a  petition 
for  leave  to  appeal,  and  no  application  to  stay  pro- 
ceedings made  till  the  month  of  June^  1865.  The 
delay  was  endeavoured  to  be  accounted  for  from  the 
Respondent  having  objected  to  the  leave  to  appeal, 
on  the  ground  that  the  six  months  ought  to  be  dated 
from  the  date  of  the  original  decree,  and  not  from  the 
order  on  review  ;  but  that  really  appears  to  their 
Lordships  to  be  no  explanation  at  all,  at  least  no 
satisfactory  explanation  of  the  delay  which  has  taken 
place,  of  sixteen  or  eighteen  months  before  this  appli- 
cation to  stay  proceedings  is  made. 

Under  these  circumstances,  there  being  no  proof  of 
any  serious  injury  which  would  be  sustained  by  the 
Petitioner,  by  their  Lordships,  supposing  they  have 
the  power  to  interfere,  not  interfering  to  stay  pro- 
ceedings, and  on  the  other  hand,  the  Pititioner  not 
having  come,  as  rightly  and  properly  he  ought  to 
have  done,  promptly  with  this  application  to  stay  the 
proceedings  below,  their  Lordships  think  this  petition 
ought  to  be  dismissed,  and  with  costs  {a). 

(a)  See  upon  tliis  point,  Eajah  Perladh.  Sein  v.  Baboo  Bhoodoo 
Singh,  10  Moore's  Ind.  App.  Cases,  78. 
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Mahar.yxek  Indpujeet  Ivooar  - 


AM) 


MUSSUMATH     IsMUBH  KoONWrR    AND 
SoONXKTT  KOONWUR 


x\ppelh(nt^ 


Respondents* 


On  appeal  from  the  Suddcr  Dewannn  Adawlut 
at  Calcutta. 

X  HE  facts  of  the  case  are  sufficiently   stated   in   the 
judgment. 

As  the  Respondents  did  not   appear,  the  appeal  was 
heard  ex.  parte ^  and  was  argued  by 


Mr.  Roll,  Q.  C;.,  and   Mr, 
Appellant. 


W.  II. 


3Iel('ill,  for 


the 


30th Nov.,  & 

1st  Dec. 

1865. 

By  a  Bazi- 
namah  exe- 
cuted in  the 
year  1824,  a 
compromise 
of  a  suit  was 
entered  into, 
whereby  the 
respective 
rights  of  A . 
&  B.  in  their 
father's(C.'s) 


"'  Present : — Members  of  the  Judicial  Cominittce — The  Right 
Hon.  Lord  Chelmsford,  tlie  Right  Hon.  the  Lord  Justice  Knight 
Bruce,  the  Right  Hon.  the  Lord  Justice  Turner,  the  Right  Hon. 
iSir   James    "William  Colvile,  and   the    Right  Hon.  Sir   Edward   real  and  per 

Vauglian  AViUiams.  sonal  estate 

°  .  were  declared. 

Assessors  : —  Tlie  Right  Hon.  Sir  Lawrence  Peel.      •  C. was  entitled 

to  a  tax  levied 
on  Pilgrims 
resorting  to  a  Temple  situate  or  his  estate.  This  tax  was  abolished  by 
Government  in  the  year  1840,  and  a  perpetual  annual  money  payment 
awarded  by  the  Government  to  C.  as  compensation.  On  the  death  of  C.  a 
jiartition  of  his  estate  was  made  between  ^4.&.6.,by  assigning  to  each 
certain  Melials  according  to  their  supposed  value,  in  respect  of  their  pro- 
portions of  the  shares  provided  bythe  Razinamah  of  1824.  This  partition 
did  not  include  the  compensation  for  the  pilgrim  tax.  Government  in 
dealing  with  the  anntial  compensation  money  deducted  the  amount  from 
tlxQjamma  paid  by  ^4 .  &  B.  for  the  Mehals,  which  led  to  disputes  as  to  the 
value  of  the  Mehals  so  taxed  and  apportioned  between  A.  &  B.  Held 
( 1 ),  that  the  annual  compensation-tax  Was  to  be  treated  as  part  of  the 
assets  of  (.'.,  and  to  be  received  by  A.  &,  B./m  the  proportions  agreed 
to  by  the  Baziaamah  ;  and  (2),  tliat  the  mode  of  remission  by  Govern- 
ment from  the  ./;6m»ia,  in  respect  of  the  Mehals,  by  the  appropriation  of 
the  compensation-money,  did  not  affect  the  rights  of  the  parties, 
VOL,  X,  P  1 
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1865.  Their  Lordships'  judgment  was  pronounced  by 

aiaharanee  The  Eight  Hon.  Lord  CHELiisFOED  : 

Inderjeet  .     . 

KooAR  This.  IS  an  appeal  from  four  decrees  of   the   Sudder 

Mtjssdmath  Court    of     Calcutta^  reversing    four    decrees    of  the 
issiuDH      Principal    Sudder  Aineen  of    Zillah    Behar   in    favour 

KOONAVUR.  p       Tr    7  •    7 

of  Maharajah  Hetnarain  Singh^  whose  widow  and 
heiress  is  the  Appellant.  The  Eespondents  are  the 
widows  and  heiresses  of  the  late  Modnaraln  Singh, 
who  was  the  brother  of  Hetnarain  Singh,  and  the 
Plaintiff  in  one  and  Defendant  in  three  of  the  suits 
in  which  the  decrees  now  under  appeal  were  made. 

The  four  suits  involved  the  same  question,  which  is 
shortly  and  accurately  stated  in  the  Appellant's  case 
a«  follows : — 

"Whether  Hetnarain  Singh  and  Modnarain 
Singh  were  entitled  to  the  annual  sum  of 
Es.  17,212  9a.  [6p.,  in  the  proportions  of  ^ths 
and  j^ths  respectively,  in  accordance  with  the  con- 
tention of  Hetnarain  Singh,  or  in  the  proportions 
of  the  amounts  of  Sudder  jiimma  payable  by  them 
respectively  on  account  of  the  nineteen  Mehals  in  the 
pleadings  mentioned  in  accordance  with  the  conten- 
tion of  Modnarain  Siaghy 

The  two  brothers  were  sons  of  the  Maharajah 
Mitterjeet  Singh,  who  died  on  the  3rd  of  Octoher, 
1840.  During  the  lifetime  of  the  Maharajah  an 
agreement  was  entered  into  for  a  division  of  the 
property  between  his  two  sons  after  his  death. 
The  particulars  of  this  agreement  are  stated  in  a 
former  suit  between  the  brothers,  which  was  brought 
by  appeal  before  their  Lordships  and  is  reported 
in  Moore's  Ind.  App.  Cases,  Vol.  7,  p.  312,  to  this 
effect : — "  Family  dissensions  having  arisen  during 
the  lifetime  of   Mitterjeet   Singh,  certain   proceedings 
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were  iustituted,   and  on  an  appeal  to  the  Sicdder  De-        1^65. 
tvanny  Adaivlut  in  a   suit  in  which  Mittcrjeet  Singh  Mahaeaxee 
and  the  Appellant  and    Eespondent  were    parties,   a     ^xcoab^^ 
compromise   was  entered  into  and  a   Razinamah   and  .,     *'• 

7-7  7         111  IP  MUSSUMATH 

Ikrarnamah,  dated  the  7th  or  February^  1824,  was  Ismudh 
filed  by  Mittcrjeet  Singh,  which  instrument  was  to  ooxwur. 
the  effect,  that  the  real  and  personal  estates  held  by 
him  after  his  death  were  to  be  divided  between  the 
Appellant  and  the  Eespondent.  The  former  was  to 
take  a  9  annas  share  and  the  latter  a  7  annas  share. 
Partition  deeds  of  the  same  tenor  were  also  filed,  and 
on  the  4th  of  March,  1824,  the  Sadder  Court  decreed 
that  the  parties  should  act  up  to  the  terms  entered 
into  by  them  in  the  above-mentioned  instruments." 

The  Maharajah  was  entitled  to  a  tax  levied  upon 
Pilgrims  resorting  to  the  Temple  at  Gga.  This  tax 
was  abolished  by  the  Government  in  the  month  of 
January,  1840,  and  a  compensation  was  awarded  to 
the  Maharajah  in  lieu  of  it  in  the  shape  of  a  perpetual 
annual  payment  of  Rs.  17,212.  9a.  5p.  The  grant 
of  this  compensation  was  the  subject  of  a  Government 
letter  of  the  l6th  January,  1840,  which,  unfortu- 
nately, is  not  printed  in  the  proceedings. 

On  the  death  of  the .  Maharajah,  his  property, 
whether  moveable  or  immoveable,  had  to  be  divided 
between  the  sons  according  to  the  proportions  of 
nine-sixteenths  and  seven-sixteenths,  settled  by  the 
agreement  and  decree  of  1824.  And  the  compensa- 
tion tax,  as  part  of  that  property,  was  divisible  in  these 
proportions.  His  immoveable  property,  which  was 
very  extensive,  consisted  partly  of  nineteen  Mehals 
which  were  held  by  him  in  severalty,  and  partly  of 
Mehals  which  he  held  conjointly  with  other  persons. 

Disputes    arose    between    his    sons    immediately 
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1865.        after  his  death.     The  Cammissioner    of  the  District 
Maharanee  intervened    and  induced    them  to  make  a  i  partition 
''^^KooIr^'^   of    the    immoveable    property.     Under    his    advice, 
'»■  and  with  his    approbation,    deeds  of    partition  were 

Is'kudh      executed    on    the    oOth    of    .December,      1840,      and 
Koo>wuR.    ^Yy^i  which    was    executed    by    Moihiarain    specifies 
the  different  viUages  which  fell  to  the    lot  of  Jlet- 
namin   and   Modnarain    respectively ;    and    also    the 
sums  which  each,    as  between  him   and   his  brother, 
was  bound  to  pay  in  respect  of   the  Siidder  jiimma,  or 
Government  revenue.     The  partition,    however,  jvas 
not  made  upon  the  principal  of  dividing  each   Mchal, 
Avith    the    burthen    of  the    public  revenue    assessed 
thereon,  in   the  proper  proportions,   but  of  assigning 
certain  villages  and  parcels  according  to  their  real  or 
supposed  value  to  each  share,  so  as  to  give   to  Hetna- 
rain    nine-sixteenths    in    value,    and    to    Modnarain 
seven-sixteenths  in  value  of  the  whole    immoveable 
property.     In  consequence  of  this   mode   of  division, 
in  six  out  of  the  nineteen  Mehals    which  had    been 
held    by    Mitterjeet    :<ingh  in    severalty,    Modnarain 
took  more    than  a    nine  annas   share   (his    share  in 
some  of  them  being    absolutely    much    larger    than 
that  of    his  brother),    with  the  liability  of    having 
to  pay  a  corresponding   share  of  the   public  revenue 
assessed  on  those    Mehals.     This  deed  of   partition, 
which  was  confined  to  immoveable    property,    made 
no   mention  of  the  compensation  for    the    Pilgrims' 
tax  '  and  the    jwnma,   or  revenue,  stated   therein  to 
be    charo-eable  on  the    different  3Iehals,    and  to    be 
apportioned  between    the  brothers  as  therein    men- 
tioned   was  the  full  amount  of  jumma  assessed  upon 
them  under    the  perpetual  Settlement.     It    follows, 
ihen.  that  as  far  as  this  partition  went,  the  compen- 
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sation  for  the  Pilgrims'  tax  was  not  included  therein,         is^^- 

and  presumably  continued  to  be  part  of  the  assets  of  ^[aharanee 

Mitterjeet  Singh    divisible   between  his  sons   in    the    ^^kooIr^^ 

proportion  of  nine  to  seven  annas.  ,,      ^• 

■f     r  ,      .  -  PI-     Mussi'MAia 

In  Mitterjeet  Singh'' s  lifetime  the  payment  or  this      Ismudh 

annuity    would    have    been    very    simple ;    he    had    ^^°*^^^^ 
annually  to  pay  a  very  large  sum  (upwards  of  three 
lacs  of  Rupees)  for  Government  revenue,  and  would 
naturally  have  retained   the  Es.    17,212  by  way  of 
deduction  or  set-off.     It  would  seem,  however,   that 
in  his  lifetime,   or  very  shortl}"  after  his  death,  the 
Eevenue  authorities  of   the  District  entertained  the 
notion  of  putting,  in  some  way  or  other,  this  payment 
against  the  Sudder  jumma,  in  respect  of  the  nineteen 
Mehals  held   by   him   in    severalty,    distributing   the 
whole  sum  of  Rs.  17,212  amongst  the  different  Mehals 
according  to  the  jamma  assessed  upon  them  respec- 
tively.    This  appears  from  the  letter  of  the  Accountant 
of  the  Revenue  department,   which  purports  to  be  in 
answer  to  a  letter  from   the  ■  Collector  of  the   22nd 
October,     1840,     which    is    not    in    evidence.     The 
Accountant's    letter    is    dated    the    26th    December, 
1840,  and  is  in  these  terms  :    "  I  have  the  honour  ta 
acknowledge  the  receipt  of  your  letter,   Xo.   344  of 
the    22nd    October    last,    and    with    reference    to    the 
seventh  paragraph  thereof,  I  beg  to  acquaint  you  that 
on  examining  the  items  rateably  distributed  by  you 
among  the  several  Mehals  in  your  statement,  trifling 
errors  have  been  discovered  to  exist  in  almost  every 
item.     I  accordingly  transmit  herewith  a  copy  of  your 
statement  with   an   additional    column   added   to    it, 
showing  the  calculations  made  in  this  office,  agreeably 
to  which  you  will  have  the  goodness  to  allow  the 
remissions  in  favour   of  the  several  Mehuls.     I  have 
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1S65.  used  tlie  term  remissions,  though,  as  far  as  the  course 
Maharanke  of  entry  is  concerned,  with  the  settlement  with  the 
KooAR  Ixcija/i  wili  reuder  necessary,  no  remissions  in  account 
will  appear ;  for  the  compensation  in  question  to  the 
Rajahs  heirs  j'ou  will  be  pleased  to  recollect  will 
have  to  be  charged  under  the  head  of  sayer  compen- 
sation, subordinate  to  pensions,  the  charge  being  bal- 
anced by  a  distinct  credit />er  contra  '  to  land  revenue' 
(the  estates  being  in  j'our  District  Toivjee).  This 
course  of  entry  you  will  observe  will  prevent  you  from 
exhibiting  the  transaction  in  account  asa'  remission.'  " 

By  a  proceeding,  dated  the  23rd  of  March^  1841, 
the  Collector  directed  that  effect  should  be  given 
to  the  letter  of  the  Accountant,  and  that  the 
Es.  17,212.  9a.  6p.,  should  be  credited  on  the  1st 
of  April  oi  the  current,  and  of  every  future  year,  to 
the  Mouzahs  of  each  lot,  as  was  specified  in  the  letter 
of  the  Accountant,  that  is,  on  the  list  of  Mehals 
annexed  to  it ;  but  it  appears  that  in  April,  1841, 
and  again  on  the  31st  of  March,  1842,  a  warrant 
was  written  for  the  whole  sum  of  Ks.  17,212.  9a.  5p., 
and  this  settlement  of  accounts  was,  therefore,  in  the 
nature  of  a  set-off  of  one  independent  demand  against 
another,  and  did  not  imply  the  permanent  remission 
or  deduction  of  part  of  the  jiunma  originally  assessed 
on  the  several  Mehals. 

On  the  Gth  of  June,  1842,  the  Secretary  of  the 
Government  wrote  to  the  Accountant  that  the  remis- 
sion of  the  Es.  17,212.  9a.  5p.  was  to  be  adjusted 
by  reduction  of  the  junwia.  The  letter  is  in  the  fol- 
lowing terms  : — "With  reference  to  the  communica- 
tion made  to  your  office  from  this  department  under 
date  the  l6th  of  Januarij,  1840,  I  am  directed  to 
inform  you  that  the  Honourable  the  Deputy-Governor 
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of  Bengal   has  this  day  been    pleased  to    deterinine         '^^^'''^■ 
that  the  remissioa.   granted  to  Rajah  Mitterjeet  Singh  Maharvneb 
shall  be  adjusted  by  a  reduction  of  the  Sadder  jummas 
of  the  estates,   recorded  in  his  name  on   the  Behar 
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Collector's  Towjee.''''  And  a  letter  to  this  enect,  of  the  Jsmltdh 
date  of  14th  of  June^  1842,  was  sent  to  the  Collector 
of  Behar.  "Whether  that  Court  was  right  in  this 
statement,  their  Lordships,  not  having  the  letter  of 
the  lt)th  of  January  before  them,  are  unable  to 
determine. 

This  order  of  Jiine^  1842,  for  adjusting  the  remis- 
sion by  a  reduction  of  the  jumma,  apparently  ren- 
dered a  change  in  the  mode  of  stating  the  accounts 
necessary  ;  but,  in  fact,  no  alteration  was  made  in 
them  down  to  the  year  1850,  This  appears  from  a 
letter  to  the  Collector  of  Behar  of  the  1 7  th  of  Sep- 
tember, 1850.  Part  of  that  letter  is  in  these  terms  : 
"  As  regards  the  mode  of  adjusting  the  remission  still 
observed  "by  you,  I  beg  to  remark  that  instructions 
from  this  office  based  upon  •  the  orders  of  Govern- 
ment of  the  6th  of  June,  1842,  were,  under  date  the 
14th  idem,  issued  to  you,  wherein  you  were  re- 
quested to  account  for  the  remission  by  a  reduction 
of  the  Sadder  jumma  of  the  estates  recorded  in  the 
name  of  Rajah  3Htterjeet  Singh  on  the  Toivjee  of 
your  District,  which  instructions  apparently  set  aside 
those  contained  in  letter,  No.  426  of  the  26th 
December,  1840.  It  would  seem  that  after  this  com- 
munication the  Government  accounts  were  kept  in 
accordance  with  the  Government  letter  of  the  6th  of 
June,  1842,  which  is  obviously  treated  as  having 
introduced  a  mode  of  accounting  for  the  compensa- 
tion for  the  Pilgrims'  tax  differing  from  that  estab- 
lished by    the  Accountant's    letter  of    the    26th    of 
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i«65.  December^  1840,   in   that   it  proceeded  less  upon   the 

Maharanee  principle  of   set-oflt,   and  more   directly  upon    that   of 

KooAR  remission  oi  revenue.     Assuming,   however,    that  the 

T,_     ^'  order  so  to  deal  with  the  compensation  was   within 

MUSSL'M  \TII  ^ 

isMui.H  the  competence  of  Government,  as  a  direction  to 
their  Officers  for  the  more  convenient  mode  of  keep- 
ing their  accouuts,  or  otherwise,  how  could  that  affect 
the  rights  of  Iletiiaraui  Sinjh  and  Jloduaram 
Siiir/k,  inkr  so  ? 

The  Government  might  keep  their  accounts  in  a,nj 
manner  they  pleased,  but  the  lis.  17,212,  would  still 
continue  to  be  the  property  of  the  brothers  in  the 
settled  proportions,  unless  they  acquiesced  in  the 
course  adopted  by  the  Government,  and  acted  upon 
it  in  such  a  way  as  to  indicate  a  fresh  agreement 
between  them.  Now,  there  is  no  evidence  that 
Ildnarain  Singh  ever  assented  to  this  arrangement, 
or  that  he  ever  agreed  to  alter  the  proportions  in 
which  the  property  was  originally  divided.  On  the 
contrary,  on  the  15th  of  Ajn'il,  1813  (and  no  action 
can  have  been  taken  on  the  letter  of  Jime,  1842, 
until  the  1st  of  April,,  1843),  he  presented  a  petition 
to  the  Collector,  in  which  he  complained  of  his  being 
called  upon  to  pay  a  larger  sum  than  was  due  from 
him  for  the  jumma^  and  praying  relief.  That  petition 
was  rejected.  He  then  appealed  to  the  Commis- 
sioner, and  the  Commissioner,  in  refusing  to  interfere 
said  :  "It  appears  that  the  Mallktuiah  allowance  has 
been  ratcably  credited  to  the  revenue  of  the  Mehals 
of  both  the  parties.  If  there  is  a  diminution  in  their 
respective  shares  as  opposed  to  the  fixed  allotment  of 
share,  let  them  adjust  the  differences  among  them- 
selves ;  Government  has  nothing  to  do  with  this.  The 
Collector  is  to  communicate  this  to  both  the  parties." 


KooSWUR. 
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Accordingly,  from  the  date  of  this   order   until  the        1865. 
commencement  of    these    suits    in    1853,    Iletnarain  Maharanee 
Singh  continued  to  assert  his  right  to  nine-sixteenths     '"^Kooar^^ 
of  the  Es.  17,212.  9a.  5p.,  by  retaining  so  far  as   he  ,,     *• 

'  .  .    .  MassUMATH 

could,  out  of  the  sums  which  under  the  partition  he  was  j:smudh 
bound  to  pay  as  his  share  of  the  jumma  assessed  in 
the  different  Mehals,  his  proportion  of  the  remission 
allowed  in  respect  of  each  particular  3IehaL  The 
suit  of  Modnarain  Singh  is  brought  to  recover  the 
sums  which,  according  to  his  contention,  were  in  this 
manner  improperly  retained  by  Iletnarain  Singh  in 
satisfaction  of  his  full  proportion  of  the  remissions 
allowed  in  respect  of  three  of  the  Mehals,  whilst  the 
three  suits  of  Iletnarain  Singh  are  for  the  recovery 
from  Modnarain  Singh  of  the  differences  between  the 
sums  actually  returned  by  him,  and  his  full  nine-six- 
teenths of  the  remissions  allowed  in  respect  of  three 
other  Mehals.  The  deed  of  partition,  as  has  already 
been  shown,  made  no  alteration  in  the  original  rights 
of  the  parties,  and  the  observations  of  the  Principal 
Sadder  Ameen  in  this  respect  are  perfectly  correct. 
It  is  to  be  observed  also  that  Modnarain  Singh,  in 
his  plaint  filed  on  the  8th  of  April,  1853,  as  to  the 
three  Mehals  of  which  Iletnarain  Singh  had  received 
his  nine-sixteenths,  does  not  found  himself  upon  any 
new  agreement  between  them,  but  upon  the  authority 
of  the  Grovernment  order  of  June,  1842.  The  ground 
upon  which  the  Sadder  Court  proceeded  in  over- 
ruling the  decree  of  the  Principal  Sadder  Ameen 
in  the  Appellant's  favour  was,  that  the  parties  were 
aware  that  the  remission  of  the  jumma  had  been 
made,  and  that  there  was  a  deduction  from  certain 
specified  Mehals,  and  that  the  amount  of  remission 
from  each  of  these  Mehals  had  been  ascertained  and 
VOL.    X.  Q  1 
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i8f)5.        determined^  and    that  it  was,   therefore,  a  reasonabfe 

Maharanee  inference  from  the  silence  of  the  deed  of  partition  on 

"'^^KooAR^^    the  subject,  that  the  parties  believed  and  were  willing^ 

V-  that  the   amount  of  remission   on    each  state,  should 

MUSSOMATH  .  P  1    •     1  1 

isMDDH  be  apportioned  to  the  amount  ot  Jumma^  for  which  each 
Ilooswur.  of  the  contracting  parties  was  responsible.  There 
is,  however,  not  the  slightest  proof  that  when  the 
deed  of  partition  was  in  preparation  (the  consent  to 
an  amicable  adjustment  in  which  it  resulted  having, 
been  given  on  the  24th  December,  1840),  or  even  at 
the  time  of  the  execution  of  the  instrument  on  the- 
30th  of  Decemler^  1840,  the  parties  were  aware  of 
the  mode  in  which  the  Government  accounts  had  at 
that  time  been  made  out.  The  letter  of  the  Eevenue 
Accountant  of  the  26th  of  December,  1840,  can  hardly 
have  reached  the  CoUectorate  of  Behar  before  the 
SOth  of  Dccemher,  and  the  proceeding  of  the  Deputy- 
Collector  shows  that  that  letter  was  not  taken  iuto 
consideration  by  him  until  the  4  th  of  Jamiarij,  l841y 
and  that  no  final  orders  were  passed  thereon  until  the 
23rd  of  3/«?tA  184L  But  even  if  the  parties  at  the 
tune  when  the  deeds  of  partition  were  executed,  had 
known  of  the  letter  of  the  26th  of  December,  1840^ 
thf^y  would  have  had  no  notice  of  the  determination 
on  the  part  of  the  Gavernment  to  settle  the  acco]ittt 
by  way  of  reduetion  or  remission  of  jumma.  The 
arrangement  was  effected  by  the  letter  of  Govern- 
ment of  the  6th  oi  June,  1842,  and  it  is  treated 
throughout  the  proceedings  as  differing  materially 
from  that  contemplated  in  the  letter  of  December, 
1840.  It  is  in  the  letter  of  1842  that  Moclnarain 
Siuf/h  in  his  plaint  founds  his  claim,  and  the  sums 
which  he  sought  to  recover  were  those  retained  by 
Ileinarain  Singh  after  the  date  of  it. 
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The   Suihhr  Court   puts  the    case  of  the  sale  for     J^^^^ 
arrears  of    revenue  of    cvne  of  the    lots  on    which  a  :Mahakaxee 
reduction    of  jiimma   had    been    allowed,     and    the     \ooaii 
danger  of  the  Government  revenue  suffering  from  a  ,^     ^-    ^.^^ 
doubt,  whether  the  parties  would  consider  themselves      Ismudh 
obliged  to  give  up  so  much  of  a  reuiission  which  they 
now  enjoy,  or  would  expect  the  Government  to  submit 
to  the  loss  of    revenue,  consequent    on  treating  the 
jumma  on  the  Mehal  as  permanently  reduced  by  the 
amount  of    the    remission    now    allowed.     But  it  is 
difficult  to  understand  how,  because  in  a  supposable 
case  the  Government  may  be  thrown  into  a  state  of 
uncertainty  with  respect  to  the  mode  of  dealing  with 
the  reduction,    this    can    have  any  influence  on  the 
rights  of  the  parties  between  themselves. 

Their  Lordt-hips  are  of  opinion,  that  th<;  view  of 
the  case  taken  by  the  Sudder  Court  cannot  be 
adopted,  but  that  the  Es.  17,2 12,  was  divisible  be- 
tween the  brothers  in  the  proportion  of  nine-six- 
teenths and  seven-sixteenths,  and  that,  in  whatever 
mode  th€  Government  may  think  proper  to  deal  with 
ttiis  sum  with  reference  to  the  jiimma,  the  rights  of 
the  parties  cannot  be  affected  without  their  consent, 
but  will  continue  to  be  adjusted  according  to  the  pro- 
portions originally  established. 

Their  Lordships  will,  therefore,  humbly  recommend 
Her  Majesty  to  reverse  the  decrees  of  the  Sudder 
Court  in  all  the  four  suits,  and  to  affirm  the  decrees 
of  the  Sadder  Ameen  in  all  those  suits,  with  costs 
of  tlie  Court  bolow  and  here. 


310 


CASES    IK    IHE     PRTVY    COUNCIL 


Alexander  John  Forbes 


Apjiellant ; 
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Courts,  in 
foreclosure 


On  appeal  from  the  Hiyh  Court  at  Calcutta. 

llIIS  was  a  suit  brought  by  the  Appellant,  a 
Mortgagee,  for  possession  of  a  TalooJc  and  other  real 
estates,  which  had  been  mortgaged  to  him  by  deeds  of 
absolute  sale  and  defeazance,  constituting  a  Bye-bil- 
tvuffa,  or  Conditional  sale  in  the  nature  of  a  mortgage. 
The  acting  Judge  of  the  Court  of  Zillah  Purneah  dis- 
missed the  suit,  on  the  ground  that  the  Mortgagee  had 
proceedings,  failed  to  tile  and  swear  to  accounts  of  his  gross  receipts 

re^^.ewed  and 

considered.  -^  Present  :  Members  of  the  J^^rf^ViV?/  Committee, — TheRightHon. 

Anterior  to  ^ord  Chelmsford,  the  Eight  Hon.  Sir  John  Taylor  Coleridge,  the 

the  rights  of  Right  Hon.  Sir  James  "William  Colvile,   and  the  Right  Hon.  Sir 

a  holder  of  a  Edward  Yaughan  Williams. 

Bije-hd-vu^a  ^                     mi      -n-'  i  ^  tt         c-    t                    t.     t 

(CouditionaP  Assessor  : — ihe  Right  Hon.  bir  Lawrence  Peel. 

sale),  were 

enforceable  according  to  the  strict  terms  of  the  agreement.  It  was 
then  necessary  to  pay  the  amount  when  diie.  By  Ben.  Eeg.  XVII, 
of  1806,  a  modification  of  this  strict  rule  of  the  rights  given  to 
the  holder  of  such  a  contract  was  introduced.  The  7th  section  gives 
the  Mortgagor  a  right  of  redemption  within  one  year  after  an  applica- 
tion by  the°Mortagagee  to  the  Court  under  the  8th  section  of  that 
Eeo-ulation.  After  such  an  application  the  Mortgagor  must  either  pay 
or  tender  the  money  lent,  or  the  balance  then  due,  if  any  part  of  the 
principal  has  been  discharged,  and  if  the  Mortgagee  has  not  been  in 
possession,  any  intei-e^ts  that  may  be  due,  or  he  must  make  a  deposit 
pursuant  to  Ben.  Eeg.  I.  of  1798,  sec.  2. 

The  general  effect  of  these  Eegulations  is,  that  if  anything  be  due 
on  the  mortgage,  and  the  Mortgagor  make  no  deposit,  or  an  insufficient 
one,  the  right  of  redemption  is  gone  at  the  expiration  of  the  j-ear  of 
grace.     But  the  title  of  the  Mortgagee  is  not  completed,  he  must  bring 
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from  the  estates  mortgaged  and  also  of  his  expenditure 
for  the  nianjtgeinont  of  it,  while  he  was  in  possession 
as  Mortgagee,  and  had  the  usufruct  of  the  mortgaged     amJeroo- 
estates  according  to  the  provisions  of  Boi.  Eesrs.  XV.        nissa 
of    1/93   sec.   11,   and  I.   of   1793,   sec.  3;  and  that 
consequently  the  Court  could  not  adjust  the  accounts 
between  the  parties  and   ascertain   whether  the  mort- 
gage loan  and  interests  had  or  had  not  been  liquidated 
from  the  rents  and  profits  received  by  the  Mortgagee 
within   the   prescribed   time  limited    by   the    Bengal  ■ 
Regulations.     The  High   Court  at    Calcutta  affirmed 
this  decree.     Hence  the  present  appeal. 

The  principal  question  raised  by  the  appeal  was, 
whether  the  proceedings  taken  by  the  Appellant  under 
Ben.  Regs.  XV.  of  1793,  and  XVII.  of  1806,  for  the 
porpose  of  foreclosing  the  mortgage  were  regular. 

In  the  Courts  in  India  the  Appellant  contended  that 

a  suit  to  recovei*  possepsion,if  lie  is  out  of  possession,  or  obtain  a  decla- 
ration bj'  tbe  Court  of  bis  title  if  be  is  in  possession,  and  in  tbat  suit 
tbe  Mortgagor  may  contest  tbe  validity  of  tbe  Conditional  sale,  or  tbe 
regularity  of  tbe  proceedings  taken  under  Eegulation  XVII.  of  1806,  in; 
order  to  make  it  absolute,  or  be  may  prove  tbat  notbing  is  due,  or  tbat 
tbe  deposit  is  sufficient  to  cover  wbat  is  due ;  but  tbe  issue,  so  far  aa 
tbe  rigbt  of  redemption  is  concerned,  will  be  wbetber  anytbing  remained 
due  to  tbe  Mortgagee  at  tbe  end  of  tbe  year  of  grace,  and  if  so,  wbetber 
tbe  necessary  deposit  bad  been  made.  If  tbat  is  found  against  tbe 
Mortgagor,  tbe  rigbt  of  redemption  is  gone. 

Held,  upon  tbe  construction  of  sec.  11,  Bm.  Eeg.  XV.of  HOS,  tbatth© 
production  of  accounts  by  a  Mortgagee  in  possession  seeking  to  forecloso 
cannot  be  called  for  wben  tbere  is  neitber  plea  nor  proof  tbat  tbe 
usufruct  bad  liquidated  tbe  principal  and  interest,  and  wbere  no  deposit 
bad  been  made  to  cover  tbe  balance  admitted  to  be  due. 

Tbe  necessity  for  a  Mortgagee  in  possession  to  pi-oduce  bis  accounts- 
arises  : — 

Fii-st,  wben  tbe  Mortgagor  bas  deposited  tbe  principal  money,  leaving 
tbe  question  of  interests  to  be  settled  by  an  adjustment  of  tbe  account. 

Secondly,  wben  tbe  Mortgagor  bas  deposits  all  tbat  be  admits,  or 
alleges,  to  be  due  ;  and, 

Tbirdly,  wben  be  pleads  and  undertakes  to  prove,  tbat  tbe  wbole  of 
tbe  principal  and  interests  bas  been  liquidated  by  tbe  usufi'uct  of  tbe 
mortgaged  premises. 

It  is  not  necessary  to  appeal  from  an  Interlocutory  Order  wbicb  does 
not  dispose  of  tbe  cause.  Sucb  order  can  be  impeacbed  on  appeal 
from  tbe  final  decree. 
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1865.  he  was  not  obliged  to  produce  such  account,  first, 
because  the  hinds  mortgaged  to  hiui  were  not  in  bis 
possession,  but  in  that  of  his  son,  under  a  lease 
from  the  Mortgagor  and  a  Kahooleat  (counter  lease) 
bearing  even  date  with  the  mortgage  deeds  executed 
by  the  latter,  and  secondly,  because  he  had  only 
received  as  Mortgagee,  under  an  assignment  from 
the  Mortgagor,  the  rent  agreed  to  be  paid  by  his 
son  under  the  Kahooleat^  in  liquidation  of  interest, 
and  that  he  had  complied  with  the  requirements  of 
the  Eegulations  b}'  filing  an  account  of  the  amounts 
received  by  him,  from  time  to  time,  in  respect  of 
sucli  rent. 

The  Bengal  Regulations  bearing  upon  these  points 
are  these  : 

15y  section  XI.  of  Reg.  XV.  of  1703,  it  is  enacted, 
that   "  For   the  adjustment   of   the  accounts,   in  the 
cases  of  mortgages   specified  in  section  10,  where  the 
Mortgagee   shall  have  hud  the  usufruct  of  the  mort- 
gaged property,   the  Mortgagee  is  to  be  required  to 
deliver  in  the   accounts  of  his  gross  receipts  from  the 
property  mortgaged,  and  also  of   his  expenditures  fur 
the  management  or  preservation  of  it.     The  Mortgagee 
is  to  swear,  or  (if  ho  be  of   the  description  of  persons 
whom    the  Courts  are    empowered   to    exempt    from 
taking  oaths)  to   subscribe,  a  solemn  declaration,  that 
the  accounts  which  he  may  deliver  in  are  true   and 
authentic.     The  Mortgagor  is  to  be  permitted  to  ex- 
amine the  accounts,  and,  after  hearing  any  objections 
he  may  have  to  offer,  or  any  evidence  that  either  party 
may  have  to  adduce  respecting   them,  the  Court  is  to 
adjust  the  account." 

Section  III.  of  Reg.   I.,    170.S,  enacts  that,  ''In  all 
instances    wherein   the   lendci   on  a   B!jc-bil'iV('_tji/^  or 
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similar  Conditional  sale,  may  have  been  put  in  posses-        ^^^o^- 

sion  of  the  land,  and  an  adjustment    of  accounts  may       Forbes 

consequently  become  necessary  between  him  and  the     ameeroo- 

boiTower,  the  lender  is  to  account  to  the  borrower  for 

the  proceeds  of  the  estate  whilst  in  his  possession,  on 

the   principles  prescribed  with   regard  to   mortgages 

and  interest  in   Regulation    XV.,  1793,  as  far   as  the 

same  may  be    applicable   to   the   nature   of   the  case. 

But  such  part  of  section  X.    of  the  above  Reguhition, 

as  directs  that  the  mortgages  therein   refered   to,    are 

to  be  considered  as  cancelled  and  redeemed,  whenever 

the  principal  sum,  with  the  simple  interests  due  upon 

it,  shall  have  been  realized   from  the  usufruct    of  the 

mortgaged    property,  or    otherwise   liquidated  by  the 

Mortgagee,  being  inapplicable  to  the  Conditional  sales 

referred  to  in  this  Regulation,  it   is    hereb}'-    declared 

not  to  apply  thereto." 

The  course  to  be  pursued  with  a  view  to  the 
redemption  or  forclosure  of  mortgages  and  Condi- 
ditioual  sales  is  prescribed  by  Regulation  XYII.  of 
1806,  sec.  7.  In  addition  to  the  provisions  made 
in  the  Provinces  of  Bengal,  Behar,  Orissa,  and 
Benares,  by  Regulations!.,  1798,  and  in  the  Ceded  and 
Conquered  Provinces  by  Regulation  XXXIV.,  1803, 
for  the  redemption  of  mortgages  and  Conditional 
sales  of  laud,  under  deeds  of  Bfjc-hil-ioajfa,  Kutcii- 
haleh,  or  any  smiliar  designation,  it  is  thereby  pro- 
vided, "that  when  the  Mortgagee  may  have  obtained 
possession  of  the  land,  on  execution  of  the  mortgage 
deed,  or  at  any  time  before  a  final  forclosure  of 
the  mortgage,  the  payment  or  established  tender 
of  the  sum  lent  under  any  such  deed  or  mort- 
gage and  conditional  sale,  or  of  the  balance  due 
if  an)--  part  of  the  principal  amount  shall  have 
been  discharged ;   or   when   the  Mortgagee   may   not 
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have  been  put  in  possession  of  the  mortgaged  pro- 
perty, the  payment  or  established  tender  of  the 
Ameeroo-  P^'^^^P^l  s^i"^  ^^^^5  v/ith  any  interest  due  thereupon, 
NissA  shall  entitle  the  mortgagor  ando\Yner  of  such  property, 
or  his  legal  representative,  to  the  redemption  of  his 
property  before  the  mortgage  is  finally  foreclosed  in 
the  manner  provided  for  by  the  following  section  ;  that 
is  to  say,  at  any  time  within  one  year  (^Ben^al,  Fusil// ^ 
or  Willaiti/,  according  to  the  era  current  where  the 
mortgage  may  take  place)  from  and  after  the  appli- 
cation of  the  Mortgagee  to  the  Zillah  or  City  Court 
of  Dewanny  Adaivlut  for  forclosing  the  mortgage  and 
renderiug  the  sale  conclusive  in  confirmity  with 
section  8,  of  this  Eegulation.  Provided  that  such 
payment  or  tender  be  clearly  proved  to  have  been 
made  to  the  lender  and  Mortgagee  or  his  legal  repre- 
sentative ;  or  that  the  amount  due  deposited  within 
the  time  above  specified,  in  the  Deiomnij  Adawlut  of 
the  Zillah  or  City  in  which  the  mortgaged  property 
may  be  situated,  as  allowed  for  ths  security  of  the 
borrower  and  Mortgagor  in  such  cases,  by  section  2, 
Eegulation  I.,  1798,  and  section  12,  Eegulation 
XXXIY.,  1803,  the  whole  provisions  contained  in 
which  sections,  as  applied  therein  to  the  stipulated 
period  of  redemption,  are  declared  to  be  equally 
applicable  to  the  extended  period  of  one  year, 
granted  for  an  equitable  right  of  redemption  by  this 
Eegulation." 

The  Section  YIII.  of  the  same  Eegulation  enacts, 
"  "Whenever  the  receiver  or  holder  of  a  deed  of  mort- 
gage and  conditonal  sale,  such  as  is  described  in 
the  preamble  and  preceding  sections  of  this  Regu- 
lation, may  be  desirous  of  foreclosing  the  mortgage 
and  rendering  the  sale  conclusive  on  the  expiration 
of  the  stipulated  period,  cr  at    any    time    subsequ  ent 
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before  the  sum  lent  is  repaid,  he  shall  (after  de- 
manding payment  from  the  borrower  or  his  repre- 
sentative) apply  for  that  purpose  by  a  written  peti- 
tion, to  be  presented  by  himself,  or  by  one  of  the 
authorized  Vakeels  of  the  Court  to  the  Judge  of  the 
Zillah  or  City  in  which  the  mortgaged  land  or  other 
property  may  be  situated.  The  Judge,  on  receiving 
such  written  application,  shall  cause  the  Mortgagor  or 
his  legal  representative  to  be  furnished,  as  soon  as 
possible,  with  a  copy  of  it ;  and  shall  at  the  same 
time  notify  to  him,  by  a  Perwannah  under  his  seal  and 
•official  signature,  that  if  he  shall  not  redee.Ti  the 
property  mortgaged  in  the  manner  provided  for  by  the 
foregoing  section,  within  one  year  from  the  date  of  the 
notification,  the  mortgage  will  be  finally  foreclosed  and 
the  conditional  sale  will  become  conclusive." 

The  general  facts  of  the  case  sufficient  appear  in 
their  Lordships'  judgment. 

The  Attorney- General  (Sir   R.    Palmer^    Q.C.), 
and  Mr.  W.  H.  3Ieh'ill,  for  the  Appellant : — - 

Contended,  first,  that  as  the  mortgage  had  been 
foreclosed,  and  the  sale  to  the  Appellant  had  become 
absolute  prior  to  the  institution  of  the  suit,  the 
Appellant  was  entitled,  as  of  course,  to  a  decree  for 
possession  of  the  mortgaged  estates  ;  and  secondly, 
that,  under  Be?i,  Keg.  I.  of  1793,  sec,  3,  it  was  not 
necessary  for  him  as  mortgagee  to  produce  an  account 
to  entitle  him  to  a  decree  for  possession  after  fore- 
closure had  taken  place,  under  Ben.  Reg.  XVII.  of 
1806,  sees.  1,  7  and  8. 

Mr.  Rolt,  Q.C.,  and  Mr.  Leitk,  for  the  Eespon- 
dent : — 

Submitted  first,  that  the  decree  appealed  from  was 
VOL.  X,  it  1 


1865. 
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I860.        right,  and  that  the   Appellant  was  properly  declared 

Forbes     by  the  decree  of  the  Zillah  Judge   to  have  been  in 

Ameeeoo-    possession  and  enjoyment  of  the  usufruct  of  the  lands 

KissA        mortaraared  to  him,   and  secondly,   tliat  he  had  failed 
Begijm.  °  °  '  /' 

to  file  attested   accounts    of   his    gross   receipts  and 

expenditure  as  mortgagee  in  possession,   as  required 

by  Ben.  Eeg.  XY.  of  1793,  sees.  2,  8,  9,  lO. 

The  authorities  referred  to  in  respect  to  the  above 
points  were,  7  ^N".  W.  S.  D.  A.  Eej).  pp.  60,  65,  68, 
(1852);  10  ib.  p.  580  (1855);  7  Ben.  S.  D.  A.  Eep. 
p.  92;  ih.  p.  506  (1857);  ib.  p.  131  (1859);  iL 
p.  320  (1856);  ib.  p.  727  (1858);  ih.  pp.  492-4 
(1859);  Circular  Order,  2'2nd  July,  1813,  :N'o.  .37. 

As  to  the  necessity  of  appealing  from  an  inter- 
locutory decree,  which  it  was  insisted  could  be  opened 
on  appeal  from  the  final  decree,  Maharajah  Mohcshur 
Sing  V.  The  Bengal  Government  (a)  was  cited. 

1st  Feb.  Their  Lordships'  judgment  was  delivered  by 

1S66. 
" — —^  The  Eight  Hon.  Sir  James  W.  Colvile. 

On  the  l3th  of  March,  1850,  Shah  Ally  Reza,  the 
late  husband  of  the  present  Eespondent,  executed  an 
instrument  which,  upon  the  face  of  it,  purported  to  be 
an  absolute  Bill  of  sale  of  the  TalooJc  and  lands  therein 
described  to  the  Appellant,  in  consideration  of  the 
sum  of  Es.  39,500.  On  the  same  day  the  Appellant 
executed  to  Shah  Ally  Resa  an  Ikrah,  or  agreement, 
importing  that  on  payment  of  the  sum  of  Es.  89,500 
with  interest  at  Yl  per  centum  per  annum  on  the  13th 
of  March,  1851,  the  sale  should  be  void  ;  but  that  in 
the  event  of  the  seller's  not  paying  the  principal  and 
interest  according  to  his  engagement,  the  Ikrah  was  to 

(flf)  7  Moore's  Ind.  App.  Cases,  283  ;  and  see  upon  this  point 
Jones  V.  Gougli,  3  Moore's  P.  C.  Cases,  N.  S.,  p.  12,  where  the 
cases  on  this  point  are  collected. 
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be  null  and   void,    and  the   purchaser  (the  Appellant)        1^65. 
was  to  become  the  absolute  proprietor  of  the  property.      Forbes 

The  effect  of  these  two  instruments   was  simply  to    amberoo- 
secure  the  repayment  of  the  sums  lent  by  the  Appellant       nissa 
to  Shah  Ally  Reza  with  interest  on  the  day  named,  by 
means  of  that  kind  of  mortgage  which  is  known  in 
India  as  Bye-hil-vjufa^  or  Conditional  sale. 

The  transaction  between  the  parties,  however,  in- 
cluded something  more.  On  the  12th  of  March,  the 
day  before  the  date  of  the  Bill  of  sale,  Shah  Ally  Resa 
had  granted  a  lease  of  the  mortgaged  premises  for 
three  years  ostensibly  to  Mr.  Alexander  Demetrius 
Forbes,  the  son  of  the  Appellant,  and  had  taken  the 
corresponding  Kahooleat  from  him. 

The  latter  shows  that  the  lessee  had  bound  himself, 
after  paying  the  Government  revenue  and  other  charges- 
on  the  lands,  to  pay  to  the  lessor  by  way  of  rent  for 
the  Benyali  year  1258,  the  sum  of  Es.  2,000  ;  for  the 
year  1259,  Es.  2,332.  9a.  6p. ;  and  for  the  year  1260, 
Es.  2,399.  2a.  6p. 

And,  it  appears  on  the  face  of  the  Ikrah,  that  Shah 
Ally  Reza  had  given  an  order  to  the  lessee  to  pay  by 
instalments  out  of  this  rent  to  the  Appellant  the  sum 
of  Es.  2,101,  in  part  satisfaction  of  Es.  4,740,  which 
would  become  due  on  the  l3th  of  March,  1851,  for 
one  year's  interest  on  the  Es.  39,500.     - 

It  has  been  proved  as  a  fact,  and  is  not  now  disputed, 
that  the  grant  of  this  beneficial  lease  was,  what  is  called 
in  India,  a  Benamee  transaction  ;  that  though  taker 
in  the  name  of  his  son,  it  was  really  a  lease  to  the 
Appellant,  who  under  colour  of  it  obtained  possession, 
of  the  mortgaged  premises. 

In  April,  1851,  the  time  fixed  for  the  repayment  of 
the  mortgage  money,  having  expired,    the  Appellant 
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commenced  the  proceedings  which  must  be  taken  in 
order  to  foreclose  a  mortgage  of  this  kind,  and  make 
the  Conditional  sale  absolute. 

And  the  question  on  this  appeal  is,  ^Yhether  these 
proceedings  have  been  effectual,  or  whether  his  suit 
has  been  properly  dismissed  by  the  decree  of  the 
Zillah  Judge,  confirmed  by  that  of  the  Sudcler  De- 
wanwj  Adawhit. 

So  many  points  touching  the  regularity  of  these 
proceedings  have  been  raised  at  the  Bar  that  it  is 
desirable  before  going  further  to  state  what,  in  their 
Lordships'  apprehension,  the  law  of  foreclosure  as 
established  by  the  Regulations  and  the  practice  of  the 
Courts  in  Bengal^  is. 

Up  to  the  year  1806,  the  rights  of  the  holder  of  a 
Bye-hil-ivuffa  were  enforceable  according  to  the  strict 
terms  of  the  contract.  It  was  necessary  for  the 
Mortgagee,  if  he  wished  to  save  his  estate  from  for- 
feiture, to  tender  the  amount  due,  or  to  pay  it  into 
Court,  pursuant  to  the  provisions  of  Regulation  I.  of 
1798,  within  the  stipulated  period  for  the  repayment 
of  the  loan. 

Regulation  XYII.  of  1806,  first  introduced  a  modi- 
fication of  the  strict  rights  given  by  the  contract 
analogous  to,  though  by  no  means  identical  with^  that 
which  Courts  of  Equity  have  long  imposed  on  mort- 
gages in  this  country.  The  7th  section  of  that  Regu- 
lation extended  the  period  within  which  the  Mortgagor 
might  redeem,  to  any  time  within  one  year  from 
and  after  the  application  of  the  Mortgagee  to  the 
Zillah  Court  under  the  following  section ;  the  Sth^ 
which  provides  that  a  Mortgagee  desirous  of  fore- 
closing the  mortgage  and  rendering  the  sale  con- 
elusive  on  the  expiration   of  th§   stipulated  period,  or 


ON     AVF'KAL      FK()>I     THIC     KAS"!     1jNI)IE«. 


349 


NlSSA 

Bkgcm. 


at  any  time  subsequent  before  the  sum  lent  was  re-  ]^^^ 
paid,  should,  after  demanding  payment  from  the  Forbes 
borrower,  ur  his  representatives,  apply  for  that  pur-  amkeeoo 
pose  by  a  written  petition  to  the  Zillah  Judge,  who 
should  cause  the  Mortgagor  to  be  furnished  with  a 
copy  of  the  application,  and  notify  to  him  that  if  he 
did  not  redeem  the  property  in  the  manner  provided 
by  the  preceding  section,  within  one  year  from  the 
date  of  the  notification,  the  mortgage  would  be  finally 
foreclosed,  and  the  Conditional  sale  made  absolute. 

Hence,  when  these  proceedings  have  been  had,  it 
becomes  incumbent  on  the  Mortgagor  to  take  within 
the  year  the  steps  towards  redemption  which  are  pre- 
scribed by  the  7  th  section. 

Within  that  period  ho  must  either  pay  or  tender 
(and  the  proof  of  such  payment  or  tender  will  lie  on 
him)  the  sum  lent,  or  the  balance  due  if  any  part  of 
the  principal  has  been  discharged,  and  also  in  the  case 
in  which  the  Mortgagee  has  not  been  put  into  posses- 
sion of  the  mortgaged  property,,  any  interest  that  may 
be  due  ;  or  (and  this  is  the  alternative  commonly 
adopted)  he  must  make  a  deposit  pursuant  to  section  2 
of  Eegulation  I.  of  1798. 

The  enactment,  of  which  the  object  was  to  relieve 
Mortgagors  seeking  to  redeem,  from  the  difficulties  of 
proving  a  tender,  by  enabling  them  to  pay  the  proper 
amount  into  Caurt,  thus  prescribes  what  the  deposit  i& 
to  be.  "  When  the  lender  has  not  obtained  possession 
of  the  lands,  the  deposit  is  to  be  the  principal  sum 
lent,  with  the  stipulated  interest  thereon ;  but  if  the 
lender  has  held  possession  of  the  land,  the  principal 
sum  borrowed  only  need  be  deposited,  leaving  the 
interest  to  be  settled  on  an  adjustment  of  the  lender's 
receipts  and  disbursements  during  the  period  he  has 
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1S65.  been  in  possession."  In  either  of  these  cases  the  deposit 
FoKBEs  preserves  to  the  borrower  his  full  right  of  redemption 
Amekroo-  ^^^  entitles  him  to  immediate  possessio^i  of  the  land, 
if  it  is  in  the  possession  of  the  lender,  subject  to 
the  adjustment  of  the  accounts.  A  third  case  is  then 
provided  for  as  follows  : — "  If  the  borrower  in  any  case 
shall  deposit  a  less  sum  than  above  required,  alleging 
that  the  sum  so  deposited  is  the  total  amount  due 
to  the  lender  for  principal  and  interest,  after  deducting 
the  proceeds  of  the  lands  in  his  possession,  or  other- 
wise, such  deposit  shall  be  received,  and  notice  given 
to  the  lender  as  above  directed ;  and  if  the  amount  so 
deposited  be  admitted  by  the  lender,  or  be  established 
on  investigation,  to  be  the  total  amount  due  to  him, 
the  right  of  redemption  shall  be  considered  to  have 
been  fully  preserved  to  the  borrower,  who  will  not,, 
however,  in  such  cases  be  entitled  to  the  recovery  of 
the  lands,  until  it  be  admitted  or  established  that  he 
has  paid  the  full  amount  due  from  him."  The  3rd 
section  prescribes  the  manner  in  which  the  lender  is 
to  account  in  those  cases  in  which  an  account  shall  be 
necessary. 

The  general  effect  of  these  Eegulations  is,  that  if 
anything  be  due  on  the  mortgage  and  the  Mortgagor 
makes  an  insufficient  deposit,  and  ci  fortiori  if  he 
makes  no  deposit  at  all,  the  right  of  redemption  is 
gone  at  the  expiration  of  the  year  of  grace.  The  title 
of  the  Mortgagee,  however,  is  not  even  then  complete. 
It  was  ruled  by  the  Circular  Order  of  the  22nd  of  Jidy^ 
18 IB,   T^o.    37,  and  has  ever  since  been   settled  law, 


that  the  functions  of  the  Judge  under  Eegulaticn 
XVII.  of  180G,  sec.  8,  are  purely  ministerial,  and 
that  a  Mortgagee,  after  having  done  all  that  this 
PtPgulation  requires  to  be  done  in  order  to  foreclose 
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the  mortgage  and  make  the   conditional  sale  absolute,         I'^Cu. 
must  bring  a  regular  suit  to  recover  possession  if  he  is      ^rbks 
out  of  possession,  or  to  obtained  a  declaration  of  his     a     ^' 

.         .  ,     ,  ,  Amekkog- 

absolute  title  if  he  is  in  possession.  xtssa 

In  that  suit  the  Mortgagor  may  contest  on  any- 
sufficient  grounds  the  validity  of  the  conditional  sale, 
or  the  regularity  of  the  proceedings  taken  under  the 
Eegulation  in  order  to  make  it  absolute.  He  may 
also  allege  and  prove,  if  he  can,  that  nothing  is  due, 
or  that  the  deposit  (if  any)  which  he  has  made  is 
sufficient  to  cover  what  is  due  ;  but  the  issue  in  so 
far  as  the  right  of  redemption  is  concerned,  will  be 
whether  anything  at  the  end  of  the  year  of  grace  re- 
mained due  to  the  Mortgagee,  and  if  so,  whether  the 
necessary  deposit  had  been  then  made.  If  that  be  found 
against  the  Mortgagor  the  right  of  ledemption  is  gone. 

It  has  been  stated  that  the  Appellant  commenced 
his  proceedings  to  foreclose  under  Eegulation  XYII. 
of  1806,  the  6th  April,  1851. 

On  the  31st  of  August^  1852.,  the  Princiixil  Stidder 
Aiiieen  of  the  Zillah,  in  whose  Court  these  proceed- 
ings had  been  had,  made  an  Order  which,  after 
stating  all  that  had  taken  place,  including  the  claims 
of  certain  third  parties,  concluded  thus: — "Foras- 
much as  the  term  of  one  year  has  expired  from  the 
date  of  the  issue  of  notice,  and  the  Mortgagor  has 
not  deposited  the  amount  of  the  mortgage,  and  that 
the  plea  of  the  before-mentioned  third  parties  is  not 
cognizable  in  this  miscellaneous  case,  therefore,  con- 
sidering that  Eegulation  XYII.  of  1806,  has  been 
complied  with,  it  is  ordered  that  this  suit  be  decided, 
and  that  the  papers  of  the  case  be  forwarded  to  the 
Judge's  Court." 

Upon    this,    on  the    2Sth    of   Januanj,    1853,    the 


352  CASES    IN    TKK     PRIVY    COUNCIL 

1865.        Appell-int  commenced  this   suit  in  order  to  complete 

EoRBEd      his  title  under  the  foreclosure.     Treating,  however, 

AMtrERoo-    ^^^  it;ase  to  his  son  as  a  subsisting  lease  to  that  person, 

>-issA        and  himself  as  out  of  possession,    he  asked  to   have 

possession  decreed  to  him,  together  with  mesne  profits 

from  the  13th  of  Murch^    1851,   calculated  upon  the 

rent  reserved  by  the  lease. 

The   answer  of   Shah  Ally    Reza,   after   raising  a 
question  touching  the  sufficiency  of  the  stamp,  which 
it  is  not  necessary  to  consider  here,  alleged  by  way  of 
defence,  that  the  Appellant  before  filing  his  petition 
for  foreclosure  in  the   Zillah  Court  had  not  made  the 
demand  required  by  law  ;  and  after  stating  the  cir- 
cumstances under  which  the  lease  was  granted,  insisted 
that  by  virtue  thereof  the  Appellant   had  fraudulently 
held  possession  of  the  mortgaged  property  in  his  son's 
name.     And  in  order  to  show  what   was  the  value  of 
this  possession,   the   answer  contains  a  passage  which 
after  stating  the  gross  revenue  of  the  various  portions 
of  the  mortgaged   property,   amounting   in  all  to  Rs. 
9,G0l.  7a.  2p.,  and  the  charges  thereon  amounting  in 
all    to    Rs.     3,931.    9a.    4p.,   proceeds   thus,   "There 
remains  Es.    5,6(3G.  l3a.  lOp.,  as  annual  profits.     Out 
of  this  amount,  deducting  Es.  4,740  as  interests  due 
on  the  principal,  the  remaining  sum  of  Es.  926.  13a. 
lOp.  must  have  been  annually  received  by  the  Plaintiff 
on  account  of   the  said  amount  of  principal."     The 
answer  also  insisted,  that  the  Appellent  was  bound  to 
render  an  account  in  conformity  with  sections  lO  and 
11  of  Eegulation  XV.  of   1 79 3,  and  that  the  Bye-hil- 
wuffa  had   been  vitiated  by  the  fact  of  his  having 
realized  the  whole  of  the  interest  as  well  as  a  portion 
of   the  principal  from  the  profits  of  the  mortgaged 
property ;  and  that  the  Appellant  was  bound  to  render 
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an  account  in  order  that  the  Court  miglit  be  satisfied        i^'^^- 
how  much  was  due,  and  from  whom.  Forbes 

The  material  issues  settled  by  the  Judge  were  : —  ameeroo- 
First,  whether  the  Plaintiff  had  performed  the  con-  nissa 
ditioas  prescribed  by  section  8  of  Regulation  XYII. 
of  180G,  and  was  entitled  to  possession.  Secondly, 
whether  Plaintiff  was  or  was  not  in  possession. 
Thirdly,  whether  the  claim  for  mesne  profits  was 
correct.  Fourthly,  whether  the  receipt  by  Plaintifit 
of  interest  on  the  purchase  money  invalidated  the 
Btje-bil-wuffa. 

The  cause  was  tried  by  Mr.  Loch^  the  Civil  Judge 
of  Purneah^  on  the  iSth  of  December,  1854. 

The  principal  point  contested  on  the  first  issue  was, 
whether  there  had  been  a  sufficient  demand,  and  this 
issue  was  found  in  the  Plaintift^'s  favour.  On  the 
third  and  the  last  issues  the  Judge  found  that  the 
lease  was,  in  fact,  taken  by  the  Plaintiff,  who  must  be 
taken  to  have  been,  under  colour  of  it,  in  possession 
of  the  mortgaged  property :  but  that,  inasmuch  as  it 
■was  not  attempted  to  show  that  the  collections  realized 
by  the  Plaintiff  covered  the  principal  and  interest  of 
the  debt,  and  it  was,  in  fact,  admitted  that  when  the 
notice  under  section  8  of  Eegulation  XYII.  of  180G 
was  filed,  a  balance  was  due,  and  that  there  wasnothing 
to  show  that  the  Defendant  had  paid  any  part  of  it,  the 
Bije-bil-wuffa  was  not  invalidated,  and  that  the  Plaintiff' 
was  then  absolutely  entitled  to  the  property.  On  the 
fourth  issue  he  found,  erroneously  and  inconsistently 
with  his  finding  on  the  question  of  possession,  that  the 
claim  for  mesne  profits  was  correct.  The  decree  was 
for  possession  with  the  mesne  profits  claimed. 

The  Defendant,  Shah  Ally  Eeza,  appealed  to  the 
Sadder  Dewanny  Adcnvliit.  That   Court  by  its  Order, 
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dated  the  22nd  of  Januarij,  1S57,  held  that  the 
Civil  Judge  of  Purneah  had  been  wrong  in  decreeing 
ivassildt,  or  mesne  profits  }  and  further,  that  as  the 
Appellant  had  been  found  to  have  been  in  possession^ 
he  was  bound,  before  he  was  entitled  to  have  his 
Conditional  sale  made  absolute,  to  render  accounts,, 
and  to  show  that  the  loan  had  not  been  liquidated 
with  interest  from  the  usufruct  of  the  property,  and 
it  remanded  the  case,  in  order  that  the  Judge  might 
call  upon  the  Plainti:^  for  his  accounts,  and  then^ 
with  reference  to  the  above  remarks,  decide  the  case 
according  to  the  results  shown  by  them. 

The  case  w^ent  back,  the  Plaintiff  produced  ac- 
counts, in  whcih  he  charged  himself,  not  with  the 
gross  collections,  but  with  the  rents  reserved  by  the 
lease.  The  then  Acting  Judge  (Mr.  Brod/iurst)heldy 
that  the  accounts  were  insufficient,  and  that  the  proper 
accounts  not  having  been  produced  he  was  precluded 
from  deciding  as  to  the  balance  due  to  the  Plaintiff, 
and  accordingly  by  his  decree,  dated  the. 29th  of 
March,  1859,  dismissed  the  suit. 

Against  this  decree  the  xVppellant  appealed  to  the 
Sadder  Bewaimjj  Adawluf,  but  that  Court  by  its 
Order  of  the  21st  of  Aprils  18G2,  dismissed  the 
appeal  with  costs  ;  refusing  to  remand  the  cause  again, 
in  order  to  give  the  Appellant  an  opi>ortunity  of  pro- 
ducing the  proper  accounts. 

He  afterwards  applied  for  a  review  of  judgment  on 
affidavits  directed  to  show  that  he  had  tendered  the 
proper  accounts  in  the  Court  I>elow,  but  this  applica- 
tion was  also  rejected  with  costs,  on  the  21st  of 
January,  1863. 

The  present  appeal  is  from  the  decrees  dismissing 
the  ^uit. 
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The  learned  Counsel  for  the  ^Respondent  in   the 
course  of  their  able  argument  maintain  the  propriety 
of  this  dismissal  upon  various  grounds,  of  which  some   ^^e^'j^qq. 
do  and  some  do  not  directly  arise  upon  the   decrees       ^'f^^v 
now  under  appeal.     And  it  seems  convenient  to  con- 
sider the  latter  in  the  first  instance. 

Mr.  Rolt  insisted,  that  inasmuch  as  it  had  been 
conclusively  found  that  the  Appellant  was  in  posses- 
sion of  the  mortgaged  premises,  and  the  plaint  was, 
nevertheless,  for  possession  and  mesne  profits ;  the 
form  of  the  suit  was  of  itself  a  sufficient  ground  for 
its  dismissal.  Such,  however,  was  not  the  view  taken 
in  the  Courts  below.  If  it  be  granted  that  this  point 
is  raised,  and  it  is  not  very  clearly  raised  by  the 
answer,  it  does  not  appear  to  have  been  among  the 
grounds  of  the  Eespondent's  appeal  from  Mr.  Loch's 
decree,  which,  though  not  set  out  in  extenso  in  the 
record,  are  noticed  by  the  S udder  Court  in  its  judg- 
ment of  the  22nd  of  Junuavu,  1857.  The  objection, 
if  made,  was  certainly  not  treated  as  a  valid  one  by 
the  Sadder  Court ;  which  did  not  dismiss  the  suit,  but 
remanded  it  for  re-trial  on  the  production  of  the  ac- 
count. That  remand  implied  that  the  Appellant  might 
succeed.  The  real  object  of  the  suit  is  to  perfect  his 
title  as  absolute  owner  of  the  property  ;  and  their  Lord- 
ships do  not  see  why  he  should  not  have  that  relief, 
if  he  be  otherwise  entitled  to  it  ;  because,  under  an 
erroneous  view  of  the  effect  of  the  lease,  he  has 
asked  for  it  by  his  plaint  in  a  somewhat  different 
form,  and  with  something  to  which  he  is  not  entitled. 

It  was  also  urged  that  the  Bije-hil-ivufa^  the  Ikrar^ 
the  lease,  and  the  Kahooleat  must  be  taken  together 
as  one  transaction  ;  that  the  effect  of  the  two  latter 
so  (|ualificd  that  of  the  two  former,  that  the  mortgage 
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must  be'taken  to  have  been  in' its' inception,  one  for 
the  term  of  three  years,  and  that  until  the  expiration 
of  the  term  the  Appellant  was  not  at  liberty  to  take 
any  step  towards  foreclosure.  Their  Lordships  have 
to  observe  that  this  was  not  one  of  the  issues  in  the 
cause,  and  that  the  point  is  not  even  raised  on  the 
pleadings,  nor  do  they  think  that  this  defence  could 
have  been  successfully  raised.  The  Eespondent  can- 
not both  repudiate  the  obligations  of  the  lease  and 
claim  the  benefit  of  it.  That  transaction  has  been 
held,  and  properly  held,  not  to  effect  that  for  which  it 
was  probably  designed,  viz.,  to  save  the  Appellant 
from  the  liabilities,  whilst  it  gave  him  the  advantages 
of  a  Mortgagee  in  possession.  Still  less  can  it  be 
taken  to  do  what  it  was  never  meant  to  do,  viz.^ 
modify  the  terms  of  the  Conditional  sale. 

It  was  further  urged,  that  the  proceedings  in  the 
Sadder  Ameen'^s  Court  under  section  8  of  Regulation 
XVII.  of  1806  were  irregular,  both  by  reason  of  the 
insufficiency  of  the  demand,  and  the  non-production 
of  the  accounts  in  the  course  of  those  proceedings. 
One  of  the  issues  in  the  cause  v>'hen  it  was  before 
Mr.  Loch,  was,  whether  the  Plaintiff  had  performed 
the  conditions  prescribed  by  the  Regulations,  and  that 
issue  was  found  in  his  favour.  As  far  as  appears 
from  the  printed  record,  the  Respondent  did  not 
appeal  from  that  finding.  He  had  undoubtedly 
raised  in  the  Zillah  Court  the  question  whether 
there  had  been  a  sufficient  demand,  and  the  fact 
had  been  found  against  him.  He  had  not  taken  the 
point  that  the  accounts  ought  to  have  been  produced 
in  the  preliminary  proceedings.  Their  Lordships  are 
disposed  to  think  that  upon  the  true  construction  of 
the  Rcixulalions,   and  of  (he  Cir<MilcU-  Order,   it  is  not 
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necessary  either  tliat  the   demand   should  be  for  the       ^^^''• 
specific  sum  ultimately  ascertained  to  be  due,  or  that       Foumss 
the  accounts  of  a  Mortgagee  in  possession   should  be    ameeuoo- 
produced  in   these  preliminary   proceedings,  in  which      -r,^!^^,^'^ 
they  cannot  be  investigated. 

The  questions  which  really  arise  upon  the  decrees 
under  appeal,  and  on  which  the  determination  of  this 
appeal  depends,  are  these  : — 

First,  whether  the  Sadder  Court  was  right  in  re- 
quiring the  AppeUant  to  produce  his  accounts,  and  in 
remanding  the  cause  for  re- trial  on  the  23rod notion  of 
those  accounts  by  the  Order  of  the  22ud  of  January^ 
1857. 

Secondly,  whether  if  it  were  wrong  in  so  remanding 
the  cause,  the  AppoHant  is  not  now  bound  by  that 
decree,  against  whicli  he  did  not  appeal. 

Thirdly,  whether  the  ZilUih  Judge  and  the  Sadder 
Court  were  right  in  dismissing  the  suit,  because  the 
Appellant  had  not  produced  the  proper  accounts,  or 
whether  they  ought  to  have  given  him  further  time 
for  so  doing. 

Their  Lordships,  considering  the  first  question  in- 
dependently of  the  authority  of  decided  cases,  are  of 
opinion  that,  upon  the  true  construction  of  these 
Eegulations,  there  was  no  necessity  for  calling  for 
the  production  of  the  accounts,  and,  consequently, 
that  the  order  for  the  remand  was  wrong.  The  issue 
upon  which  the  determination  of  the  cause  depended, 
and  upon  which  even  by  the  Order  of  remand  it  was 
made  to  depend,  was  whether  the  loan  had  been 
liquidated,  with  interest,  from  the  usufruct  of  the 
property.  Now,  not  only  was  there  no  allegation  on 
the  pleadings,  or  issue  raised  in  the  cause,  to  the 
cftVof   (hat    the   loan   had   been  thus  liquidated,  but 
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and  when  he  ought  to  have  made  the  requisite  depoaifc, 

been  reduced  by  no  more  than  Es.  927.  It  was 
therefore  clear,  upon  the  face  of  the  proceedings, 
that  the  question  to  be  tried  could  be  answered  only 
in  one  way,  and  that  in  favour  of  the  Appellant. 
And  the  Order  of  remand  can  be  supported  only 
on  the  principle  that,  in  all  cases,  it  is  imperative 
upon  a  Mortgagee  who  has  been  in  possession  to  pro- 
duce his  accounts.  For  this  position  their  Lordships 
can  find  no  grounds  in  the  Eegulations,  The  words 
of  the  3rd  section  of  Eegulation  I.  of  1798,  from 
which  (if  at  all)  an  inflexible  obligation  to  produce 
the  accounts  must  be  inferred,  are,  "In  all  instances 
wherein  the  lender  on  the  B/je-bil-iviifa  may  have 
been  put  in  possession  of  the  land,  and  an  adjustment 
of  accounts  may  consequently  become  necessary  be- 
tween him  and  the  borrower,  the  lender  is  to  account," 
&c.  Two  conditions  are  expressed,  the  possession  of 
the  Mortgagee,  and  the  necessity  of  an  account.  And 
a  comparison  of  this  with  the  preceding  section,  and 
with  Eegulation  XYII.  of  1806,  shows  that  that 
necessity  arises,  and  need  only  arise,  first,  when  the 
Mortgagor  has  deposited  the  principal,  leaving  the 
question  of  interest  to  be  settled  on  an  adjustment 
of  the  account  ;  secondly,  when  he  has  deposited  all 
that  he  admits  or  alleges  to  be  due  ;  thirdly,  when 
he  pleads,  and  undertakes  to  prove,  that  the  whole  of 
the  principal  and  interest  has  been  liquidated  by  the 
usufruct  of  the  property. 

It  remains  to  be  ticeu   whether  the  proposition  thut 


ON    APPEAL    FROM     THK    RAST    INDIES. 


359 


the  Mortgagee,  who  has  been  in  possession,  must  in 
all  cases  produce  his  accounts,  has  been  conclusively 
established  by  the  authority  of  decided  cases. 

The  cases  cited  by  the  Sudder  Court  in  its  judgment, 
and  now  relied  on  by  the  Respondent,  are  reported  in 
the  decisions  of  the  Sudder  Dewanny  Adawlut  of 
Bengal  iox  1852,  pp.  678  and  1063.  The  transactions 
out  of  which  these  cases  arose  were  not  mortgages  by 
way  of  Conditional  sale,  but  mortgages  of  a  different 
character,  and  governed  by  different  rules.  Neither 
authority,  therefore,  seems  to  touch  the  point  now 
under  consideration.  On  the  other  hand,  in  a  more 
recent  case,  which  is  reported  amongst  the  decisions 
of  the  same  Court  for  1859,  at  p.  492,  the  Court  held 
that  there  being  no  averment  in  the  answers  that 
the  Plaiitiff  had  paid  himself  by  the  usufruct  of  the 
property,  the  objection  that  the  Mortgagee  had  not 
produced  his  accounts  could  not  be  entertained  on  the 
appeal. 

The  question,  therefore,  cannot  be  said  to  have 
been  concluded  against  the  Appellant  by  authority  ; 
and  their  Lordships  have  already  intimated  their 
opinion,  that  upon  principle  the  obligation  to  produce 
the  accounts  should  depend  on  the  circumstances  of 
the  case  and  the  nature  of  the  issues  raised. 

Upon  the  question  whether  the  Appellant  is  so 
bound  by  the  Order  of  the  2'2nd  oi  Janiiar?/^  1857, 
against  which  he  did  not  appeal,  that  he  cannot  im- 
peach the  correctness  of  the  remand,  their  Lordships 
have  to  observe  that  the  Order  was  an  interlocutory 
one ;  that  it  did  not  purport  to  dispose  of  the  cause  ; 
and  consequently,  that  upon  the  principle  laid  down 
by  this  Committee  in  the  case  of  Maharajah  Moheshur 
Sing  V.    The  Bengal  Government  (7  Moore's  Ind.  App, 
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Cases,  p.  283),  upon  wliich  their  Lordships  have  very 
recently  acted  in  a  case  from  Ouch  (a),  the  Appellant  is 
not  now  precluded  from  insisting  that  the  remand  for 
the  production  of  the  accounts  was  erroneous  ;  or 
that  the  cause  should  have  been  decided  in  his  favour, 
notwithstanding  the  non-production  of  the  accounts. 
In  truth,  the  learned  Judges  of  the  Sudder  Court,  by 
their  judgment  of  the  2 1st  of  April^  1862,  treated  the 
latter  point  as  still  open  to  the  Appellant,  although, 
upon  grounds  which  appear  to  their  Lordships  to  be 
unsatisfactory,  they  determined  it  against  him. 

The  view  which  their  Lordships  had  taken  of  the 
questions  already  considered  renders  it  unnecessary  to 
determine  whether  the  Appellant  ougVit  to  have  been 
allowed  further  time,  or  a  second  opportunity  for  the 
production  of  the  accounts  required  from  him.  Their 
Lordships  will  only  say  upon  this  point  that  the 
affidavit  filed  by  him  on  the  application  for' a  review 
are,  when  contrasted  with  his  grounds  of  appeal, 
extremely  unsatisfactory,  and  that  he  appears  to  have 
done  little  to  entitle  him  to  the  indulgence  of  the 
Court. 

They  are,  therefore,  not  prepared  to  say,  that  if  the 
production  of  the  accounts  required  had  been  necessary, 
those  delivered  were  sufficient ;  or  that  in  that  case 
there  would  have  been  any  such  improper  exercise  of 
the  discretion  of  the  Court  below  as  their  Lordships 
would  have  interfered  with.  Eut  they  think  that 
the  error  of  the  Court  bulow  was  in  the  dismissal  of 
the  suit,  on  the  ar-.sumption  that  the  production  of  any 
accounts  was  necessary  in  a  case  i^  which  there^was 
neither   jDlca  nor  proof  that^the  usufruct  had  liquidated 

(ff)  Sheonath  v.  Eamnath,  ji^os/.  413. 
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principal  and  interest,  and  no  deposit   had  been  made 
to  cover  the  balance  admitted  to  be  due. 

Their  Lordships,  on  the  whole  case,  are  of  opinion, 
that  this  appeal  should  be  allowed,  and  they  will 
humbly  recommend  Her  Majesty  to  reverse  the 
decrees  appealed  against,  and  also  the  order  of  remand 
of  the  22nd  of  JaAiuarij^  1857,  and  to  vary  the  decree 
of  the  iSth  of  December,  18-54,  by  declaring  that  the 
Appellant  was  entitled  to  the  possession  of  the  mort- 
gaged premises  as  absolute  owner,  by  virtue  of  the 
Conditional  sale  which  had  been  duly  made  absolute, 
bnt  was  not  entitled  to  a  decree  for  any  mesne  profits. 
Their  Lordships  think  that  the  Appellant  is  entitled 
to  the  costs  of  this  appeal,  and  also  to  all  costs  of 
the  suit  below,  up  to  and  including  the  costs  of  the 
Order  of' the  22nd  of  January,  1857. 

Considering  that  he  might  have  appealed  against 
that  prder,  and  that  his  conduct  in  the  subsequent 
proceedings  in  the  Court  below  has  not  been  satis- 
factory, their  Lordships  are  not  disposed  to  recommend 
that  he  should  have  the  costs  of  those  proceedings 
against  the  opposite  party.  He  will  of  course  be  en- 
titled to  a  refund  of  the  costs  (if  any)  which  have  been 
paid  by  him  under  any  of  the  decrees  reversed. 
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On  ajtp col  from  the  Court  of  the  Jiidicial 
Commissioner^ at   Oude. 


Hth  &  16th 
Dec,  1865. 


J_  HE  appeal  iu  this  case  was  brought  from   a  decree 
of   the  Judicial    Commissioner  of   Oude^   which    dis- 


■*  Present :  Members  of  the  Judicial  Committee, — The  Eight 
Hon.  Lord  Chehusford,  the  Eight  Hon.  Sir  James  AVilliam 
Colvile,  and  the  Eight  Hon.  Sii"  Edward  Vaughan  Williams. 

Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel. 


The  Limi- 
tation of  suits 
Act,No.XIV., 
of  1859, 
sec.  I.  cl.  9, 
limits  the 
right  to  re- 
cover money 
lent,  or  in- 
terest, to  three  years,  from  the  time  when  the  debt  became  due,  mi- 
less  there  is  a  written  engagement  to  pay  the  money  lent  or  interest. 
By  section  XXIV.  of  that  Act,  it  is  provided  that  such  Act 
should  not  take  effect  in  non-Eegulation  Provinces,  until  it  shall  be 
extended  thereto  by  public  notification  by  the  Governor- General  in 
Council,  and  when  extended,  all  suits  within  such  Province  which  shall 
be  pending  at  the  date  of  such  notification,  or  shall  be  instituted  within 
the  period  of  two  years  fi-om  the  date  thereof,  shall  be  tried  and  deter- 
mined as  if  the  Act  had  not  been  passed.  This  Act  was  not  extended 
to  the  Province  of  Oude  until  Jidi/,  1860.  In  a  suit  brought  in  January, 
1SG2,  to  recover  a  balance  of  money  lent  with  interest,  the  last  advance 
of  which  was  made  more  than  three  years  before  the  commencement  of 
the  suit,  it  was  held  by  the  Courts  in  Oude  to  operate  as  a  bar  to  the 
suit.  Upon  appeal,  such  finding  reversed,  as  it  fell  within  the  excep- 
tion pro-\dded  by  that  section,  and  was  to  be  determined  as  if  the  Act  had 
not  been  passed. 

A  letter  written  by  a  debtor  in  answer  to  a  demand  for  payment  of  a 
debt  and  interest,  in  which  he  promised  to  pay  the  debt  by  instalments, 
and  begging  to  be  let  off  payment  of  interest,  is  an  ample  acknowledg 
raent  within  section  IV.  of  the  Limitation  of  suits  Act,  N©.  XIV  " 
1859,  to  take  the  case  out  of  the  operation  of  that  Acs. 
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missed  an  appeal  brought  by  the   Appelleuts  against        ^s^^- 
a  decree  of  the  Judge  of  the   Civil  Court  of  Lucknotv^        Shah 
by  which   decree,   in  effect,   he   was  nonsuited  in  an       lall^^ 
action  instituted  by  the  Appellants  to  recover  a  balance        ^  ^■ 
of  Es.  11,278.  oa.  Op.,  for  principal  and  interest    due    I^ITIAZooD 
from  the  Respondent,   Naivah    Imtiazood  Dozvlah^   on     i^^'^'''^^"- 
account  of  loans  of  money  made  to  him   through   the 
other  Respondent,  Hajee  AH. 

These  two  decrees  were  based  on  the  provisions  of 
Act  iSTo.  XIY.  of  1859,  entitled  an  "  Act  to  provide 
for  the  Limitation  of  suits,"  sec.  I.,  els.  9  and  10, 
which  are  as  follows : — "  9.  To  suits  brought  to  re- 
cover money  lent  or  interest,  or  for  the  breach  of  any 
contract,  the  period  of  three  years  from  the  time  when 
the  debt  became  due  or  when  the  breach  of  contract 
in  respect  of  which  the  suit  is  brought  first  took  place, 
unless  there  is  a  witten  engagement  to  pay  the  money 
lent  or  interest,  or  a  contract  in  writing  signed  by  the 
party  to  be  bound  thereby  or  by  his  duly  authorized 
agent."  "  10.  To  suits  brought  to  recover  money 
lent  or  interest,  or  for  the  breach  of  any  contract  in 
cases  in  which  there  is  a  written  engagement  or  con- 
tract, and  in  which  such  engagement  or  contract  could 
have  been  registered  by  virtue  of  any  law  or  regula- 
tion in  force  at  the  time  and  place  of  the  execution 
thereof,  the  period  of  three  years  from  the  time  when 
the  debt  became  due  or  when  the  breach  of  contract 
in  respect  of  which  the  action  is  brought  first  took 
place,  unless  such  engagement  or  contract  shall  have 
been  registered  within  six  months  from  the  date 
thereof." 

The  same  Act,  in  section  IV.,  provides  for  a  revival 
of  the  right  to  sue,  by  an  acknowledgment  in  writing, 
u*i  follows  : — "  If  in  respect  of  any  legacy  or  debt,  the 
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J8G5^       person  who,   but   for  the  law  of  limitation,  would  be 
Shah       liable  to  pay  the  same  shall    have  admitted   that  such 
Lall^^      debt  or   legacy,   or  any  part   thereof  is  duo  by   an 
*'•  acknowledgment  in  writing    signed    by  him,  a  new 

Imtiazood  period  of  limitation,  according  to  the  nature  of  the 
original  liability,  shall  be  computed  from  the  date  of 
such  admission :  Provided,  that  if  more  than  one 
person  be  liable,  none  of  them  shall  become  charge- 
able by  reason  only  of  a  written  acknowledgment 
signed  by  another  of  them." 

And  section  XXIV.  provides,  that  the  act  "  shall 
not  take  effect  in  any  non-Regulation  Province  until 
it  shall  have  been  extended  thereto  by  public  notifi- 
cation by  the  Governor-General  in  Council,  and  that 
whenever  it  shall  be  so  extended,  all  suits  within  such 
Province  which  shall  be  pending  at  the  date  of  such 
notification,  or  shall  be  instituted  within  the  period  of 
two  years  from  the  date  thereof,  shall  be  tried  and 
determined  as  if  this  Act  had  not  been  passed." 

The  debt  was  denied  by  the  first  Respondent,  but 
both  decrees  were  in  favour  of  the  Appellants  on  the 
merits,  and  they  proceeded  entirely  on  the  provisions 
of  the  above  Act  of  Limitation  of  suits,  deciding,  in 
effect,  that  the  suit  of  these  Appellants  to  recover  the 
debt  was  barred  by  effluxion  of  time ;  and  that  there 
was  not  a  sufficient  acknowledgment  to  revive  the 
right  to  use. 

The  facts  of  the  case  were  as  follows  : — 

The  first  Appellant  in,  and  previous  to,  the  year 
1852,  carried  on  business  at  Luchiow,  in  the  Province 
of  Oiide,  as  a  Banker  and  Merchant,  using  the  names 
of  the  other  two  Appellants,  his  sons,  Gungadeen  and 
Boodhoo  Jce^  as  the  name  of  his  firm.  The  first 
Respondent    was    also     an     inhabitant    of    Lucknow, 
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and  he    as    well   as   his    ancestors   before    him   had        18G5. 
pecuniary    transactions    with   the    Appellant.      Pre-        Shah 
vious   to    the    year    1852    he    went    to     Calcutta   in     ^lall"" 
attendance     upon     the    Kina^     of     Oade,  and    there  '-• 

reraaiued,  leaving  his  wives  and  the  greater  number    Imtiazcod 
of  his  domestic  servants  behind  him  in  his  residence        o^\lah. 
at  Luchnoiv. 

On  his  departure  from  Oiide,  the  first  Eespon- 
dent  appointed  the  other  Respondent,  Hajec  AH,  his 
Mockhter,  to  manage  during  his  absence  his  pecuniary 
affairs  in  Luchnoiv,  and  in  particular  he  was  autho- 
rized to  receive  and  remit  the  first  Respondent's 
salary,  pay  for  the  maintenance  of  his  wives  and 
servants,  and  for  that  purpose  to  borrow  money  from 
the  first  Appellant,  Sh<.ih  Muk/iun  LalVs  firm,  when 
required. 

It  appeared"  that  the  allowance  made  by  the  first 
Respondent  for  the  maintenance  of  his  wives  and 
servants  was  at  this  time  Rs,  500  jycr  mensem,  and 
that  the  Appellant,  Shah  MuJcJiun  Lall,  being  de- 
sirous of  reducing  the  amount,  wrote  to  the  former 
asking  for  his  sanction  to  make  the  monthly  payment 
Rs.  150. 

To  this  communication  the  first  Respondent  wrote 
a  reply  in  a  letter,  bearing  his  seal,  and  dated  the  22nd 
Shahun,  1272  Hijree,  corresponding  with  the  month 
oi  May,  1855,  c.e.,  in  which,  after  referring  to  this 
proposal,  he  stated,  that  he  was  himself  unable  to 
make  a  greater  reduction  than  to  one-half  the  original 
sum — viz.,  to  Rs.  250  j^cr  mensem — as  he  considered 
they  would  not  be  able  to  manage  their  expenses  on 
a  smaller  sum  ;  but  he  at  the  same  time  wrote  as 
follows  : — "  You   and  3Iir::a   Hajee   AN  Bfff   are   at 


DoWLAH. 


3(jG  CASKS     IK     TITT':      PRIVY     CCOUNCII, 

1865.        liberty   to  make  any  reduction  j^ou  can,"   and  then 

Shah       added,  "  I  wish  you  will  pay  monthly  whatever  sum 

Lall        you  fix  upon."     The  Appellant,   Shah  Mukhiui  Lall^ 

^,  *'•  acted    upon   this    request,    and    continued    to    make 

iMTiAzoot)    advances  through  the  Eesj3ondent  Hajee  All. 

The  Appellants  subsequently  delivered  their  account 
to  the  first  Eespondent,  through  their  Gomashta,  at 
the  same  time  demanding  payment ;  and  he  acknow- 
ledged the  account  by  a  letter  written  from  Calcutta^ 
dated  the  20th  Suffer,  1277  Hijree  {September,  1860). 
It  was  neither  signed  nor  sealed,  but  bore  on  the 
envelope  the  following  words  :— "  To  Shah  MiiJchun 
Lall  from  Imtiazood  Dowlah  Bahadoor^''  and  in 
referring  to  the  account  received  by  him,  he  lamented 
the  revolution  in  Oude  as  having  ruined  him,  but 
mentioned  his  salary  as  being  still  enjoyed  by  him^ 
and  then  expressly  engaged  to  pay  the  debt  due  to  the 
Appellant,  Shah  MuJchun  Lall. 

It  appeared  that  only  two  of  the  promised  instal- 
ments, in  respect  of  the  debt,  were  ever  paid,  and  that 
these  amount  only  to  the  sum  of  Rs.  1,700,  for  which 
credit  had  been  duly  given  in  account. 

The  Appellant,  Shah  Mukhun  Lall,  having  been 
unable  to  obtain  any  further  payment,  brought  a  suit 
in  the  LiicJcnoiu  Civil  Court,  on  the  loth  Januarf/, 
1862,  at  first  in  his  own  name  alone,  against  the  first 
Respondent  as  Defendant,  to  recover  the  balance 
remaining  due  (after  crediting  the  above  payments), 
viz  ,  Rs.  11,278.  3a.  Op.  The  plaint  stated  the  prin- 
cipal facts  before  mentioned,  and,  amongst  others, 
the  settlement  of  accounts,  the  balance  then  struck, 
and  the  amounts  subsequently  advanced,  and  by 
the  plaint  he  charged  that  the  moneys  were  received 
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tlirough  the  Hajee  All,  as  the   Defendant's  agent,  and  ^'^^^• 

that  it  was  due  from  the  latter,  but  reinamed  unpaid,  Shah 

notwithstanding  repeated  demands.  J^^ll 


A  summons  was  served  upon  the  first  Eespondent, 


V. 

Nawab 


who  wrote  a  letter  to  the  Court,  bearing  his  seal,  in  Imtiazood 
which  he  acknowledged  such  service,  but  stated  that 
he  had  been  in  Calcutta  seven  years,  and  represented 
that  he  had  no  occasion  to  borrow  money  from  the 
Appellant,  Shah  Mukhuii  Lall,  whose  person  he 
stated  he  did  not  even  know. 

On  the  Gth  of  Jiine^  1862,  proceedings  were  had 
by  the  Civil  Judge  of  Lucknoiv,  when  the  letters 
and  other  documentary  proofs  of  the  Plaintii?  were 
produced.  An  Order  was  then  made  by  the  Judge, 
to  the.  effect,  that  the  Plaintilf  should  amend  his 
plaint  by  adding  to  the  record  the  names  of  his  two 
sons  (the  Co- Appellants)  as  parties  Plaintiffs,  because 
the  business  had  been  carried  on  in  their  names,  and 
that  the  Respondent,  Hajee  Alt,  should  be  made  a 
Defendant,  as  the  first  Respondent  had  transacted  his 
business  through  him. 

The  issues  settled  and  recorded  by  the  Judge  were 
as  follows  : — First.  Limitation.  Secondly,  whether 
Hajee  Ali  had  the  requisite  powers  from  the  Defendant 
to  contract  debts  ?  Thirdly,  whether  the  letters  pro- 
duced by  the  Plaintiff  as  those  of  the  Defendant 
were  really  letters  by  the  Defendant,  and  whether 
they  amounted  to  an  acknowledgment  of  the  present 
claim  ?  And,  fourth,  to  what  amount,  principal  and 
interest,  the  Plaintiffs  were  entitled  ? 

The  Civil  Judge  also  sent  a  letter  to  the  agent  of 
the  Governor-General  with  the  King  of  Oudc^  in 
Calcutta,  enclosing  written  interrogatories   to  be  put 
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i«D.j.  j^j;^(j  answered  by  the  Defendant,  the  first  Respondent, 

Shah  on  oath ;  and  directing  that  his  large  seal,  as  well  as 

i^'j^i^T^'  his  signature,  should  be  attached  to  his  answers  when 

^^  ^  taken  down  in  writins^.     The  Judsre    also    forwarded 

-Naavab  ,  ,  ^   ^  ^ 

Imtiazood  with  the  interrogatories  the  letter  of  the  first 
Respondent,  dated  the  5th  Ze//^,  in  the  Hijree  year 
1272,  corresponding  with  the  Christian  year  1855, 
and  above  particularly  mentioned  in  order  that  the 
same  might  be  put  before  him  and  examined  too. 

A  supplemental  plaint  was  filed  on  the  16th  of  June, 
1862,  in  order  to  carry  out  the  last-mentioned  Order 
as  to  parties ;  and  the  Respondent,  Ilajee  Alt,  was 
duly  served  with  a  summons  as  a  Defendant  in  the 
suit. 

On  the  29th  of  Jidu,  1862,  another  proceeding  in 
the  suit  was  had  and  recorded  by  the  Civil  Judge, 
when  the  interrogatories,  with  the  answers  of  the 
Ncavahj  were  filed.  In  these  answers  he  denied  that  he 
had  ever  any  money  transactions  with  the  Plaintiffs, 
or  that  he  ever  permitted  any  one  to  have  such  trans- 
actions ;  and  he  stated  that  he  never  heard  before  of 
such  transactions,  but  he  admitted  that  the  Respon- 
dent, Hajee  AH,  was  his  Karindah  (agent),  although 
he  denied  that  he  ever  wrote  "  to  Sahjee^''  or  to  the 
Appellant,  Shah  Mukhun  Lull,  to  advance  money  to 
him  on  his  account,  and  then  swore  that  he  "was  not 
aware  that  money  was  so  advanced,  and  that  nothing 
was  due  to  Plaintiffs  for  either  principal  or  interest. 
To  an  interrogatory,  asking  whether  the  last-men- 
tioned letter  (at  the  time  of  his  examination  shown  to 
him)  was  his  letter  bearing  his  seal,  he  answered  as 
follows : — "  The  seal  is  mine,  but  not  the  letter. 
llajce   Ali,    my    Karindah,    had    the   charge    of     my 
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DOWLAH. 


seal    when    I    was    in    Lucknoiv,    but    when   I   came        1865. 

to    Calcutta    I   brought  my   seal   with    me.     I    gave        Shah 

away  some  blank  pieces  of  paper  impressed  with  my        lTS^^ 

seal   to   be   used  when   required.     The   siorn   ^  SaivcV  ^- 

Nawab 
attached  to  the  end  of  the  letter  is  not  m}-  signature."    Imtiazood 

The  Respondent,  Hajee  Alt,  was  examined  as  a 
witness.  He  proved  the  payment  of  the  moneys 
through  himself,  the  execution  of  his  Mooktear- 
namah,  and  the  authenticity  of  several  of  the  letters 
and  documents  above-mentioned,  of  the  first  Re- 
spondent ;  and  as  to  the  last-mentioned  letter,  denied 
by  the  latter  as  aforesaid,  he  said  it  is  Defendant's, 
and  was  given  (to  Plaintiffs)  through  himself,  and 
that  he  had  received  it  through  the  Nawab^s  friend, 
Fuzul  AIL  He  also  produced  and  proved  two  addi- 
tional letters  addressed  to  himself,  and  bearing  the 
first  Respondent's  signature. 

Among  the  letters  put  in  evidence  were  the  follow- 
ing : — Translation  of  a  letter  (B)  to  the  address  of 
Sahjee  in  these  terms  : — "Dear  Sir, — After  compli- 
ments, I  beg  to  inform  you  that  I  have  received  the 
account  through  your  Gomashta,  Lalla  Shah  Soon- 
der^  and  become  acquainted  with  its  contents.  But, 
dear  Sahjee  !  it  is  known  to  the  world  how  we  have 
been  ruined ;  and  you  also  are  well  aware  of  my 
circumstances,  that  no  private  property  has  been  left 
to  me,  and  I  am  obliged  to  manage  my  expenses 
(out  of  my  salary  which  is  allowed  to  me)  the  best 
way  I  can. 

"  A  friendly  intercourse  and  money  transactions 
have  been  carried  on  between  you  and  me  for  a  long 
time,  and  there  never  took  place  any  disagreement  of 
any  kind,  and  even  now,  please  God,  no  difference 
will  arise.     I  am  every  way  willing  to  pay  off  your 
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j-Mjj.        inouej',  and  have  no  objection  on  that  head.     Bat  I 

Shah       vvish  you   wiU,   nnder  present  circumstances,  receive 

^^Lall  ""     from   me   the  principal   due   ta  you  by  iustabnents ; 

*•  my  means  do  not  enable  me  to  pav  vou  the  interest, 

Imtiazood    and  I  will  not  be  able  to  pay  it.     1  have  no  hesitation 

Jo^NLAH.     ^^,  objection  to  pay  you  the  principal   sum.     I  shall 

suffer  inconvenience,  but,  please  God,  I  will  pay  you 

your  debt  by  instalments  ;   but  I  certainly  demur  ta 

pay  the  interest,  because  I  do  not  know  how  to  pay  it. 

Under  such   circumstances,   it   becomes  you    also    to 

give   up  your  claim   to   interest,   because  you  and  I 

having  been  on  friendly  terms  far  a  long  time,  it  is 

nothing  but  proper   that  you  should  show  me  such 

consideration.     After  the  revolution   that  has  taken 

place  in  our  affairs,   may  God   enable  me  to  pay  off 

TOur  principal  debt  !     I    will    consider  myself  very 

fortunate,  and  thank  God  if  I  succeed  in  liquidating  it; 

"  I)/20th  Safer,  1277  Jlijree. 

"  Postscript.— Having  stated  above  that  I  am  ready 
to  pay  you  by  instalments,  I  take  this  opportunity  to 
let  you  know  that  I  can  arrange  to  liquidate  your 
debt  by  monthly  instalments  of  Es.  200  each,  to  be 
paid  to  you,  please  God,  monthly,  through  your  agent, 
when  I  receive  my  allovv'ance  from  the  British  Govern- 
ment." 

Translation  of  a  letter  (D.)  to  the  address  of  Shak 
Mukhun  Lall : — "Dear  Sir, — After  compliments,  I 
beg  to  inioryi  you  that  before  this  I  wrote  to  you 
that  I  could  pay  the  principal  by  instalments,  bufe 
that  you  would  excuse  me  for  the  interest,  but  you 
have  not  yet  sent  me  any  satisfactory  answer. 
I  therefore  write  to  you  again  that  a  friendly  com- 
munication and  money  dealings  have  existed  between 
you  and  me  for  a  long  time,   and  that  no  disagree-* 
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iiieiit  ever  arose,  nor  did  I  make  any  objection  in  ^'^''"'• 
my  dealings  with  yon.  I  did  whatever  yon  told  me.  Shatt 
I3nt  my  objection  to  pay  you  tbe  interest  now  arises  ^  lall' 
from  mv  being  involved  in  ruined  circumstances,  ^^ ' • 
which  is  known  to  the  world,  and  even  you  yourself  -Imtiazoo 
are  well  aware  that  I  have  been  robbed  of  all  the 
private  property  I  had,  and  that  notliing  is  left  to 
nie.  My  salary  was  stopped  for  a  Ljng  time ;  but 
as  it  is  now  allowed,  I  am  ready  to  pay  off  your 
principal  without  any  hesitation,  although  I  shall 
siiifer  much  inconvenience  even  by  paying  your  prin- 
-cipal,  because  God  knows  how  I  manage  my  expenses 
in  so  small  a  sum.  Ilfuce,  under  the  present  state 
of  affairs,  when  times  have  been  so  much  changed, 
'  it  is  nothing  but  proper  that  you  should  have  a  regard 
to  the  friendly  intercourse  which  has  subsisted  for  a 
longtime  between  you  and  me,  and  not  demand  the 
interest.  You  should  show  me  some  consideration, 
and  receive  the  principal  due  ,to  you  by  instalments. 
Pray  do  not  withhold  your  kindness  in  this  respect, 
and  under  present  circumstances  consider  it  a  booty 
if  you  have  your  principal  debt  liquidated.  I  am 
nnable  to  pay  the  interest,  and  can  by  no  means  pay 
it.  Otherwise  I  would  have  made  no  objection  to 
discharge  the  interest,  and  would  have  paid  it.  You 
should  send  me  an  early  answer.'' 

Translation  of  a  letter  (F.)  to  the  address  of 
Shahjce: — "Dear  Sir, — I  wrote  to  you  frequently 
asking  you  to  return  me  the  whole  of  my  bonds,  and 
to  have  one  drawn  in  lieu  of  them  ;  that  I  can  pay 
you  interest  at  the  rate  of  8  annas  per  cent.  ;  that 
3^ou  should  make  up  your  account  and  have  one  bond 
executed  for  the  aggregate  sura,  and  that  you  should 
receive  payment  from  me  by  monthly   instalments  of 
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180,5.       Jis.  200.  each,  and  I  told    the   same   to    your   agent; 

Shah       but    I  am  Surprised  to  find  that    neither   you    have 

Lall'^     written  to  me  anything  on  the  subject  up  to  this  time, 

''•  nor  has  your  agent  given  me  any  answer. 

Imtiazood        "  I  am,  therefore,  under  the  necessity  of  writing  to 

DowLAH.    yQ^^  again,  and  request  you  will  send  all  my  papers, 

consisting    of  bonds,  etc.,  which   you    have   in    your 

possession,  to  your  agent  here,  who  may   return  them 

to  me  and  have  one  bond  executed  in  liea  of  all  of 

them.     I  also  wish  that  your  agent  may    be   allowed 

to  receive  from  me  the  instalments  of  Rs.  200  a  month 

promised  by   me,  which  I  am  ready  to   pay.     Please 

send  me,  without   any   hesitfftion,  an  immediate   and 

complete  reply  as  soon  as  you  receive  this  letter." 

By  the  decree  of  the  Civil  Judge  at  Lackno?// 
(Mr.  F.  G.  Fraser),  the  suit  was  dismissed.  His 
judgment,  dated  the  29th  of  Jid/j,  1862,  was  as 
follows:" — "  That  the  Defendant  was  largely  indebted 
to  Plaintiff,  through  his  old  KarinJa/i,  Hajee  Ally 
there  can  be  no  doubt,  and  there  is  much  perjury  on 
that  score  in  the  Defendant's  deposition  taken  by 
commission  in  Calcutta.  But  therein  he  makes  im- 
portant admissions,  such  as  that  Hajee  All  was  really 
his  Karindah^  had  his  seal,  and  moreover  used  to  bo 
entrusted  with  carte  blanche,  bearing  impressions  of 
the  seal  made  by  Defendant.  In  different  papers, 
bearing  his  acknowledged  seal,  he  alludes  to  the 
debt;  in  one  he  authorizes  ^«_y'ce  All  to  treat  with 
Plaintiff'  for  advances,  and  proposes  that  £1,000  be 
paid  to  him,  and  in  one  he  binds  himself  to  Hajee 
^ /i*,  his  factor,  to  liquidate  all  Plaintiff's  claim.  All 
this  is  sufficient  to  prove  the  falsity  of  the  Naivab^s 
deposition  on  oath.  But  none  of  the  papers  alluded 
to  constitute  a  written  acknowledgment,  such  as  will 
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bar  limitation,  boing  all  much  above    three  years   old.        1865. 
Tiie  letters  B,  and  F,  alleged   to    be  from  Defendant,        sirln' 
and  sent  from    Calcutta,   are  written  within   the   term     Mukhcjn 
of  three  years,  but   they   prove  nothing  ;    neither  of         %.. 
them  contains  seal  or  mark  to  prov^e  that  they  came     ijJJi^^ooo 
from  Defendant ;  indeed,  do  not    ni3ntion    his   name.      Dowlah. 
A  cover  of  one  is  referred  to,   to  show   that    one  of 
these  letters  was  covered  by  it.     But   it  merely   men- 
tions  Defendant ;  is  evidently  not  in   his  hand,    and 
there  is  nothing  to   connect  him  with  it.      We  can  go 
into   no  inferences   in   such   a   matter,    or,   instead   of 
inferring  that  he  caused  the   unsigned  and   unsealed 
letter  to   be  sent,   we  might   infer  that^  Plaintiff  had 
got    his  own   Calcutta  agent  to   send  it   by   way  of 
supplying  what  would  be  inferred  evidence.     Bearing 
on  this  point,  I  would  remark  that  it  is  alleged    that 
Plaintiff  held  a  Bond  which  is  said  to  have  been  lost ; 
but  a  mom.  K,  certifying  to  the  fact  that  such  a  Bond 
was  given,    is  produced  by  Plaintiff,  as  written  by 
Hajee  Ali,  on  the  same  day  as    the  missing    Bond, 
such  a  certificate,  given  in   addition   to   a  Bond,  and 
saved  while  the  Bond  is  lost,  is  a  curious  substitution 
for  a  Bond.     It  professes  to  be  a  mare  mem.   unwit- 
nessed, and  signed  by  the  agent.     This,   at   the  best, 
cannot  have   the   same  weight  as  if  a  formal  Bond, 
signed  by  the  Defendant,   had  been  produced.     But 
even   such  a  Bond   produced,   unless  duly  witnessed, 
would  be  out  of  date,  because  even  to  it  only  a  three 
year's  run  would  be   allowed.     The  mem.  in  question 
is  marked  Iv,    and  states    that   all  previous  vouchers 
were  then  reduced  to  a   single   Bond,   the    one  lost, 
Now,  there  was  admittedly  no   other  Bond  executed 
by  Defendant,  or  on  his  account,  and  under  his  seal, 
after  that  date.     Yet  the  letter  F.,  with  its  envelope,. 
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18(5-5.        on  which  Phiintifi  relics  to   save   limitation,    proposes 

SnAii       that  all    previous   Bonds  be   reduced  to  a   single  one. 

Mrivii;::^     This  had   already  been  done,  if  K.  be  authentic  and 

^  V'  true  ;  and  in  this  case  the  letter  F.  is    open  to  suspicion 

Imtiazood    t»t  being  a  mere  manoeiivre  to  support   the  plaint,  or 

DowLAH.     jc  |f  really  can^^-  from  Defendant,  then  the  story  of  K., 

and  the  missing  Bjnd,   would  seem  to  be   apocryphal. 

Either   way,  it   shows  how  improper   it   would   be  to 

rest  on  such  papers  as  Plaintiff   relics  on  to   cure  the 

legal  defect  of  this  case.     As  I  can  liud  no  sufficient 

■  ground    to  recognize    any  part    of    Tlaintiff's    claim 

as  taken   out   of  the   Act  of  Limitation,    the  several 

transactions  b^iug  of  older  date  than  three  }'ears,  and 

unsupported   by    any  Bond,    and  without  any  such 

voucher  or  written  admission  as  would  give  the  case 

the  benefit  of  a  six  years'   term   of  cognizance,  I  feel 

obliged  to  dismiss  the  suit,  with  costs."' 

The  Appellants   appealed  to   the   Judicial  Commis- 
ssioner  of  Oiidc. 

The  hearing  of  the  appeal  took  place  on  the  26th 
of  JIarc/i,  1S63,  before  Mr.  G.  Gouper,  the  Judi- 
cial Commissioner,  when  b}'  a  decree  of  that  date 
he  dismissed  the  appeal,  delivering  the  following 
■judgment  : — "  The  (juestion  to  be  decided  in  this  case 
is  simply  whether  the  Appellants  hold  any  reliable 
Bond  binding  on  the  Respondents  of  latter  date  than 
three  years.  The  only  two  notes  which  fall  within 
the  period  are  B.  and  F.  The  original  letter  A.  con- 
tains no  promise  to  pay  ;  B.  is  unsigned  and  unsealed, 
and  it  is  obvious  that  it  will  never  do  to  admit  such  a 
document  in  evidence  against  the  alleged  writer.  F, 
too,  is  not  scaled ;  but  the  Judge  is  mistaken  in 
siying  that  it  does  not  even  mention  the  yatvab's 
name.     At  all  events,   there  is  his  name  now    on  the 
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note.  I  perceive,  moreover,  that  tlie  Judge  says  tliat  ^^■^''^■ 
the  Bond  K.  states  that  all  previous  vouchers  were  i^nxn 
then  reduced  to  a  single  Bond — the  lost  one.  lean-  lali/ 
not  find  any  statement  in  K.  xiU  that  is  said  in  ^,  ^• 
K.  is,  that  on  a  certain  day  accounts  were  struck,  and  iMiiAzoaD 
a  balance  of  Es.  7,003  appeared  against  Nawah  Imtia- 
zood  Dowlah.  The  witness,  Ilajee  AH,  however,  states 
that  all  the  sums  due  to  the  Plaintiff  are  included  in 
One  Bond  up  to  the  date  of  1st  S/ucban,  1273;  and 
that  is  snfficiont  to  support  the  Judge's  argument  that 
F.  is  probably  not  geuiiine,  seeing  that  it  prefers  the 
same  request — vn.,  that  all  former  Bonds  be  brought 
in,  and  a  new  oiie  executed.  Before  me,  the  Ap- 
pellant's Vakeel  pleaded  that  the  period  of  limitatioil 
should  be  calculated  from  the  date  of  the  payment  of 
the  last  instalment  of  the  debt,  which,  according  to 
his  account  books,  took  place  on  the  14  th  of  Jime^ 
'1859  ;  but  a  period  of  limitation  cannot  now  be 
renewed  by  a  payment,  unless,  it  be  made  at  a  time 
specifically  conditioned.  The  Appellants  must  take 
the  consequences  of  not  having  had  recourse  to  the 
ordinary  legal  precautions  for  tlie  protection  of  iheir 
interests.  It  is  impossible  to  admit  his  claim  on  the 
strength  of  unsealed  and  unsigned  papers,  or  on  the 
entry  of  the  payment  of  an  instalment  in  his  account 
books,  and  the  appeal,  therefore,  must  be  dismissed, '^ 
The  present  aj^peal  was  from  this  decree. 

The  Attorney- General  (Sir  /?.  Palmer,  Q.C.),  and 
Mr.  Leith,  for  the  Appellants. 

First,  there  has  been  a  miscarriage  of  justice^ 
The  Judicial  Commisioners  in  the  Court  below  were 
entirely  wrong  in  supposing  that  the  Limitation  of  suits 
Act,   Xo.   XIY.,  of  1859,  applied  at  all  to  the   case. 
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ISO-"-        Tliti  last  section  of  that  Act  expressly  provides,    that 
Shah       it  is  not  to  take   effect  in  ia  non-Regiilatioa   Province 
MuKiiLN     j-j,g  Qiijg    until,  first,  a  notification   has  been   issued 
V-  by   the    Governor-General    entrustini?    its    operations 

Imtiazood  to  such  uon-Kegulation  rrovince,  and  secondl}^,  when 
o^LMi.  g^  extended,  it  further  provides,  that  all  suits  within 
such  Province  which  should  be  pending  at  the  date  of 
the  notification,  or  should  have  been  instituted  within 
a  period  of  two  years  after  the  date  thereof,  should 
be  tried  as  if  the  Act  had  not  been  passed.  Here 
the  suit  was  instituted  in  January^  1862,  therefore 
it  falls  within  the  exception  provided  by  the  Act,  and 
the  question  of  limitation  must  be  governed  by  the 
law  as  it  existed  before  the  passing  of  that  Act.  Thig 
construction  Y*-ith  respect  to  the  question  of  limitation 
was  so  decided  by  this  Tribunal  in  SxUgvam  v.  Mirza 
Azim  All  Beg  (a),  npon  the  operation  of  the  Circular 
Order,  Xo.  104,  of  i860,  issued  by  the  Judicial  Com- 
missioners of  OuJe,  which  introduced  the  rule  of 
three  years'  limitation  to  simple  interests  debts  and  six 
years  to  rgistered  Bonds. 

Secondly,  even  if  the  limitation  of  three  years 
by  the  Circular  Order,  jS"o.  104,  of  1860,  applied, 
the  case  was  taken  out  of  operation  of  the  rule.  There 
has  been  a  revival  of  the  right  to  sue.  The  Eespondent, 
Naivuh  Imtiazood  Doiolah,  the  debtor,  by  an  acknow- 
ledgment in  writing,  in  the  letter  F.  signed  by  him,  as 
required  by  sec.  4  of  Act  Xo.  XIY.,  of  1859,  admitted 
that  the  debt  for  which  the  suit  was  brought  was  due. 
Therefore,  the  period  of  limitation  of  three  years,  com- 
puted from  such  admission,  had  not  expired  when  the 
suit  was  commenced.  In  that  letter  he  distinctly  recog- 
nizes the  debt,  and  he  promises  to  pay  it  by  instalments 

(«)   A>ift'.  p.    114. 
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of  Es.  200  a  month,  and  so  again  in  the  letters  B.  and        1865. 
D.  he  acknowledges  the  debt.     The  case    falls  within        Shah 
the  rule    laid  down    by  Baron  Parke  in   Tipj^ets  v.      '^l™^ 
licane  (a),  that  in  order  to  take  a  case    out  of  the       ^  *'• 
btatute  or    Limitations  by  a    part  j  payment,   it  must    Imtiazood 
appear  that  the  payment   was  made  on   account  of  a        owlah. 
debt  for  which  the  action  was  brought,   and   that  it 
was  made  as  a  part  payment  of  a   greater  debt,  which 
was  the  case  here. 

Lastly,  we  were]debarred  fi'om  giving  evidence  to 
prove  these  letters.  The  lower^Court  appears  to  have 
thought  that  letter  F.  should  have  had  the  seal  of 
the  first  Respondent,  and  he  stopped  the  case.  The 
appeal  Court,  under  section  55  of  the  Code,  could 
have  called  for  further  evidence.  Upon  all  principles 
of  justice  the  case  ought  to  be  remitted  to  the  Court 
below  to  admit  further  evidence. 

Mr.  Rolt,  Q>  C.,>nd  Mr.  T.  D.   Archibald,  for  the 
first  Respondent. 

The  real  points  are,  first,  upon]  the  genuineness  of 
the  three  letters  B.  D.  and  F.  put  in  evidence,  and 
secondly,  if  they  are  genuine,  whether  there  is  any 
acknowledgment  to  take^the  case  out  of  the  operation 
of  the  rule  of  limitation  of  suits,  under  Act  No. 
XIV.,  of  1859, 'or  by  the  Pwijab  Code,  introduced  by 
the  Circular  Order,  No.  104,  of  1860. 

First,  there  is  not  sufficient  evidence  to  prove  that 
Naivab  Imtiazood  Dowlah  was  ever  liable  at  all  in 
respect  of  the  claim  in  question,  but  even  if  the 
debt  was  proved,  the  right  to  recover  was  barred  by 
Act  No.  XIV.,  of  1859,  for  the  Limitation  of  suits, 
as  held  by  the  Court  below. 

(rt)  1  Crom.  Mee.  &  Eos   253. 
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Secondly,  the  objection   of  the  Appellants'  Counsel 
urged  here  for  the  lirst  time  that  the  case  is  taken  out 
of  the  operation  of  that  Act,  by  an  acknovrledgment  in 
writing  by  the  Nawah^  as  provided  by  sec.  4  of  Act  Xo. 
XIY.  of  1859,  cannot  now  be  entertained.     It  should 
have  been  pleaded.     Here,  however,  the  letters  relied 
on  were  not  proved  to  be  in  the  NuKrah^s  handwritingj 
nor  do  -they,  if  proved,  make  a  sufficient  acknowledg- 
ment of  the  debt  to  take  it  out  of  the  Act,  by  analogy  to 
the  Ens^lish  cases  on  the  Statute  of  Limitations.     Lord 
Teitterdmh  Act,  &th  Geo.  IV.,  c.  14,  sec.  1,   requires 
an   "  acknowledgment  in   writing"   to   take  the  case 
out  of  the  Statute   of   Limitations,   21  Jae.  I.,    c.  16.- 
In  this    case  the  same    construction    should  be    put 
on  the  word   '^  admission''  in  the  foufth  section   of 
the   Limitation   of    suits  Act  as   "  acknowledgment" 
in    the    English    Statute.     The    *'  admission"    there 
mentioned  must  show  an  inference  to  pay  on  request. 
That  principle  is   correctly   laid  down  in   Tanner  v. 
Smart    (a).     The  case  of    Hart  v.  Prendergast  (h\  is 
similar    to    the    present.     There  a  letter   in  answer 
to  an  application   for  the   payment  of  a  debt,   was  in 
these  words,  "  I  will  not  fail  to  meet  Mr.  //.  on  fair 
terms,  and  have  now  a  hope  that  before  perhaps    a 
week  from   this   date  I  shall  have  it  in   my  power  to 
jTay  him,  at  all  events,  a  portion  of  the  debt,  when  we 
shall  settle  about  the  liquidation  of  the  balance  ;"  but 
the  Court  hold  that  it    was  not  sufficient  to   defeat  a 
plea  of  the  Statute  of  Limitations. 

If  the  Appellants  felt  aggrieved  by  the  refusal  to 
hear  further  evidence,  they  should  have  appealed  from 
such  refusal,  and  not  now  at  the  last  moment  raise 
s-uch   an  objection. 

i_a)  &  Bu-.  &  Or.  (>dS.  {t)  14  Mee.  &  Wels.  741 
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Judgineut  was  delivered  by 

The  Itight  Hon,  Lord  Chelmsford, 

Tlie  printed  cases  both  of  the  AppeUant  and 
Eespondent  assume  that  the  question  upon  the 
appeal  is  to  be  governed  by  the  new  hiw  of  limitation 
in  the  Act,  No.  XIV.  of  1859,  But  the  last  section 
of  that  Act  pi"ovides  tliat  the  Act  ''  shall  not  take 
effect  in  any  non-Regulation  Province  (to  which  class 
<Jude  belongs)  until  it  shall  be  extended  thereto 
by  public  notification  by  the  Governor- General  in 
Council,  and  that  whenever  it  shall  be  so  extended, 
all  suits  within  such  Province  which  shall  be  pending 
at  the  date  of  such  notification,  or  shall  be  instituted 
within  the  period  of  two  years  from  the  date  thereof, 
shall  be  tried  and  determined  as  if  this  Act  had 
not  been  passed."  In  the  recent  case  from  Oudc, 
Saligram  v.  Mirza  Azm  All  B<;g,  (10  Moore's  Ind. 
App.  Cases,  1 14,)  it  appeared  that  the  Act,  No.  XIV, 
of  1859,  was  not  extended  to  Oude  till  Jub/^  1860, 
As  this  suit  was  commenced  on  the  l3th  January^ 
1862,  it  fulls  within  the  exception,  and  must  be 
determined  as  if  the  Act  had  not  been  passed. 

In  the  case  just  referred  to,  in  which  the  question 
arose  what  law  of  limitation  was  to  be  applied,  it  ap- 
peared that  since  the  annexation  of  the  Province  of 
Oude  various  rules  of  limitation  had  prevailed.  That 
in  1 857,  suits  of  the  nature  of  the  present  one  weie 
subject  to  a  limitation  of  six  years,  and  to  the  general 
provisions  of  the  Punjab  Code.  That  in  March,  185?, 
these  rules  had  been  modified  by  a  Circular  Order, 
No.  51,  which  had  afterwards  been-  repealed  by 
another  Circular  Order,  No,   104,  dated  the  -ilh  Juli/^ 
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1860.  And  their  Lordships  held  that  the  case  before 
them  was  to  be  governed  by  th^  last-mentioned  Order. 
Upon  the  authority  of  that  decision  it  appears  that 
this  case  must  fall  within  the  10  th  of  the  rules  then 
promulgated  under  that  Order.  This  declares  the 
period  of  limitation  to  be  three  years  "  in  all  suits 
for  money  lent  for  no  definite  period  or  for  interest 
thereon,  unless  there  is  a  written  engagement,  and 
where  Registry  offices  existed  at  the  time  such  en- 
gagement was  registered  and  signed  by  the  party  to 
be  bound  thereby,  or  by  his  duly  authorized  agent." 

The  rules  which  were  promulgated  under  this 
Circular  Order  were  modifications  of  the  Punjab 
Code  which  previously  existed,  and,  therefore,  it  may 
be  necessary  in  this  case  to  resort  to  that  Code  for 
the  purpose  of  detennining  the  time  from  which  the 
period  of  limitation  is  to  be  calculated,  or  the  cir- 
cumstances which  will  take  a  particular  case  out  of 
the  operation  of  the  limitation.  Having  ascertained 
the  law  to  be  applied  to  this  case,  we  proceed  to 
consider  the  question  to  be  decided. 

The  suit  was  instituted  by  the  Appellant,  carrying 
on  business  as  a  Merchant  at  Lucknoiv,  to  recover  a 
balance  of  Es.  11,278.  3a.  Op.,  principal  moneys  and 
interest  alleged  to  be  due  from  the  first  named 
Eespondent,  on  account  of  advances  made  to  him 
for  the  maintenance  of  his  family,  through  his  agent, 
the  other  Respondent,  Hujee  AIL 

The  plaint  was  filed  on  the  13th  of  January^  1862, 
and  the  last  advance  was  in  1858,  consequently  more 
than  three  years  before  the  commencement  of  the 
suit. 

Issues  were  settled  by  the  Judge,  the  first  of  them 
being  limitation,  and  the  case  was  ultimately  decided 
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upon  the  question,  whether  the  Plaintiff  had  given        ^sg5. 
sufficient  evidence  of  an  admission  of  the  debt  by  the        Shah 
Eespondent  to  prevent  the  application  of  the  period        lall^ 
of  limitation  to  his  claim.  ^^  ^'• 

In  order  to  prove  such  an  admission,  the  rhuatiii    Imtiazood 
produced  three  letters  marked  respectively  B,  D^  and 
F,  Letter  B.  appearing  by  its  own  date,  and  the  other 
two  letters  by  the  post-marks  upon  their  envelopes,  to 
have  been  written  in  the  year  1860.     The  letter  F. 
purports  to  be  signed  by  the  Nawah,  but  has  no  seal. 
The  other  two  letters  have  neither  signature  nor  seal, 
but  the  envelope  of  V.  appears  to  have  been  "  dis- 
patched by  Imatiazoocl^  Dowlah  Bahadoor  from  Khiz- 
zirpoor  in  Calcutta?^  Letter  F.  is  stated  to  have  been 
filed  with  the  plaint,    but  no  attempt  was  made  to 
prove  that  it  was  signed  by  the   Naiuab.     No   other 
evidence  was  given  of  the  letters  B.  and  Z>.,  except 
by  Hajee  Alt,   who  was  called   by  the  Plaintiff,   and 
said   ^'  B.  came  to  the  Plaintiff,  not  through  me,    D. 
ditto."     This  was  perhaps  scarcely  sufficient  to  admit 
them  to  proof,  but  the  Judge  received  them,  and  then 
the    question   arose    whether    being    admitted    they 
did  not  carry  with  them  intornal   evidence  of  their 
genuineness.     There  can  be  no  doubt,  that  when  the 
Nawah  left  Luchiow  his  family  remained  behind,  and 
would  require  to  be  maintained  during  his  absence. 
Hajee  All  was  appointed  his  Agent  by  a  Mookhtarnamah 
sealed  with  his  seal,  in  which  it  is  contemplated  that 
money  would  be  borrowed  from  the  Appellant's  firm, 
and  Hajee  AH  besides  this  authority  was  armed  with 
blank   pieces   of  paper  impressed  with  the  NawaV s 
seal,  to  be  used  when  required.     It  is  not  pretended 
that  the   family  were  maiutaiued  out  of  the  funds  of 
the  Nawah^  and  no  other  source  of  supply  was  ever 
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1865.       suggested,   except  that  which  was  derived  from  the 
Sh'h       Appellant.     Under  these  circumstances  the   debt   to 
Lall'      the  Appellant  was  incurred.     Ilis  claim  is  for  nothing 
^,'"-         else  than  advances   made   to   meet   the   wants  of  the 
Imtiazood   NaioaVs  family,   with  interest  upon  these  advances. 
The  Naivah  was  examined  upon  interrogatories.     He 
denied   all   knowledge   of   the    Appellant.      Asserted 
that  he  never  had  himself,  nor  permitted  any  one  to 
have,   any  money  transactions    with  him.     That  ho 
was  not  aware  that  money  had  been  advanced  by  the 
Appellant,  and  that  nothing  was  due  to  him  for  prin- 
cipal or  interest.     It  is  impossible  not  to  agree  with 
the  observations  of  the  Civil  Judge  («)  upon  these 
answers    of    the    Naioah.      "  That    Defendant    Wiis 
largely   indebted   to   Plaintiff  through   his  old  Kariii- 
dah^  Hajec  All,   there  can  be  no  doubt,  and  there  is 
much  perjury   on  that  score  in  the  Defendant's  depo- 
sition." 

But  if  the  Respondent  was  iudebted  to  the  Appel- 
lant through  his  agent,  is  it  all  credible  that  he 
should  have  been  ignorant  of  the  fact,  and  that  know- 
ing that  his  own  funds  had  not  been  applied  to  the 
maintenance  of  his  family,  he  should  never  have  had 
the  curiosity  to  inquire  from  what  source  the  supplies 
w^ere  drawn  ?  It  is  clear  that  he  must  have  known 
that  he  was  indebted  to  the  Appellant  for  the  means 
of  support  of  his  family,  and  it  is  most  improbable 
that  when  the  debt  had  grown  to  a  large  amount,  and 
his  own  affairs  had  suffi^-red  considerably  from  the 
annexation  of  the  province  of  Oude,  no  communica- 
tion should  have  taken  place  between  him  and  his 
creditor.  Assuming  the  probability,  in  this  state  of 
things,    that   something  would   have  parsed  between 

.'    Aiilr.  p.  372. 
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them,  it  v>'ill  be  found  that  the  letters  iu  (question  are        ^sos. 
precisely  those  ^yhich  might  have  been  expected  to  be        Shah 
written  under    the  circumstances.     They  are  in   the        L\ll 
followin>(   terms :     FHis  Lordships    read    the  letters       ^,  *'^ 
B.   D.    and   F.^    ante,  pp.    369-371,  and   proceeded.}     Imtiazood 

Assaining,  then,  the  genuineness  of  these  letters  to 
be  thus  established,  the  question  arises  whether  they 
contain  a  sufficient  admission  of  the  debt  to  prevent 
the  application  of  the  period  of  limitation  to  the  Ap- 
pellant's suit.  As  the  Judges  below  seemed  to  regard 
the  letter  F.  as  probably  not  genuine,  and  some  sus- 
picion may  rest  upon  it,  it  will  be  better  to  confine 
the  consideration  of  this  question  to  the  letters  B.  and 
P.  Their  Lordships  entertain  no  doubt  that  if  the 
question  were  to  be  tried  by  the  rules  of  English  law 
before  Lord  Tenterden' s  Act,  these  letters  offering 
to  pay  the  principal  money  by  instalments,  and  pray- 
ing to  be  excused  from  the  payment  of  the  interest, 
would  be  an  ample  acknowledgment  to  take  the  case 
out  of-  the  Statute  of  limitations,  and  they  are  not 
aware  of  anything  in  the  Punjab  Code  which  would 
lead  to  a  different  construction*  The  Judges  in  the 
Courts  below  dealt  with  the  questions  rather  sum- 
marily, and  disposed  of  the  case  without  affording  the 
Appellant  an  opportunity  of  supplying  any  deficiency 
which  they  found  in  his  proof.  But  if  they  pro- 
ceeded upon  the  Act  for  the  limitation  of  suits,  Xo, 
XI Y.  of  1850,  and  both  the  Civil  Judge  and  the  Ju- 
dicial Commissioner  thought  that  letter  F.  was  out  of 
the  question,  their  conclusion  was  right,  because  letters 
B.  and  D.  being  with)ut  signature,  there  was  no 
acknowledgment  in  writing  signed  by  the  party  to  be 
charged.  But  that  Act  not  being  applicable,  and  an 
admission  of  the  debt  being   all  that  was  requisite    to 
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1865.  save  the  limitation,  even   if  letter  F.  were  put  aside, 

Shah  the  letters  B.  and  B.  being  before    the  Judges,  they 

iiALL  ought    to    have    considered    them    and    determined 

^^  *'•  whether  they  were  sufficient  to  prevent  the  Plaintiff's 

Nawab  .  .... 

Imtiazood  remedy  being  barred.  To  this  con:-iideration  their 
minds  were  never  applied,  and  in  dealing  with 
another  point  which  arose  in  the  case,  there  seems  to 
have  been  a  miscarriage.  It  was  proved  by  Hajee 
A  U  that  the  ^awaVs  brother,  Hadee  Ali  Khan,  paid 
the  Appellant  Rs.  1,700,  in  two  sums,  after  he  became 
agent.  The  Civil  Judge  appears  to  have  entirely 
overlooked  this  fact.  But  the  Judicial  Commissioner, 
dealing  with  the  argument  that  the  period  of  limita- 
tion should  be  calculated  from  the  last  of  these  pay- 
ments, which  was  made  on  the  14th  of  Juhj^  1859, 
observed  («)  that  "  a  period  of  limitation  cannot  now 
be  renewed  by  a  payment  unless  it  be  made  at  a  time 
specifically  conditioned."  It  is  difficult  to  understand 
to  what  Code  the  Judicial  Commissioner  was  referring 
when  he  made  this  observation.  In  the  Act,  Xo. 
XIY.  of  1859,  there  seems  to  be  no  provision  giving 
effect  to  a  payment  on  account,  or  partial  satisfaction. 
The  Punjab  Code,  Part  II,  section  1,  clause  6,  limits 
suits  to  a  certain  time  after  the  cause  of  action  shall 
have  arisen,  unless  (amongst  other  things)  the  com- 
plainant has  "  obtained  an  admission  or  partial  satis- 
faction of  his  demand  from  the  opposite  party." 

But  from  clause  7  it  appears,  that  it  is  not  every 
part  payment  which  will  amount  to  "a  partial  satis- 
faction of  demand"  within  the  meaning  of  the  rule. 
It  must  be  a  payment  acccording  to  a  regular  and  con- 
tinuous course  of  dealing,  "  something  tantamount  to 
a  running  account."     It  was  this  qualification  which 

{a)  Ante,  275. 
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tbe  Judicial  Commissioner  probably  bad  in  bis  miud       ^^^^• 
when  he  made    the   observation ;   but  if  he  meant  to       Shah 
apply  this  Code,  and  had  turned  to  the  words  of  it,  he       lall 
probably  would  have  thought  that  the  payments  made      nawab 
by  the  Defendant's  agent  upon  an  account,  continued    Imtiazood 
monthly  for  several   months,  ought  to  be  regarded  as 
tantamount  (at  least)  to  a  running    account,     if  not 
itself  correctly  described  as  a  running  account. 

The  case  has  not  been  properly  dealt  with,  nor 
fully  and  sufficiently  considered  in  the  Courts  below, 
and,  in  their  Lordships'  opinion,  it  ought  to  be  sub- 
mitted to  further  and  more  careful  investigation. 
They  will,  therefore,  recommend  to  Her  Majesty^that 
the  decrees  be  reversed,  and  the  cases  remitted  to 
the  Court  below  for  trial  of  the  issues  between  the 
parties. 


VOL,  X, 
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Xamala  Naicken     -         -         ,         .     Appellanfy 

AND 

PiTCHACooiTY  Chetxy         -         .         -     Respondent-* 
On  apijeal  from  the  High  Court  at  Madras 
,  „  ,  „     X  HE    appeal    in    this  case  was  brouerht  by  Kamala 

1st,  2ud,  &      -^  ^  ^  , 

4th  Dec,     'Naicken^    the     Ztemindar   of   Ammaj/a   Naickanur^  the 

^^,„^^^^     Defendant  in  a    suit    instituted    by   the    Respondent 

foi- a^term'^of  '^g^^i^st  hiiu  in  the  Civil   Court    of    Madura  ;    which 

a.Ze,uindury,  suit  sought  relief  in   the    nature   of   an   injunctioR 

brought  a  i  .  it  ■»  p 

suit  against    to   prevent   the   Appellant,   as    lessor,    irom      luter- 
toprevent js!  fcring   with   the    possession   and  enjoyment   of    the 

interfering 

Ss^on^  wMch  *  Present :  Members  of  the  Jwff/cM^  Committee,— Tlhels.ig\\iB.on. 

he  had  under  Lord  Chelmsford,  the  Eight  Hon.  the  Lord  Justice  Knight  Bruce, 

*^®  ^T'^.  the  Eight  Hon.  the  Lord  Justice  Turner,  the  Eight  Hon.  Sir  James 

him  by  B.  in  WilliamColvile,andthe  Eight  Hon.  Sir  Edwai*d  Vaughan Williams* 

consideration     j^^sessor  .-—The  Eight  Hon.  Sir  Lava-ence  PeeL 
Gi  certain 
pecuniary 

advances  made  by  him  to  B.  The  relief  sought  was  in  effect  an  injunction 
to  restrain  E  from  collecting  the  revenue  of  the  Zemindar y.  The  defence 
Bet  up  by  B.  in  his  answer  was,  in  substance,  that  the  lease  was  an 
executorv  contract,  and,  being  withoiit  consideration,  could  not  be 
enforced";  and  was  moreover  void  for  maintenance,  by  reason  of  a  subse- 
quent agreement  for  the  advance  of  a  sum  of  money  to  carry  on  a  suit, 
which  agreement  had  not  been  carried  out.  The  Judge  of  the  Civil  Court 
adopted  this  view,  and  held  the  lease  void.  The  High  Court  of  Madras  on 
appeal  treated  the  case  as  a  suit  for  specific  performance,  and  decreed 
execution  of  the  lease.  Upon  appeal  the  Judicial  Committee  sustained 
the  decree  as  to  possession  under  the  lease  ;  but  as  it  appeared  from  the 
evidence  questionable,  whether  the  transaction  in  respect  of  the  lease  did 
not  really  operate  only  as  a  loan,  and  as  a  right  to  redeem  might  exist, 
the  affii-mancewas  made  with  a  declaration,  that  itwas  to  be  without  pre- 
judice to  the  claim  (if  any)  of -B.  to  which  he  might  be  entitled,  and  to 
any  question  which  might  be  raised  as  to  the  amount  actually  advanced 
by^.  taB, 
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profits  of  that  Zemindanj.     The  Respondent  claimed        1865. 
under  a  lease,   dated  the   17th  of  September^   1851,      kImIla 

of    the    Zemindanj    for     the    term    of     ten     years,  ^"^^^cken 

Bv  the  decree    of  the  Civil  Court,  Mr.   Cotton,  the  P'tchacoottt 

*'  C  HETTV 

Civil  Judge,  held,  first,  that  the  lease  had  been 
cancelled  by  a  subsequent  agreement  executed  by 
the  Respondent  on  the  25th  of  November,  l85l, 
and  secondly,  that  as  the  transaction,  as  between 
the  Appellant  and  Respondent,  was,  in  his  opinion, 
of  the  nature  of  maintenance  and  savoured  of  cham- 
perty, the  lease  was  not  a  legal  or  valid  instrument, 
the  provisions  of  which  could  be  enforced  either  iu 
law  or  equity.  Upon  appeal  this  decree  was  reversed 
by  the  High  Court  at  Madras  (consisting  of  the  Chief 
Justice,  Sir  Colley  Harman  Scotland^  and  Mr.  Justice 
Strange)^  and  by  that  Court's  decree  it  was  declared, 
that  the  Respondent  was  entitled  to  specific  perform- 
ance of  the  lease  and  to  the  possession  and  enjoyment 
of  the  Zemlndary,  under  the  terms  of  the  lease.  The 
present  appeal  was  from  this  decree. 

The  case  of  the  Appellant  was,  that  as  the  agreement 
of  the  25th  November,  1851,  was  proved,  and  the 
Respondent  having  failed  to  pay  the  money  therein 
mentioned,  the  lease  under  the  circumstances  became 
forfeited  and  void ;  and,  therefore,  that  the  decree  of 
the  High  Court  was  unjust  in  decreeing  specific  per-> 
formance  of  the  lease.  On  the  other  hand,  the  Respon- 
dent insisted  that  the  lease  was  valid  and  the  agreement 
a  fabricated  document,  and  submitted,  that  the  objec- 
tions of  champerty  and  maintenance,  even  if  raised 
upon  the  pleadings,  were  not  sustainable. 

The  substance  of  the  pleadings  and  evidence  appear 
sufficiently  in  their  Lordships'  judgment. 


JS8 
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186.7. 

Kamala 

Naicken 

V. 
PiTCHACOOTTT 

Chetty. 


21.st  Dec. 
1865. 


The  Attorney-General  (Sir  B.  Palmer,  Q.  C), 
Mr.  17.  H.  Mclvill,  and  Mr.  J.  D.  Maijne, 
for  the  Appellant ;  and 

Sir  Hugh  Cairns,  Q.  C,  and  Mr.  W.  W.  Maeke- 
so?i,  for  the  Eespondent. 

Their  Lordships'  judgment  was  pronounced  by 
The  Eight  Hon.  Lord  Chelmsford. 

The  original  suit  out  of  which  this  Appeal 
arises  was  instituted  in  the  Civil  Court  by  the 
Eespondent,  for  the  purpose  of  obtaining  undisturbed 
possession  of  a  lease  of  the  Zemindary  granted  to 
him  by  the  Appellant,  the  Zeinmdar, 

The  lease,  which  is  dated  the  1 7  th  of  Septemher^ 
1851,  recites  that  the  Appellant  had  leased  out  to  the 
Eespondent  the  whole  of  the  TLemindary  for  a  period 
of  ten  years  from  FiisU,  1267  (answering  to  the  year 
1857,  A.D.),  and  had  fixed  the  amount  of  lease  at 
Es.  19,000  per  annum.  It  then  directs  that  out  of 
the  Es.  19,000  the  lessee  should  pay  the  pesh  kist  of 
the  Zemindanj,  at  Es.  13,961.  8a.  6p.,  and  certain 
othei  expenses,  amounting  in  the  whole  to  Es.  16,469. 
8a.  6p.,  and  that  out  of  the  amount  to  be  realized 
during  the  ten  years  at  Es.  2,530.  7a.  6p.,  after  de- 
ducting the  Es.  16,469,  8a.  6p.,  Es.  3,000,  which  the 
lessor  states  "  I  have  up  to  this  day  borrowed  from 
you  under  the  Bonds  executed  to  you  by  me  and  its 
interest,"  should  be  paid  (for  this  is  clearly  what  was 
intended,  although  the  sentence  is  not  (;omplete) ; 
and  it  then  proceeds  thus  :  "  that  if  I  can  afford  to 
pay  the  same  before  the  lease  of  the  Zemindary  shall 
take  effect  in  Fitsli,  1267,  you  should  receive  the 
principal  and   interest  ;   that    I   should   also   pay   the 
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said  amount  if  demanded  by  you ;   that  even  if  tbe        1865. 
said  debt  may  be  thus  discharged,   still  you  would,      Kamala 
without  any  objection  whatever,  enjoy  the  lease  of  the     Naickex 
said  Zemindar {/  for  the  said  ten  years,  in  consideration  PiycHAcooTTr 
of  the  assistance  you  have  done  to  me  ;   that  as  you 
have  at  my  request  agreed  to  lend  me  Es.  18,000,  in 
order  to  discharge  my  debts,  and  you  should,  after 
getting  possession  of  the  said  Zemindar y^    lend  me 
Es.  6,000,  in  Fusli,  1267,   Es.  5,000  in  the  following 
Fusli^   and  Es.   5000  in  the  next  following  Fasli ; 
and  should  credit  for  these  sums,  and  the  said  sum  of 
Es.   3,000  (in  the  event  of  it  not  being  paid  before 
the  lease  takes  effect),   the  aforesaid  annual  residue  ' 

Es.  2,530.  7a.  6p. ;  that  in  the  event  of  my  not 
requiring  the  said  loan,  you  should  deduct  the  said 
sum  of  Es.  3,000  and  its  interest  from  the  amount 
to  be  realized  by  you  for  the  debt  at  Es.  2,530  per 
annum,  and  pay  me  the  remainder  annually."  The 
Appellant,  on  the  same  day,  executed  two  Bonds  to 
the  Eespondent,  one  for  Es.  2,000  and  the  other  for 
Es.  1,000.  The  Bond  for  Es.  2,000  is  in  these  terms, 
"  To  meet  the  cost  of  suit  now  instituted  by  me,  and 
the  demand  of  Ramakrishna  Setti  by  means  of  pre- 
cept, &c.,  I  have  up  to  this  date  borrowed  of  you  the 
sum  of  Es.  2,000.  For  this  sum  of  Es.  2,000  and  the 
interest  thereon,  at  1  per  cent,  per  mensem,  I  have 
rented  out  to  you  my  Zcmindary  for  a  term  of 
ten  years  from  Fusli,  12G7,  and  executed  a  lease 
specifying  the  amount  of  the  rent  to  be  Es.  2,530. 
7a.  6p.  per  year :  therefore  you  should  credit  this 
rent  amount  towards  the  principal  and  interest  in 
question.  If  you  require  the  said  principal  and  in- 
terest before  the  said  Zcmindary  is  put  in  your 
possession  in   Fusli,    riG7,   I   shall  pay   them,  and  I 
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IS65.  shall  also  discharge  the  said  debt  if  I  could  get 
Kamalv  coin.  Although  the  debt  may  be  discharged  ag 
Naicken  aforesaid,  yet  there  is  no  objection  whatever  iu 
piTCHAcooTTT  jQUF  eojojing  the  lease,  of  the  said  Tiemindary^ 
under  the  terms  of  the  lease,  for  a  term  of  tea 
years  from  Fudi,  1267.''  The  Bond  for  Rs.  1,000 
recites  the  execution  of  the  bond  for  Rs.  2,000,  and 
in  all  other  respects  is  exactly  similar.  In  addition  to 
these  securities  the  Appellant  on  the  same  day  (the 
17th  of  Septemher^  1851),  issued  an  order  to  the  in- 
habitants of  the  villages  in  his  Zemindarij^  reciting 
the  lease  to  the  Respondent  from  Fusli,  1267,  to  FusHy 
1276,  directing  them  ''  to  continue  to  pay  during  the 
said  Fusli  to  the  said  Seitiur  (the  Respondent),  or 
his  agents,  all  sorts  of  revenue,  and  place  themselves 
under  his  orders." 

Upon  the  arrival  of  the  term  at  which  the  Respon- 
dent became  entitled  under  the  lease  to  the  possession 
of  the  revenue  of  the  Zemindar ?/,  he  sent  the  above 
order  of  the  Appellant  to  the  inhabitants  of  the 
villages,  but  found  that  the  Appellant  had  issued  a 
counter  order,  directing  them  to  send  to  himself  the 
collections  and  accounts. 

The  Respondent  thereupon  instituted  his  suit  iu 
the  Civil  Court  of  Madura,  praying  for  a  decree 
adjudging  the  Defendant  not  to  interfere  with  and 
prevent  his  enjoyment  of  all  the  incomes  of  the 
Zcmi72da?y. 

The  Plaintiff  in  his  plaint  recites  that  having 
obliged  the  Defendant  by  lending  him  Rs.  3,000  on 
the  17th  of  September,  1851,  in  relief  of  the  distress 
•  which  he  had  been  subject  to,  he  has  leased  out  to 
him  the  whole  of  his  Zemindar y,  and  then  sets  out 
the  stipulation?  in   the  lease,   and   after   stating   the 
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talcid  Or   order   to  the   inhabitants  of  the  villages  of        1865. 
the  same  date,  he   alleges  that  he  had  sent  a  copy  of      Kamala 
the    Defendant's    takid   with   his    own    taldd   to   the        ^^^^en 
villagers  who  had  admitted  them,  but  that  Defendant  p^chacoowt 
had  sent  a  counter  order,  and  had   thus  prevented  him 
from  holding  according  to  the  terms  of  the  lease,  and 
he  prays  for  a  decree  in  the  terms  above  mentioned. 

The  Defendant  by  his  answer  alleges  that  the 
Plaintiff,  a  Merchant,  has,  with  a  view  of  defrauding 
the  Defendant  and  getting  the  agreement  in  question 
from  him  by  holding  out  to  him  hopes  of  pecuniary 
and  other  assistance,  executed  separate  documents  to 
the  Defendant's  men,  and  having  thus  gained  them 
over  and  caused  them  to  persuade  the  Defendant, 
has  thus  fraudulently  obtained  the  agreement  in 
question. 

That  the  sum  of  Rs.  3,000,  which  is  said  to  have 
been  advanced  to  the  Defendant  by  the  Plaintiff  for 
the  agreement  in  question  was  never  paid.  That  the 
Plaintiff  has  entirely  omitted  to  mention  in  his  plaint 
the  stipulations  of  the  documents  passed  respecting 
the  same,  and  the  documents  passed  in  pursuance 
thereof  in  regard  to  certain  other  transactions,  as  also 
the  stipulation  of  these  documents  by  which  the 
Plaintiff  is  bound  to  do  certain  acts. 

The  Plaintiff  in  his  replication  denies  that  the  lease 
was  obtained  by  holding  out  any  hopes  to  the  Defen- 
dant, or  by  executing  any  documents  to  the  Defen-r 
dant's  men  as  alleged  in  the  answer.  And  as  to  the 
Ps.  3,000  not  having  been  paid,  he  states  that  the 
Defendant  has  not  only  executed  a  Bond  for  the  sum 
of  Rs.  3,000  which  is  said  in  the  plaint  to  have  been 
lent  to  him  by  the  Plaintiff,  but  has  also  acknow- 
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1865.        ledged  his  (Defendant's)  receipts  of  the  same   in  the 
Kamaia     said  lease. 
Naicken         ^^^  j^g^^^  ^^^  Defendant  by  his  rejoinder  states 

^Chetty!"  "  *^^*  about  seven  years  ago  the  Plaintiff,  with  a  view 
of  obtaining  a  lease  of  the  Defendant's  Zemi?ularf/^ 
and  breaking  his  friendship  with  Mr.  Fonddair,  who 
had  obtained  an  Izai'adar  and  had  held  dealings  with 
him  at  the  time,  caused  the  Defendant  to  institute  a 
suit  against  that  gentleman,  and  held  out  to  him 
hopes  of  pecuniary  assistance  for  that  suit,  for  the 
precept  to  which  the  Defendant  was  then  liable,  and 
other  necessary  expenses.  That  the  Plaintiff  has 
also  caused  the  Defendant's  men  and  friends  (whom 
he  gained  over)  to  persuade  the  Defendant,  and 
having  thus  obtained  the  lease  has  executed  separate 
agreements  to  them,  giving  them  certain  shares  in 
the  said  lease  as  follows,  viz.,  one  eighth  share  for  the 
Defendant's  manager,  Muttaya  Pillai^  in  the  name  of 
his  j^ounger  brother  Mayandiija  Pillai ;  one  thirt)'- 
second  share  for  his  Raijasam  (Clerk),  Sahhramaniya 
Pillai^  in  the  name  of  his  brother-in-law,  Sankara^ 
Ungum  Pillia ;  five  thirty-second  shares  for  his  friend 
Varadaya  Naikar  ;  and  five  thirty-second  shares  for 
Kalaryar  Kovil  Chella7na  Ayar,  a  friend  of  both  the 
parties,  in  the  name  of  his  son,  Aiyairayar.  These 
particulars  came  to  the  Defendant's  notice  lately. 
That  the  Plaintiff  obtained  two  Bonds  from  the 
Defendant  (on  the  date  of  the  said  document)  for  the 
sum  of  Rs.  3,000,  which  he  required  at  the  time,  but 
paid  him  only  Rs.  500  at  the  time.  With  the  aid  of 
this  money,  the  Defendant  instituted  a  suit  against 
the  said  gentleman  in  lN"o.  4  of  1851,  on  the  file  of 
this  Court  of  Rs.  23,000.     The  Plaintiff  has  subse- 
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quently  paid  to  the   Defendant   only   Rs.   52   on  one         1S65. 
occasion,   and  Es.   500   on  another  occasion,  and  has      Kamala. 
executed  to  him  an   af'reement  of  the  25th  of  Xovem-      ^^aicken 
be)\   1851,   to  the  effect  that  if  he  should  fail  to  pay  PiTCHAcooTTr 
the  rest  of  the  amount    within  five  days,  he  would 
return    the  lease    and    bond,    and    receive    back  the 
amount  advanced  by  him.     The  Plaintiff,  who  failed 
to  pay  the  money  within  the   said  time,  having  been 
demanded  about  the  same,  has   stated  in  the  presence 
of  certain   midiators  that   he   would,    according  to  his 
younger  brother's   advice,   return   the  said  lease,  &c., 
and  that  thei  said  sum  of  Rs.  1,000  and  odd  should  be 
paid  back.     Accordingly,  the  said  amount  was  read)', 
and  the   Plaintiff  was   searched  for,  but  he  could  not 
be  found.     The  Plaintiff'   having  failed  to    give  any 
pecuniary  assistance  according  to  his  positive  promise 
and  concealed  himself,   the  Defendant  was  obliged  to 
pay    Rs.    1,000    and    odd    for    Madura  Ramahristna 
ChctWs  precept  through  Mr.   Fondclair^   and  to  with- 
draw the  said  suit  jS"o.  4  ;  and  the  Defendant's  grove 
of  tamarind  trees  and    karamal   (tanks),    which    can 
yield  Rs.  5,000  per  annum,  were  sold  at  auction." 

From  the  singularly  loose  and  inexact  character 
of  the  pleadings,  it  is  scarcely  possible  to  discover 
what  were  the  precise  questions  intended  to  be  raised 
between  the  parties,  and  no  copy  of  the  issues  is  to  be 
found  amongst  the  printed  proceedings. 

It  is  clear,  however,  that  two  of  the  main  questions 
of  fact  to  be  tried  were  : 

First,  whether  the  lease  of  l7th  oi  September ^  1851, 
was  obtained  by  undue  influence;  and,  secondly, 
whether  the  document  of  the  25th  of  November,  1851, 
was  a  genuine  document. 

Another  question  arose  as   to  the  payment  of  the 
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.i!!L      -^'^-  ^'^"^^  ^^^   ^^^^   Plaintiff  to  the  Defendant,   whicb 

Kamala      although  not  decisiye  of  the  suit,  has  yet  an  important 

AicKEN     ijearing  upon  the   genuineness  of  the  document  upon 

rrTt^HACooTTY    ^y^ich  tho  CBse  principally,  if  not  altogether,  depended. 

The   Plaintiff  rested  the  proof  of    his  case   entirely 

upon  the  lease  of  the    ITtli    of  Seirtemhcr^    1851,    and 

the  two  Bonds    of  the    same    date  executed  by  the 

Defendant,   in  Avhich  the  advance  of   the   Ks.  3,000 

before  their  execution  is  distinctly"  admitted,  aud  also 

upon  the  order  to  the  inha^bitants  to  pay  to  the  lessee 

or  his  agents,  after  the  commencement   of  the  lease, 

the  whole  revenue  of  the  Ticmindanj. 

The  Defendant;  in  support  of  the  allegation  itt 
liis  rejoinder,  produced  a  document,  dated  the  2()th  of 
November^  l85l,  and  purporting  to  be  attested  by 
three  witnesses,  and  to  have  been  engrossed  by  one 
Appavabjai\  of  Madura.  And  he  called  five  wit- 
nesses to  prove  its  execution.  Of  these,  two  were 
the  persons  whose  names  appeared  as  attesting  wit- 
sesses,  the  third  name  being  that  of  a  person  who 
was  proved  to  have  been  dead  several  years,  and 
another  was  Appavanjar^  the  alleged  writer  of  the 
document.  All  these  five  witnesses  swore  to  the 
execution  of  it  by  the  Plaintiff  in  their  presence. 
In  addition  to  this  evidence,  four  of  the  witnesses 
stated  in  almost  the  same  words^  that  "  the  Plaintiff 
did  not  act  up  to  the  conditions  of  the  agreement. 
That  as  soon  as  the  term  of  the  agreement  had 
expired,  the  Defendant  sent  for  the  Plaintiff'  and 
asked  hiui  to  receive  back  tho  in  )iiey  and  return  the 
lease  aud  the  ]5onds.  That  the  Plaintiff  said  in  a 
week  he  would  send  for  aud  return  the  documents 
and  receieve  back  the  money." 

Upon  the   case  thus   presented  the   Civil  Judge   of 
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Madura    dismissed   the  suit  on  the  ground  that  the        i^Ga. 
alleged  lease  was  an   executory   contract,   and  being      Ivamal.\ 
without  consideration  could  not  be  enforced,  and  also      ^  ^^l^^^^ 
that  the  transaction  was  void  for  maintenance.  riTrHAcooTTT 

Upon  appeal  to  the  High  Court  of  Judicature  the 
objections  taken  b}''  the  Civil  Judge  were  overruled, 
and  the  case  remanded  to  him  to  be  disposed  of  upon 
its  merits  generally.  It  is  perhaps  unnecessary  to 
consider  the  objections  upon  which  the  Civil  Judge 
-originally  disposed  of  the  case.  They  were  very 
slightly  alluded  to  in  the  argument  before  their  Lord- 
ships, and  are  not  entitled  to  any  weight.  On  the 
return  of  the  case  to  the  Civil  Judge,  he  decided 
upon  the  merits  in  favour  of  the  Appellant.  lie 
thought  there  was  no  cause  to  question  the  truth  of 
the  evidence  and  genuineness  of  the  document  of 
the  25th  of  November^  185 1,  that  the  lease  of  the 
Zcmindarfj  was  cancelled  by  it,  and  he,  therefore, 
decreed  that  the  PhiintiS's  suit  be  dismissed.  Upon 
appeal  the  High  Court  of  Judicature  reversed  this 
decree,  and  gave  judgment  that  the  Plaintiff  wivs 
entitled  to  specific  performance  of  the  lease,  and  to 
the  possession  and  enjoyment  of  the  Zcmindarij  under 
the  terms  of  such  lease. 

Before  proceeding  to  examine  the  grounds  of  this 
decree,  their  Lordships  cannot  refrain  from  animad- 
verting upon  the  inaccurate  and  inartificial  character 
of  the  pleadings  in  this  case. 

The  Plaintiff's  right  of  action  depended  entirely 
upon  the  lease,  which  entitled  him  to  possession  of 
the  Zemin  Jar  (J ;  and  if  that  possession  had  been 
usurped  by  the  Zcmimlur,  the  Plaintiff  ought  to  have 
brought  ejectment.  The  prayer  of  his  plaint  seems 
rather  to  be  for  an  injunction  to  restrain  the  Zcimitddr 
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1865.  from  collectiug  the  revenue  of  his  Zemiaclary^  against 

Kamala  the  terms  of  his  own  authority  to  the  Phiintiff.      But 

Naicke:^  the  High   Court   of  Judicature  appear   to   treat    the 

PiTTHAcooTTT  ^xut  as  ouc  for   specific   performance,   ^vhich   it  could 

CUETTY.  ^  -P  •  1       •  •      • 

not  be  if,  according  to  their  opinion,  the  lease  was 
not  an  executory  contract.  It  is  most  desirable  that 
such  laxitj"  of  pleading  should  be  discountenanced,  as 
it  imposes  additional  difficulties  in  the  decision  of  a 
case  like  the  present,  where  the  utmost  precision  and 
accuracy  were  necessary  in  order  to  bring  the  parties 
to  distinct  issues. 

It  is  evident  that  the  whole  case  ultimately  re- 
solved itself  into  the  proof  of  the  genuineness  of  the 
document  of  the  25th  of  November^  l85l. 

This  question  is  involved  in  considerable  difficulty. 
On  the  one  side  there  is  the  positive  testimony  of 
five  witnesses,  who  swear  to  the  execution  of  the 
document  ;  and  on  the  other,  there  is  negative 
evidence  of  the  strongest  character  arising  from  the 
great  improbability  of  its  ever  having  been  executed. 
It  must,  however,  be  borne  in  mind  that  the  onus  of 
displacing  the  Plaintiff's  case  rested  upon  the  Defen- 
dant, and  in  support  of  his  appeal  he  ought  to  be 
able  to  show  that  the  evidence  he  produced  was  so 
unsuspicious  and  satisfactory  that  the  High  Court 
of  Judicature  were  not  justified  in  making  a  decree 
against  him. 

The  Plaintiff's  evidence  merely  consisted  of  the 
lease  of  the  17  th  of  8eptembci\  l85l,  and  of  the 
contemporaneous  Bonds,  and  the  authority  from  the 
Zemin(l(.(r  for  the  collection  of  the  revenue.  The 
Defendant  rested  his  defence  on  three  grounds  : — 
first,  that  the  lease  was  fraudulently  obtained  by  the 
Plaintiff'  by  means  of  bribing  the  Defendant's  servants 
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and  friends  to  exert  their  influence  to  persuade  him        1S65. 
to  grant  it  ;  secondly,  that  the  whole  of  the  Rs.  3,000,     NAicKEy 
the    consideration    for  the    lease,  was   not   paid,  but  piTCH.rcooTTY 
only  Es.  ],052,  by  three  payments;  and,  thirdly,  the      Cuktty. 
agreement  of   the  25th  of    Norc7nbe?',  lSo\,hy   which 
the  Plaintiff  agreed  to  return  the  lease  if  he  did  not 
make  payment  of  the  residue  of  the  Rs.  3,000,  within 
five  days,  which  he  failed  to  do. 

With  respect  to  the  allegation  of  the  improper 
and  fraudulent  mode  in  which  the  Plaintiff  obtained 
the  lease,  it  is  unnecessary  to  say  more  than  that 
the  Civil  Judge  thought  it  was  not  supported  by  tho 
evidence. 

The  question  as  to  whether  the  whole  of  the 
Rs.  8,000,  was  advanced  requires  a  little  more  con- 
sideration. The  Plaintiff  relied  entirely  upon  the 
estoppel  arising  from  the  statement  of  the  advance  of 
that  sum  in  the  lease  and  the  Bonds. 

The  Defendant  proved  that  the  Plaintiff  paid  only 
Rs.  500  on  the  date  of  the  execution  of  the  Bonds,  and 
that  when  the  agreement  of  the  25th  of  November, 
1851,  was  executed,  a  further  sum  of  Rs.  500,  was 
paid.  If  the  genuineness  of  the  agreement  of  the 
26th  of  November,  1851,  was  established,  it  expressly 
states  that  Rs.  1,052  only  had  been  paid.  It  is 
difficult  to  reconcile  the  mode  in  which  the  Plaintiff 
conducted  his  suit  with  the  idea  that  he  had  really 
paid  the  Rs.  3,000  to  the  Defendant.  lie  is  a 
Merchant  at  Maduray  keeping  Books,  as  a  matter  of 
course,  in  which  all  his  transactions  would  be  entered. 
He  might  have  presented  himself  as  a  witness,  have 
proved  the  advance  of  the  Rs.  3,000,  and  have 
vouched  the  entries  in  his  Books  in  support  of  his 
evidence.     This  course  of  proceeding  would  not  only 
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have  Gstabli.shed    the  honesty  of  his  case,   but  have 
Kamala      gone  very  far  to  show  that  the  agreement  of  the  25th 
y/ "      oi  XoL'ember,  1851,  with  its  statement  of  the   advance 

^"cheity"'    ''^  o"b^  ^^-    IjO-^-)  coukl    not  have  been  signed  by 
him. 

But  notwithstanding  the  prejudice  which  arises  to 
the  Phiintift's  case  from  his  not  appearing  as  a 
witness  to  facts  peculiarly  within  his  knowledge,  and 
especially  to  disprove  his  signature  to  the  document 
of  the  25th  of  November,  1851,  that  document  is 
still  exposed  to  all  the  improbabilities  which  surround 
it  on  every  side.  The  Defendant's  case  represents 
the  Plaintiff  as  so  anxious  to  procure  the  lease  in 
question  that  he  bribed  the  Defendant's  servants  and 
friends  to  assist  him  in  his  endeavour  to  obtain  it ; 
and  yet,  succeeding  in  his  object,  as  having  agreed  a 
little  more  than  two  months  afterwards  to  surrender 
the  right  which  he  had  acquired  by  such  improper 
means,  upon  non-payment  of  a  sum  of  Es.  1,948, 
within  five  days,  and  as  having  been  unable  to  raise 
such  a  comparatively  small  sum  to  save  this  valuable 
interest  from  forfeiture. 

It  is  a  circumstance  worthy  of  remark  that  the 
lease  was  registered  immediately  after  its  execution, 
but  the  alleged  document  of  the  25th  of  November^ 
1851,  was  nevor  registered  at  all.  Xow,  although  it 
might  not  have  been  one  which  it  was  absolutely 
necessary  to  register,  yet  when  a  lease  was  recorded 
which  so  seriously  affected  the  interests  of  the 
Zemindar,  it  might  have  been  expected  that  an 
instrument  which  five  days  after  its  execution  had 
actually  put  an  end  to  the  lessee's  right  to  the  lease, 
would  have  been  placed  upon  the  register  as  a  matter 
of  r.rdinnrv  piiidcnco  and  precaution. 
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One   circumstauce   of    improbability  suggested  bj^        i*^^*- 
the  High.   Court    of  Judicature   must  be  dimissed  as     KvjrALA 
having  arisen   from  a   misapprehension   of   the   facts.     ^  '^  '^,\^ 
They  say,    "  The  lease  in  issue  was  on  a  stamp,  the  ^"^'"'^!;,*l"J''* 
instrument  to  cancel  it  is  on  unstamped  paper ;  and 
it  is  highly  improbable  that  the   precautions  taken  in 
this  respect  to  fortify  the  lease  should  not  have  been 
adopted  to  strengthen  and   place   as  far  as   possible 
beyond  question  an  instrument   obtained  to  make  void 
the  lease,   if  such   instrument  were  genuine.''      The 
fact,  however,  is,  that  both  the  lease  and  the  instru- 
ment were  originally  without   stamps,   and  upon  both 
the   penalty  was  paid  for  stamping   them   to    render 
them  admissible  in  evidence. 

But  a  further  improbability  arises    from    the    cir- 
cumstance that  after  the  Defendant   had  obtained  this 
instrument,  and  the  terms  of  it  had  not  been  complied 
with,   he  allowed   the  lease  on  the   Bonds  to  remain 
in  the  Plaintiff's  possession  for  upwards  oi  six  years 
without  any  attempt  to  obtain  them  from  him,  except 
what  he  states  in  his  rejoinder,    "  That   the  money 
he  was  to  pay  back  was  ready,   and  the   Plaintiff  was 
searched    for   and    could    not    be  found."     There   is 
no  evidence   of    this  alleged   fact,   and  it  is   highly 
improbable  that  the  Plaintiff,   who   was  carrying  on 
business  at  Jladura,   should  have  eluded  the  Defen- 
dant's  search   during  so  many  years.     But  if   he  was 
thus  continually  endeavouring  to  escape  the  fulfilment 
of  his  undertaking,  it  is  the  more   extraordinary  that 
the    Defendant    should    not   have    instituted   a    suit 
against  him    to   compel   hiiu   to   deliver  up  the  leas© 
and  the  Bonds  upon  payment  back  of  the  monej^  he 
had  received,  and  which  he  alleges  that  he  was  ready 
to  pay. 
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1865.  But    all  tbese    improbabilities  are   as  nothing,   ill 

K am; ALA      comparison  with  that  which  arises  from  the  conduct  of 
Naicken     ^j,^   Defendant  in  the  present  suit.     The   object  of 

FiTCHAcooTTT   tMs  sult  Is  to  obtalu  a  decree  to  enable  the  Plaintiff 

Ohexxy. 

to  collect  all  the  revenue  of  the  Zeinindary^  to  which 
he  claimed  to  be  entitled  under  the  lease  granted  to 
him  by  the  Defendant. 

If  the  Defendant's  case  founded  upon  the  docu- 
ment in  question  was  a  true  one,  he  had  a  short  and 
conclusive  answer  to  the  Plaintiff,  and  it  is  not 
unfair  to  presume  tliat  it  would  at  once  have  been 
brought  forward.  It  is  not  pretended  that  there  is 
any  distinct  allusion  to  such  a  document  in  the 
Defendant's  answer,  but  certain  vague  and  doubtful 
expressions  are  relied  upon,  as  showing  that  it  must 
have  been  in  existence  at  this  time,  although  not 
specifically  mentioned.  But  if  this  were  the  case  it 
is  most  unaccountable,  that  the  Defendant  should 
have  left  this  complete  answer  to  the  Plaintiff's  case 
to  the  last  stage  of  his  pleadings,  and  even  then 
have  introduced  it  almost  incidently  as  part  of  a 
narrative  of  the  transactions  between  them. 

One  other  circumstance  may  be  mentioned  as 
prejudicial  to  the  notion  of  this  being  a  genuine 
ducnment.  The  Defendant  himself  put  in  evidence 
a  Bond,  dated  the  1st  of  September^  1856,  executed  by 
3Iutta  Pilled  to  the  Plaintiff  for  the  payment  of  a 
sum  of  Ks.  250,  within  ten  months,  from  the  profits 
derived  from  one  eighth  share  of  the  Zemindary^ 
and  from  the  income  of  his  own  lands.  The  lease 
of  the  Zemindary  was  to  commence  in  1S57,  and 
Midta  Pillai  would  then  be  put  in  possession  of  his 
share.  Mutta  Fillai  was  the  manager  of  the  Defen- 
dant, and  it  is  hardly  possible  to   believe  that  if  the 
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ilocnnient   in    question    had    ever    been    executed,   it        1865. 
should   have   been    unknown    to    him,    and    that    he      kIJjTlI 
shoukl  have  been  dealinoj  with  an  interest  in  1866     Naicken 
which  had  ceased  to  exist  in  1851.  pitchacootty 

All  these  strong  improbabilities  the  Defendant  had 
to  overcome  before  he  could  fairly  expect  that  reliance 
would  be  placed  upon  witnesses,  however  numerous, 
to  the  execution  of  a  document  upon  which  his  own 
conduct  had  thrown  so  much  suspicion.  All  the 
facts  were  within  his  own  knowledge,  and  yet  he 
did  not  tender  himself  as  a  witness  to  strengthen  the 
evidence  which  both  from  the  station  of  the  witnesses 
produced  by  him,  and  from  the  general  character 
of  their  testimony,  is  extremel)^  untrustworthy.  Xo 
satisfactory  explanation  was  even  attempted  of  any 
of  the  extraordinary  circumstances  accompanying  and 
following  the  supposed  agreement,  and  the  effect  of 
them  is  not  to  be  weakened,  much  less  avoided,  by 
the  observation  of  the  Civil  Judge,  that  "  there  is  no 
accounting  for  a  native's  acts."  Their  Lordships 
think  that  the  High  Court  of  judicature  were  war- 
ranted in  their  conclusion,  that  "  upon  consideration 
of  all  the  circumstances  affecting  the  credibility  of 
the  witnesses  and  the  whole  of  the  evidence,  together 
with  the  probabilities  and  improbabilitries  of  the  case, 
the  document  had  not  been  proved  to  be  a  genuine 
and  binding  instrument." 

In  adopting  this  view  their  Lordships  are  anxious 
to  preserve  to  the  Appelhmt  all  the  rights  which 
arose  to  the  Zcmmdar  out  of  his  dealings  with  the 
Eespondent.  Although  the  Eespondent  may  be 
entitled  to  possession  under  the  lease,  yet  it  may  be 
at  least  questionable  whether  the  transaction  did  not 

vor,.  x.  Y  1 
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1865.  operate  merely  as  a  security  for  the  money  advanced, 
Kamala  and  agreed  to  he  advanced,  and  whether  the  Zemindar 
Naicken  ^Qyi(j  not  have  been  entitled  to  redeem.  Again, 
^"^H^cTOTTY  ^]^g  unwillingness  of  the  Kespondent  to  appear  as  a 
witness,   knowing  that  it  was  not  only  asserted  that 


C HETTY. 


he  had  not  advanced  the  full 


sum  agreed 


upon, 


but 


also  that  he  was  charged  with  imposition  and  fraud, 
makes  it  extremely  doubtful  whether  the  Zemindar 
ever  received  the  whole  amount  of  Rs.  3,000.  Their 
Lordships  will,  therefore,  humbly  recommend  to  Her 
Majesty  that  the  decree  of  the  High  Court  of  Judi- 
cature in  favour  of  the  Eespondent  for  possession 
of  the  Zemindary  under  the  terms  of  the  lease  be 
affirmed  with  costs,  but  with  a  declaration  that  it  is 
to  be  without  prejudice  to  the  claim  for  redemption 
(if  any)  to  which  the  Appellant  may  be  entitled, 
and  to  any  question  which  may  be  raised  as  to  the 
amount  actually  advanced  to  the  Zemindar  by  the 
Respondent. 


ON    AJTEM.    FROM   THE    KASX    INDIES, 


4o: 


Prankishen  Paul  Chowdry 

A^D 
MOTHOORAMOHUN  PaUL  ChOWDRY 


Appellant^ 


Respondent* 


On  appeal  from   the  Sudder   Dewanny   Adatvlut 
at  Calcutta, 

X  HE  parties  to  this  appeal  constituted  a  joint  un- 
divided Hindoo  family.  The  suit  was  brought  by 
the  Appellant  in  the  Zillah  Court  at  Nuhdea  against 
his  brother,  Nohokishen  Paid,  deceased,  and  now 
represented  by  his  son,  the  Respondent,  to  recover, 
after  crediting  the  Defendant  with  certain  moneys 
paid,  a  balance  of  Rs.  8,244.  8a.,  together  with  in- 
terests thereon,  making  together  the  aggregate  sum  of 
Es.  16,489  alleged  to  be  owing  from  him,  in  respect  of 
the  moiety  of  the  purchase  money  of  a  Putnee  Talooh  ; 
after  an  account  taken  of  the  reception  of  the  rents  irnSmaiied 

undivided,  and 

each  member 

took  his  share 

of  the  rents. 

After  a  short 

separation,  the 

brother  re-.^ 

turned  to  the 

family,  and  it 

wasby  adeedof  UngJioputttir,  or  settlement,  agreed  thatthe  acquisitions 

made  by  the  elder  brother  during  the  separation  should  go  into  the  joint 

funds.     During  the   separation  the  elder  brother  purchased  a  Putnee 

Talooh.     Held,  that  the  reunion  of  the  Brother  to  the  family  remitted 

him  to  his  former  status,  as  a  member  of  a  joint  Hindoo  family,   and 

that  he  was  entitled  to  share  in  the  purchase,  as  it  must  be  presumed  to 

have  been  made  out  of  the  funds  of  the  joint  estate. 

The  presumption  of  Hindoo  law  is,  that  property  not  shown  to  be 
separate  is  joint,  and  the  otitis prohandi  lies  on  the  party  claimingit  as 
separately  acquired. 


15th  Dec. 
1865. 

An  adult 
brother,  a 
member  of 
a  joint  undi- 
vided Hindu 
family,  in  con- 
sequence of 
disputf  s,  sepa- 
rated from 
the  family. 
As  no  regular 
partition  of 
the  estate 


*  Present :  Members  of  the  Judicial  Committee, — The  Right 
Hon.  Lord  Chelmsford,  the  Eight  Hon.  Sir  James  William  Colvile^ 
and  the  Eight  Hon.  Sir  Edward  Yaughan  Williams. 

Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel. 


isGj.  of   the  family  property   iu   ■uhich  it  ^-as   alleged   the 

PfiASKisuEx  Appellant  aud  KohoJciahcn  Paul   Chotvdry  held  equal 

Cn^owmiY  undivided  moieties. 

»•  The   Respondent's    defence   was,    that  the   Futnee 

MOTHOORAM-       ^    ,       ,      ,        ,      1  ,  1  0        ^  •     ■  c  •^ 

oHUN  lalook  had  been  purchased  out  or  the  joint  lamiij'' 
Chowdry  ^icquisitions  ;  aud  upon  thac  issue  the  case  was  tried 
by  the  Principal  Sudder  Ameen.  The  suit  was 
dismissed  by  that  Court,  as  well  as  by  the  Siiddcr 
Deivanny  Adaivlut  to  which  an  appeal  was  made, 
and  from  whose  judgment  the  present  appeal  wa^ 
brought. 

The  question  turned  upon  the  effect  of  the  evi- 
dence adduced.  The  general  facts,  as  well  as  such 
parts  of  the  evidence  essential  to  the  comprehension 
of  the  case,  will  be  found  in  the  judgment  of  their 
Lordships. 

Mr.  Itolt^  Q.C.,  and  Mr.  Lelth^  for  the  Appellant, 
Contended,  that  the  case  made  by  the  evidence 
was,  that  the  purchase  of  the  Futnee  TahoJcs  in 
question  was  made  by  the  Appellant,  aud  that 
the  Eespondent  was  a  sub -purchaser  of  a  moiety 
from  the  Appellant  ;  thereupon  he  became  liable 
for  the  payment  of  one  moiety  of  the  purchase 
money,  and  that  though  the  Defendant  pleaded  that 
the  purchase  money  was  paid  by  the  Appellant  out  of 
their  joint  moneys,  and,  therefore,  nothing  was  due 
from  him  in  respect  of  the  sub-purchase,  yet  he  had 
failed  to  establish  such  fact  by  evidence,  and  they  in- 
sisted that  the  Eespondent  was  estopped  from  entering 
into  evidence  on  that  point  by  a  deed  of  Unysho- 
jmttiir^  or  settlement,  of  the  2Sth  of  July^  IS-iS, 
made  between  the  Appellant  and  the  Respondent's 
father. 


ai>>     Al'i'KAL     KKOM     IHE     KANT     INDIKS.  40t) 


The    Attorney-General   (Sir    It    Palmer,  Q.  C), 


1S6.J 


and    Mr,     W.    H.    Melvill,    appeared    for    the  Prakkisiien 
Kespondent,  but  were  not  called  upon  by  their     chowdry 
Lordships,  whose  .,      ^-  „  _ 

■•^    '  MOTHOORAM- 

OHUN 

Jud foment  was  delivered  by  i'-^^'^ 

''  Chowdry. 

The  Right  Hon.  Sir  James  "W.  Col  vile. 

Their  Lordships  are  of  opinion  that  no  ground  has 
been  shown  for  disturbing  either  of  the  decisions 
below,  and,  therefore,  they  do  not  think  it  necessary 
to  call  upon  the  Respondent's  Counsel. 

The  case  turns  almost  entirely  upon  the  construc- 
tion to  be  given  to  the  deed  of  Ungshohodhareet 
Piittur.  That  deed  not  only  defines  the  rights  and 
obligations  of  the  parties,  but  it  contains  a  narrative 
of  the  facts  of  the  case  upon  which  we  can  rely,  as  it 
is  a  statement  in  which  both  parties  joined,  at  a  time 
when  there  was  apparently  no  difference  between 
them. 

It  appeai-s,  then,  from  that  deed,  that  this  was  a 
joint  Hindoo  family,  consisting  of  the  Appellant,  and 
tlie  Respondftit,  and  a  younger  brother  of  the  half 
•  blood,  who  was  a  minor,  and  is  since  deceased. 
They  were,  in  all  respects,  a  joint  and  undivided 
family.  In  the  year  1854  B.  E.,  there  were  disputes 
between  the  adult  brothers,  and  they  separated,  but 
there  was  no  regular  partition  of  the  estate.  The 
effect  of  the  separation  was  that  the  lands  remained 
undivided,  but  each  brother,  being  no  longer  a 
member  of  a  joint  Hindoo  family,  took  his  share 
of  the  rents. 

It  appears  from  other  parts  of  the  Record,  and 
although  it  is  not  very  distinctly  stated  in  the  deed, 
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Paul 
Chowdry 

V. 

MoTHOORAM 

OHUX 

Paul 
Chovliky. 


i8Gu.  it  would  almost  follow  from  the  nature  of  the  case, 
Prakkishen  that  the  j^ounger  brother  had  then  a  large  claim 
against  the  elder  brother,  who  had  been  the  manager 
of  the  estate,  in  respect  of  the  rents  and  profits 
received  previous  to  the  partition.  That  is  stated 
distinctly  in  the  judgment  of  the  Suddcr  Court, 
where  the  Judges  say,  "  We  find  that  the  Plain- 
tiff's Pleader  admits  that  up  to  1253  his  client, 
as  elder  brother,  made  all  the  collections,  and 
held  all  the  joint  funds  of  the  family.  That 
although  a  separation  took  place  in  12.53,  and 
the  Plaintiff  was  bound  to  give  a  full  and  honest 
account  of  his  management,  no  such  accounts  were 
ever  rendered  for  the  satisfaction  of  the  brother 
Defendant." 

The  separation  of  the  two  brothers  continued  for 
little  more  than  eleven  months  ;  they  then  agreed  to 
come  together  again,  and  this  deed  was  executed.^ 
The  deed  states  that,  during  that  period,  the  elder 
brother  had  entered  into  a  treaty  for  the  purchase 
of  the  Putnee  Taloolc,  the  price  of  which  is  the 
subject  of  the  present  contention  ;  and  further,  that 
the  youngest  brother  having  died,  and  his  mother 
having  taken  his  share  by  inheritance,  Pf^ankisken 
Paul  Chowdry  had  purchased  that  share  from  her, 
subject  to  an  annual  payment  of  Rs.  1,200. 

On  the  reunion  of  the  two  brothers,  which  of  itself 
remitted  them  to  their  former  status  as  members  of 
a  joint  Hindoo  family,  it  was  expressly  agreed  that 
those  acquisitions  which  the  elder  brother  had  made 
whilst  the  separation  continued,  should  all  go  into  the 
joint  fund,  and  the  deed  provides  the  terms  upon 
which  that  should  be  done. 

Now,  the  material  parts  of  the  deed  with  respect 
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to  these  transactions  are  these  :  first,  there  is  a  recital        ^^^5. 
*'  that  I,   Pranhishen  Paul  Choivdrij^   by  contracting  PiiANicisHEx 
loans,  negotiated  to  take  in   Putnee   Turruff  Munseb-     chowdry 
pore  and  D/iee  Rajapore,    henamee  in  the  name  of  my  ,^      ^'• 

1-  0  7  77-0.7-11-  s       T^  MOTKOOKAM- 

relative,  Sumhoodcimnder  Singh^   inhabitant  oi   Dotu-        ohcx 
liitgunge^  and  advanced  the  hyana^  or  earnest  money."     chowdry. 
Then  it  states,  "  Afterwards  a  settlement  was  effected 
between  us  brothers,   and  again  the  entire   property 
came  into    our  ijmallee    possession,     as  it  had    been 
before,   and  the  Putnee,  &c.,   that  had  been  recently 
purchased  also  came   under  the   ijniallee  settlement, 
and  of  the  balance   of  the  consideration  or  purchase 
money  of  the  aforesaid  iVimsehjjorej   &c.,   taking  no 
putnee  J  some  was  paid  by   us  two  from  our  private 
funds  and  some  portion  by  loans  raised  in  bonds  given 
by  us  respectively,  and  by  granting  diirpuinee pottahs, 
and  we  obtained  a  Pottah    of  the  said    Putnee,  and 
both  brothers  remained  in  ijmcdlee  possession,  having 
taken  from  the  aforesaid  Singh  an   ikrar  or  acknow- 
ledgment of  the  henamee ;  at  present   we  two  brothers 
have  brought  under  ijmallee  the  entire  hereditary  and 
acquired  property,   and  that  which  has  been  recently 
acquired  di^  putnee,  and  all  real  and  personal  property, 
have  made   this  condition  and   settlement  that  from 
hence  the  whole  is  to  remain  ijmallee,  and  that  such 
property  of  the  share  of  Ramlcishen  Paul  as  I,    Pran- 
kishen    Paul,  had   purchased  and  held    under  a  per- 
petual Pottah  was    likewise  to  become    ijmallee  and 
held  by  us  in  possission  in  equal  shares,  and  that  we 
two  brothers  will  pay  the  profits  of  the   said  property 
to  our  step-motbcr,  and  that  whenever  we,  or  our  heirs, 
share  and  take  the  aforesaid  and  other  property,  we, 
or  our  heirs  in  such  case,  shall  enqually  share  and  take 
our  said  deceased  half    brother's    property,  and  not 
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1865.        more,    and  the    shares  of    the    same  shall    never  bo 
PiiANKisHEN  more  or  less." 
Chowdrt         ^^^  short,  it  is   expressly   provided    that   tlie   entire 
"•  property,    whether    ancestral,    or  then    acquired,    or 

MoTHOORAir-      IP  .  .  •     .  • 

oHUN  thereafter  to  be  acquired,  is  to  be  joint,  and  enjoyed 
CnowmiY  ^^^  equal  moieties.  Then  follow  certain  directions 
for  the  management  of  this  joint  estate,  including 
l^rovisions  for  giving  the  elder  brother  a  larger  share 
in  such  management,  all  of  which  are  immaterial  to 
the  present  case. 

Then  follows  that  which  appears  to  their  Lordships 
to  be  one  of  the  most  important  provisions  in  the 
deed.  It  is  to  this  effect,  "  All  the  money  that  has 
been  borrowed  on  our  joint  Bonds,  and  that  which 
I,  Prdiikishen  Pmd^  had  borrowed  during  the  time  of 
our  separation,  on  bonds  given  in  my  own  name,  and 
which  said  money  has  been  paid  as  the  consideration 
or  purchase  money  for  the'  inituee  of  Tarruff  Mun- 
sebjjore  and  iJehee  Rajajjoor,  shall  all  be  accounted 
as  our  ijmallee  debt,  and  the  said  ijniallce  debt  shall 
be  liquidated  by  us  out  of  the  profits  of  the  ijmallee 
propert5\"  As  their  Lordships  understand  that 
stipulation,  it  provided  that  whatever  Prankisheii 
Paul  had  borrowed  on  Bonds  given  in  his  name, 
or  whatever  the  two  had  borrowed  on  their  joint 
security,  in  order  to  provide  the  consideration  money 
paid  for  the  purchase  of  these  two  Putncss,  should 
be  a  charge  on  the  joint  estate,  and  should  be 
liquidated  out  of  the  joint  property;  but  they  can 
find  in  that  no  provision  whatever  for  the  repayment, 
out  of  the  joint  property,  to  the  elder  brother,  of  any 
funds  which  he  might  have  advanced,  or  might  have 
alleged  that  he  had  advanced,  on  the  same  account, 
out  of  his  private  money.     The  deed  is,    upon  that 
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point,  Gntirely  silent,  and,   as?  one  of  their  Lordships        l^^^- 

observed  in  the   course  of  the   argument,  it  would  be  Prankishex 

a  strange  thing  to  infer  from  this   silence  an  implied    cnoVdY 

promise   to   pay  the  sum  sought   to  be  recovered  in  ._      *'• 

^    _  •'•    •^  ^  Mothoora:m- 

this  suit.  OHUN 

Then  follow  provisions  to  which  we  shall  after-  Chovdrt. 
wards  refer,  providing  for  the  event  of  a  subsequent 
disagreement  between  "the  parties,  and  a  second 
partition,  and  then  comes  this  stipulation  : — "  Xo 
party  shall  make  any  claim  hereafter  upon  the  other 
on  account  of  any  cash  having  reference  to  the 
former  ijmallce  period,  that  is,  for  the  time  anterior 
to  the  year  1254  b.s.  /,  Prankishcn  Paul^  have  no 
claim  upon  you,  Nobohishen  Paul,  on  account  of  the 
price  of  the  real  and  personal  property  of  Ramkishen 
PauVs  share,  for  which  I  had  obtained  a  perpetual 
Pottah,  and  which  I  had  obtained  in  the  way  of  a 
purchase,  and  whatever  writings  have  been  executed 
and  given  by  me  to  our  step-mother,  we  both  shall  be 
bound  to  comply  with  the  conditions  thereof."  Xow, 
those  last  words  show  that  although  PranJcishen  Paid 
may  have  paid  out  of  the  money  which  he  had 
collected  formerly,  or  out  of  private  resources,  or  in 
any  way,  for  the  share  of  his  half  brother,  yet  he 
throws  all  that  into  the  joint  concern,  and  there  is 
no  claim  to  be  made  upon  tlie  younger  brother  in 
respect  of  that  acquisition.  That  is  express.  Again, 
there  is,  no  doubt,  a  general  covenant  or  agreement 
that  no-  claim  shall  be  made  upon  him  in  respect 
of  any  moneys  for  which  he  may  have  been  ac- 
countable in  respect  of  those  earlier  collections. 
And  Mr.  Leith  relies  upon  that  as  an  answer  to  that 
portion  of  the  Respondent's  case  which  rests  upon 
the  assumption  that  the  moneys  which  are  in  dispute 

VOL.  X.  2   i 
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1865.         came    out    of    these   former    collections,     and    wer^ 

Prankish E^^  applied  by   Franhishen  Paul  to   the  purchase   of   the 

Cnowi)RY     Putnee  TulooJcs.     But  it  seems  to  their  Lordships  that 

the  whole  deed  must  be  taken  together,   and  as  one 


MOTHOORAM- 
OHUX 

Paul 
C'hoavuky. 


general  compromise  ;  and  if  they  are  right  in  their 
construction  of  the  former  clause,  that  there  was  no 
provision  made  for  the  payment,  or  the  adjustment 
of  tlio  price  of  the  Putnees,  except  in  so  far  as  it 
consisted  of  borrowed  money,  which  was  to  be  paid 
out  of  the  assets  of  the  joint  estate  ;  then,  when  they 
find  afterwards  an  agreement  that  there  shall  be  no 
account  in  respect  of  the  former  collections,  the  two 
must  be  taken  together,  and  must  be  construed  to 
import  that  whilst,  on  the  other  hand,  the  elder 
brother  makes  no  claim  in  respect  of  any  moneys 
which  he  may  have  applied  in  that  way,  so,  on  the- 
other  hand,  the  younger  brother  says,  I  will  make 
no  claim  for  any  monies  ultra  that,  and  I  will  treat 
the  whole  account  as  settled  and  closed  by  thi* 
arrangement. 

Therefore,  upon  this  deed  if  it  stood  alone,  it 
would  be  very  difficult  to  say  how  the  present  claim 
could  be  supported. 

We  find,  however,  that  the  case  which  the  parties 
contemplated  really  happened,  and  that  after  a  short 
period  of  reunion  they  again  separated,  and  the  deed 
of  partition,  which,  though  not  printed  in  the  record, 
has  been  produced  to-day  and  is  now  before  us,  was 
executed.  We  find  in  that  deed  no  provision  at  all 
for  such  a  claim  as  this,  while  we  do  find  a  provision 
for  the  payment  of  those  debts  which,  upon  the  con- 
struction which  we  have  put  upon  the  clause,  really 
would  fall  upon  the  joint  estate.  That  provision 
imports,    "  that   the   money   borrowed    under    sim^>lo 


Padl 
Chowdky. 
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and  mortgage  Bonds  is    to  be   liquidated  by  both  in  1865. 

equal  portions."     Tkereforej  the  subsequent   deed  of  Pramcisuen 

partition  seems  to  be  entirely   consistent  with    what  cik)\\^dry 

was  contemplated  by  the   foi-mer  deed,  and  does  not  '^• 

p      ,  Till  MoTHOORAM- 

in  any  way  re-open  any  oi  the  accounts  settled  by  that        ohun 
deed. 

It  would,  then,  as  it  seems  to  us,  be  extremely 
difficult  to  support  the  case  made  by  the  Appellant, 
even  supposing  that  the  funds  in  question  were  really 
his  private  funds.  If,  indeed,  the  sums  mentioned 
in  thGJu?nma  khurnich,  which  seems  to  have  been 
used  originally  to  meet  the  fraudulent  claim  of  the 
trustee,  to  hold  the  Putnee  Talooks  as  his  own,  if 
those  sums,  though  described  as  corning  from  the 
private  funds  of  the  Appellant,  had  been  alleged 
and  proved  by  him  in  this  suit  to  have  been  money 
actually  borrowed  on  Bond  or  otherwise,  and  had 
been  so  brought  within  the  stipulation  of  the  deed, 
the  case  would  have  been  very  different.  But  no 
such  issue  was  raised  by  the  Appellant. 

The  issue  of  fact  upon  which  the  parties  went  to 
trial  was  raised  by  the  other  side,  and,  as  ultimately 
settled,  was  this,  "  whether  it  was  true  that  the 
Plaintiff  had,  out  of  his  own  funds,  paid  the  sum  of 
Es.  20,120,  or  that  the  said  amount  had  formed  a 
part  of  the  ijmalee  funds  of  the  two  parties."  The 
Appellant  gave  no  evidence  on  this  issue ;  the  Re- 
spondent examined  four  witnesses  upon  it,  and  it  was 
found  in  his  favour.  Their  Lordships  have  no  doubt 
of  the  propriety  of  thiit  finding.  It  is  not  oven 
alleged  upon  these  proceedings,  that  the  parties 
originallj^  had  any  separate  property  ;  the  presump- 
tion of  Hindoo  law  in  such  cases  is,  that  property 
not   shown  to    be  separate  is    joint ;    and  it    is  an 
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admitted  fact  that  the  Appellant  was  long  in  the 
Pkaxkishen  management  of  the  joint  estate,  had  received  the 
collections  from  it,  and  was  accountable  for  them  to 
his  younger  brother.  And  if  the  moneys  employed 
in  the  purchase  of  the  Talooks  formed  part  of  those 
so  drawn  from  the  joint  estate,  it  follows  that  the 
Eespondent  on  the  reunion  was  entitled,  upon  the 
general  principles  of  Hindoo  law,  and  independently 
of  the  express  provisions  of  the  deed,  to  share  in 
them,  as  acquisitions  made  by  the  use  of  the  joint 
funds. 

Their  Lordships  are,  therefore,  of  opinion  that  the 
decree  of  the  Courts  below  were  right ;  and  they 
have  no  difficulty  in  determining  humbly  to  recom- 
mend to  Her  Majesty  that  this  appeal  be  dismissed 
with  costs. 
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Sheoxoth,  alias  Buray  Kaka         -         -     AjJjyellant^ 


AND 


Eaiinath,  alias  Chotay Kara        -     -     Respondent* 

On  appeal  from  the  Court  of  the  Judicial 

Commissioner  of  Oude. 

XN  this  case  the  suit  was  instituted  by  the  Respondent    28th  Nor., 
against  the  x\ppellant  in  the  Court  of  the  Civil  Judge     ^^-..^ 
at   Luchiotu.     The   parties    were   cousins,   natives  of  y^ted^in^he 
Luchiow,    \omW\    interested     in    certain     ancestral  Court  of  the 

'      *'  *'  Civil  Judge  at 

Luchnoiu,nn- 

*  Present :— Members  of  the   Judicial    Committee— The  l^io-hi  dertheprovi- 

'  ^       sions  01  SGcs, 

Hon.  Lord  Chelmsford,  the  Eight  Hon.  the  Lord  Justice  Ejiight   312  and  314 

Bruce,  the  Eight  Hon.  the  Lord  Justice  Turner,  the  Eight  Hon.    of  the  Codo 

Sir   James   WiUiam  Colvile,  and   the   Eight  Hon.  Sii-   Edward   cedure'^fAct" 

Yaughan  Williams.  No.  VIII.  of 

Assessor  : —  The  Eight  Hon.  Sir  Lawrence  Peel.  1859),  which 

is  in  force  in 
Oude,to  reftr 
the  decision  of  any  issue  raised  in  a  suit  to  Arbitrators  nominated  by 
the  Court  against  the  protest  of  one  of  the  parties. 

An  Award,  founded  on  such  a  reference,  held  on  Appeal,  not  binding 
on  a  Defendant  and  set  aside,  as  the  parties  must  either  name  the  Arbi- 
trators, or  consent  to  the  nomination  of  them  by  the  Court. 

A  party  is  not  bound  to  appeal  from  every  interlocutory  Order  which 
is  a  step  in  the  procedm-e  that  leads  to  a  final  decree.  It  is  open  on 
appeal  fi'om  such  final  decree  to  question  an  interlocutory  Order. 
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1865.  estates.  Tbey  also  carried  on  business  in  co-part- 
uership  as  iiankers  and  Merchants.  The  business  in 
which  they  were  engaged  was  carried  on  by  them  in 
three  Kotkees,  or  Firms,  styled  Ilurjus  Roy  6f  Gun- 
garam^  and  two  other  names.  Disputes  arose  between 
Ihera,  and,  to  a  certain  extent,  a  partition  of  the  joint 
property  was  made,  leaving  open  the  debts  due  to 
the  Firms  up  to  the  date  of  the  partition.  Farigh- 
Jchuttees^  or  mutual  releases,  were  executed  upon  that 
footing.  Notwithstanding  this  partition,  the  disputes 
between  the  parties  relative  to  their  rights  continued, 
and  after  an  ineffectual  attempt  to  settle  these  dis- 
putes by  a  reference  to  Arbitrators,  which  was  never 
'carried  into  effect,  the  Eespondent  instituted  the 
present  suit  against  the  Appellant.  By  the  plaint, 
a  general  account  and  partition  was  prayed  for,  on  the 
allegation  that  no  account  had  been  settled  between 
the  parties,  and  that  the  releases  given  on  the  execu- 
tion of  the  before-mentioned  arrangement  were  not 
operative,  as  no  partition  had  taken  place. 

The  suit  went  through  its  various  stages ;  but  as 
the  material  question  on  appeal  was  narrowed  to  a 
eingle  point,  namely,  whether  it  was  competent  to  the 
Court  under  the  Civil  Procedure  Act,  which  is  in 
force  in  Oude^  to  refer  one  of  the  questions  at  issue 
to  Arbitrators  nominated  by  the  Court,  against  the 
protest  of  the  Defendant,  it  is  not  necessary  further 
to  state  the  proceedings,  which  are  fully  detailed  in 
their  Lordships'  judgment. 

The  Civil  Procedure  Act  of  the  Legislative  Council 
of  India,  No.  YIII.  of  1859,  entitled  "An  Act  for 
simplifying  the  Procedure  of  the  Courts  of  Civil 
Judicature  not  established  by  Eoyal  Charter,"  sees. 
312  and  314,  upon  which  this  question  was  decided, 
provide  as  follows  : — 
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By  section  312,  it  is  enacted,  that  "  If  the  parties 
to  a  suit  are  desirons  that  the  matters  in  difference 
between  them  in  the  suit,  or  any  of  such  matters, 
shall  be  referred  to  the  final  decision  of  one  or  more 
Arbitrator  or  Arbitrators,  they  may  apply  to  tlie  Court 
at  any  time  before  final  judgment  for  an  order  of 
reference,"  and 

Section  314,  declares  that  "The  Arbitrator  or 
Arbitrators  shall  be  nominated  by  the  parties  in  such 
manner  as  may  be  agreed  upon  between  them.  If  the 
parties  cannot  agree  with  respect  to  the  nomination 
of  the  Arbitrator  or  Arbitrators,  or  if  the  person  or 
persons  nominated  by  them  shall  refuse  to  accept  the 
arbitration,  and  the  parties  are  desirous  that  the 
nomination  shall  be  made  by  the  Court,  the  Court 
shall  appoint  the  Arbitrator  or  Arbitrators." 

The  Respondent  put  in  no  appearance  to  the  appeal^ 
is\'hich  was,  consequently,  heard  ex  parte. 

The   Attorney-General   (Sir    R.  Palmer^   Q.  C.)<, 
and  Mr.  Leitli^  for  the  Appellant. 

As  the  Appellant  refused  to  agree  to  the  persons 
nominated  by  the  Judge  of  the  Civil  Court  as  Arbi- 
trators, upon  the  issue  referred  to  them,  the  Award  is 
not  binding  on  him.  The  Arbitrators  were,  in  the 
absence  of  the  Appellant's  consent,  never  legal]}'  ap- 
pointed, so  as  to  enable  them  to  act  as  Arbitrators ; 
Code  of  Civil  Procedure,  Act,  No.  YIII.  of  1859, 
sees.  3l2,  314.  The  Award,  therefore,  must  be  set 
aside  and  the  case  remitted  to  the  Court  below. 

Judgment  was  reserved  and  now    delivered  by  22nd  iJee, 

18G0. 
The  Right  Hon.  Sir  James  W.  Col  vile.  -^ — v — ^ 

The  Appellant  and   Respondent  are  first   cousins. 
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1865.        and  natives   of  Liichiow,   and  were  formerly  jointly 

ShkonIth    interested  in  certain   ancestral   property,   and   in   the 

Eamnath.    business  of  three    Eothees,  or    Firms,    the  styles  of 

which   were  Ilurjus   Roy  6f  Gungaram,    Gungaram  6f 

Juggurnath,    Sheonath    ^*    B^amnath.     Each     appears 

to  have  been  also  p(^ssessed  of  separate  property. 

In  1859  they  made  a  partition,    as  far  as  they  then 
could,  of  their  joint  property;    and  on  the  IGth  of 
September  of  that  year    they    interchanged    Fangh- 
l-huttees,  or  instruments  of    mutual  release,   of  which 
that  executed  by  the   Eespondent,   after  stating   that 
the  two  parties  were  jointly  interested  in  the  before- 
mentioned  firms,  and  had  settled  the  accounts  of  them 
amicably,  and  had  made    an    equal    division  of  the 
entire  ancestral  property,  moveable  and    immoveable, 
cash,    promissory    notes,    &c. ;    and     after    formally 
abandoning  all  claims   on   account   of  the   said  firms 
af^ainst  the  Appellant  and  his   heirs, — contained   this 
passage,    "  But  I  have  a  claim   to  an  equal  share  of 
such  moneys  as  may  be  realized  on  account   of   debts 
due  to  these  Firms  on    this    date,  and  I  also  hold 
myself  liable  for  a  moiety   of  such  sums  as  may   be 
due  by  these  Firms  up  to  this  date." 

In  1S61  there  was  a  dispute,  the  precise  nature  of 
which  is  not  disclosed,  between  the  cDusins  respecting 
the  division  of  the  paternal  estate,  and  the  debts  due 
to  or  by  the  Firm  of  Sheonath  6f  Ramnath  ;  and  they 
agreed  to  refer  the  matters  in  dispute  to  the  arbitra- 
tion of  five  persons,  named  Ilijder  Hosein  Khan^ 
Meer  Wtijid  All,  Mr.  Jacob  Johannes,  Sah  MuJchun 
Lall,  and  Girdharee  Lall.  A  written  agreement  to 
this  effect  was  executed  by  each  on  the  8th  of  May, 
ISGI ;  but  the  Appellant  afterwards  drew  back  from 
his  agreement,  and  refused  to  have  it  registered ;  and 
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nothiDg  came  of  this  attempt  to  settle  the   dispute  by 
arbitration. 

lu  September^  1801,  the  Eespondent,  Ramnat/i, 
iustituted  this  suit  against  the  Appellant.  The 
plaint  sought  a  general  account  and  partition ;  it 
alleged  that  no  account  had  ever  been  settled 
between  the  parties ;  it  mentioned  the  execution  of 
the  Farighhhuttees^  but  alleged  that  there  had  been 
no  partition,  as  stated  in  them  ;  that  the  partition 
was  intended  to  take  effect  after  a  settlement  of 
accounts,  when  the  Farighkhuttees  were  to  have  been 
registered ;  and  that,  in  the  meantime,  they  had 
remained  with  the  Appellant  as  incomplete  instru- 
ments. It  referred,  also,  to  the  agreement  for  a 
reference  to  arbitration,  but  only  as  evidence  that 
the  whole  property  still  remained  undivided. 

The  cause  was  tried  by  the  Civil  Judge  of  Lucknow 
(Mr.  E.  G.  Fraser)^  with  the  assistance  of  a  jury,  and 
liis  decree,  founded  on  the  findings  of  the  jury,  estab- 
lished that  there  had  been  an  actual  partition  and 
division  of  the  joint  property  ;  that  the  Farighkhuttees 
had  been  executed  on  the  footing  of  it,  without  taint 
of  fraud,  and  that  the  Eespondent  had  failed  to  prove 
that  he  had  any  interest  in  a  fourth  Firm  which  the 
Appellant  carried  on  under  the  style  of  Ramnath 
Riighonath.  It  also  decided  against  the  Kespondent 
a  question  in  the  suit  touching  the  profits  made 
by  the  Appellant  by  means  of  sale  and  purchase  of 
Government  notes  during  the  rebellion. 

The  Eespondent  appealed  against  this  decision  to 
Mr.  Camjobell^  then  the  Judicial  Commissioner,  who 
by  his  Order  of  the  15th  of  Mag^  1862,  affirmed  it 
on  all  the  points  raised  by  the  appeal.  His  judgment, 
however,   contained  these  passages :    "  But  it  seems 

yoL.i.  i.  2 
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]^^  clear  that  there  is  one  account  between  the  parties 
still  quite  unadjusted,  vis.,  the  division  of  the  out- 
standings, which  was  left  open  at  the  time  of  the 
division  of  assets.  I  think  it  would  be  proper  that  a 
sum  in  satisfaction  of  all  claims  on  this  account  should 
be  awarded  to  Plaintiff,  so  as  to  settle  the  matter,  and 
I  remit  the  case  to  the  Judge  to  decide  that  point. 
If  possible,  a  decision  should  be  obtained  from  the 
arbitrators  previously  appointed  by  the  parties."  And 
again,  "There  was  something  very  considerable  to 
be  settled  that  still  remains  to  be  settled,  and  I 
trust  that,  in  accordance  with  my  Order,  the  Judge 
will  manage,  by  a  successful  arbitration,  to  give  the 
Plaintiff  a  fair  equivalent  for  his  share  in  the  out- 
standings of  the  three  firms." 

The  effect,  therefore,  of  this  Order  was  conclusively 
to  limit  the  claim  of  the  Eespondent  to  his  share  in 
the  outstandings  of  the  three  Firms ;  and  to  direct,  or 
at  all  events  to  suggest,  that  that  claim  should  be 
enforced  not  by  taking  the  accounts  upon  the  footing 
of  the  Fdrighkhuttees  in  the  regular  way ;  but  by 
giving  him  a  lump  sum  as  the  value  of  his  interest 
therein,  and  that  such  value  should  be  fixed  by  the 
Award  of  the  Arbitrators  to  whom  the  parties  had 
formerly  proposed  to  refer  their  disputes. 

The  cause  being  thus  remitted  to  the  Civil  Judge, 
that  officer,  on  the  7th  of  June,  1862,  made  an 
Order,  whereby  he  referred  to  four  out  of  the  five 
Arbitrators  formerly  named  (the  fifth,  Girdharee 
Loll,  having  left  Lucknoiv)  t'lo  decision  of  the  fol- 
lowing questions :  first,  what  accounts  remained 
unadjusted  between  the  parties;  second,  what  amount 
of  outstandings  remained  then  unrealized  and  undi- 
vided ;   third,  what   amount  should  be   given  to    the 
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Plaintiff  (the  Eespondent)  as  an  equitable  acquittance        1865. 
of  his  share  therein.      He   directed  the  Arbitrators    Sheonath 
to  file   their  award  within  two  days,   and  empowered    j^^j^^'^xh. 
them,   should  they  be  equally  divided  in   opinion,  to 
elect  an  umpire. 

The  Appellant  did  not  acquiesce  in  this  Order. 
On  the  10th  of  Jime^  1862,  he  petitioned  the  Judicial 
Commissioner  against  it.  In  his  petition  he  stated, 
that  he  had  no  objection  to  the  Order  of  the  appellate 
Court  referring  the  question  of  joint  but  divisible 
debt  to  arbitration,  but  that  he  objected,  on  the 
grounds  therein  stated,  to  the  Arbitrators  to  whom 
the  Civil  Judge  had  referred  the  case,  and  requested 
that  other  Arbitrators  might  be  selected  by  the 
parties,  and  that  his  case  be  referred  to  them.  The 
Order  of  the  Judicial  Commissioner  on  this  petition 
was  in  these  words  :  "  It  is  in  the  Judge's  discretion 
to  employ  the  Arbitrators  formerly  named  by  the 
parties,  or  to  arrange  new  ones  if  he  can.  I  do  not 
think  it  possible  that  a  complicated  account  can  be 
settled  by  a  jury." 

The  Appellant  being  thus  referred  back  to  the 
Civil  Judge,  presented  on  the  13th  of  Jime  a  petition 
to  that  Officer,  in  which  he  reiterated  his  objections 
to  the  Arbitrators  named,  and  begged  the  Judge,  as 
authorized  by  the  Judicial  Commissioner,  to  dismiss 
them,  and  to  order  "  other  Arbitrators  to  be  named, 
composed  of  such  parties  as  I  and  the  Plaintiff  may 
select."  This  application  was  on  the  23rd  of  June, 
1862,  rejected  by  the  Judge,  who  gave  the  following 
reasons  for  his  decision  :  "I  see  no  reason  to  change. 
I  acted  on  the  Judicial  Commissioner's  Order,  and 
transferred  the  case  to  the  old  Punches.  If  their 
work,   when  it  comes  in,   prove  open  to  suspicion,  or 
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^^^■5-  is  anywise  unsatisfactory,  I  shall  not  decide  upon  it, 
Sheoxath  but  I  think  it  desirable  to  have  the  fullest  light  they 
Eamnath.  ^^^  throw  on  the  matter.  If  they  are  partisans,  and 
go  in  favour  of  Plaintiff  unduly,  they  will  still  have 
to  show  grounds.  If  they  go  against  the  Plaintiff, 
whose  friends  they  are  said  to  be,  it  will  be  all  the 
more  satisfactory  to  the  Defendant."  Against  this 
last  Order  the  Appellant  appealed  .by  petition  dated 
the  25th  of  June^  1862^  to  the  Judicial  Commissioner, 
whose  order  thereon  was  in  these  words,  ''  I  v/ill  not 
interfere  in  this  stage." 

The  Appellant  afterwards,  and  before  any  Award 
was  made,  presented  two  further  petitions  to  the 
Civil  Judoje.  The  first  of  them  is  dated  the  22nd 
of  Juhj^  the  other  the  19th  of  August^  1862.  In 
these,  after  referring  to  his  ineffectual  protests  against 
the  nomination  of  the  particular  Arbitrators,  and  to 
the  determination  of  the  Judge  not  to  change  them 
unless  they  proved  themselves  partial  and  unfair,  he 
objected  to  their  mode  of  proceeding.  And  in  the 
last  petition,  he  expressly  asked  that  their  Award 
might  be  set  aside,  and  that  new  Arbitrators  might 
be  appointed  in  their  stead,  by  which  means  justice 
might  be  done  him. 

The  Arbitrators  filed  an  Award  about  the  20th  of 
August^  1862,  on  which  day  it  was  returned  to  them 
by  the  Judge  for  amendment  as  to  its  form.  It  was 
filed  in  its  amended  form  on  the  26th  of  that  month. 
Its  effect  was,  that  the  amount  which  the  Respondent 
could  fairly  claim  from  the  Appellant  in  respect  of 
the  outstandings  was  Rs.  66,090,  besides  one  moiety 
of  a  judgment  debt  which  had  been  recovered  in  the 
Civil  Court  of  Cmvnpore,  and  was  described  as  the 
"  Biisdhan  decree." 


V. 

Eamxath. 
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On  the  4th  of  September,  the  Award  was  discussed  1865. 
before  the  Civil  Judge.  He  overruled  the  Appel-  Sheonath 
laut's  objectioDs  to  it ;  observed  that  it  did  not 
include  the  sums  due  to  the  firms  on  mortgage,  and 
that  the  question  to  what  the  Plaintiff  was  entitled 
in  respect  of  these  must  be  referred  back  to  the 
Arbitrators.  His  decree  was  to  this  effect :  "  I  accept 
the  decision  of  the  Arbitrators,  awarding  Rs.  66,090 
to  the  Plaintiff'  as  equivalent  for  all  outstandings 
except  the  mortgages,  and  half  of  the  Rusdhan  decree." 

Against  this  decree  the  Appellant,  on  the  l6th 
of  Octoher,  1862,  appealed  to  the  Judicial  Commis- 
sioner. The  Order  passed  by  him  on  the  following 
day  was  in  these  words  :  "  Case  is  not  completed  \ 
appeal  will  be  heard  when  the  whole  is  complete." 

On  the  20th  of  Decemher,  1862,  the  Arbitrators^ 
to  whom  a  fifth  {IJitimamood  Dowlah)  seems  to  have 
been  added,  made  their  Award  in  respect  of  the 
mortgages.  The  effect  of  it  was  that  a  further  sum 
of  Es.  15,000,  should  be  paid  on  this  account  to  the 
Respondent  by  the  Appellant. 

On  the  22nd  of  December,  1 862,  the  Civil  Judge 
adopted  this  finding  in  spite  of  the  Appellant's 
objections,  and  ordered  thiat  he  should  within  three 
months  make  good  this  sum,  as  well  as  those  which 
by  the  decree  of  the  4th  of  September,  he  had  been 
ordered  to  pay. 

The  Appellant  appealed  also  against  this  decree  ta 
the  Judicial  Commissioner.  His  petition  of  appeal, 
which  is  dated  the  16th  of  March,  1863,  states,, 
amongst  other  things,  that  the  Arbitrators  had  been 
challenged  by  him  both  in  the  Lower  Court  and  in 
the  Judicial  Commissionei's  Court.  This  appeal,  and 
that  against   the  decree    of    the  4th    of    September^ 
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1S65.        1862,  of  which  the  consideration  had  been    postponed, 

Sheoxath    was  brought  before  Mr.  Couper^  who  had  then  become 

p  ^^   ,       Judicial  Commissioner,  in  the  place  of  Mr.  Campbell^ 

and  he,  on  the  3rd  of  Juhj^   1863,  upheld  the  Awards 

of  the  Arbitrators,   and  afhrmed  both  the   decrees  of 

the  Civil  Judge. 

Against  this  decision  the  present  appeal  is  brought. 
Their  Lordships  will  assume,   and  such  is,  in  fact,, 
their  opinion  upon  the  facts  before  them,   that  if  the 
questions   which   the    Arbitrators    have    determined^ 
were  properly  referred  to  them,  no  sufficient  grounds 
for  impeaching  their  Award  have  been  established. 
It  has,  however,  been  strongly  urged  at  the  Bar  that 
it  was  not  competent  to  the  Judicial   Commissioner, 
except  with  the  consent  of  both  parties,   to  vary,  as 
he  did  vary  by  his  Order  of  the  15th  of  i¥"«^,  .i86*J, 
the   rights   of   the   parties   under  the  Farighhhiittees^ 
and  to  impose  ou  the  Appellant  the  obligation  of 
purchasing   the   Eespondeut's    interest    in   the    out- 
standings on  a  rough  estimate  of  its  value.     Another 
obiection  to  the  proceedings — and  it  is  that  on  which 
the  petition    of    appeal    chiefly    insists — is  that  the 
nomination    of    the    particular    Arbitrators    by    the 
Jud^e,  without  the  consent  and  against  the  repeated 
protests  of  the  Appellant,  was  altogether  irregular, 
and  that  their  Award  is,  therefore,  not  binding  upon 

him. 

Their  Lordships  do  not  deny  the  force  of  the 
arguments  addressed  to  them  on  the  first  point,  but 
they  are  nevertheless  of  opinion,  that  the  determina- 
tion of  this  appeal  must  depend  upon  the  validity 
of  the  second  objection ;  because  if  the  nomination 
of  the  Arbitrators  were  regular,  there  is  evidence  in 
the  petition  of  the  lOth   of  June,  and  in   other  parts 
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of  tlie  proceedings,    that  the  Appellant   accepted   the        ^''*^^5. 
issue  proposed  by  the    Judicial    Commissioner,    and    Sheoxath 
was  willing  that  the  accounts  between  him   and   the 
Respondent   should  be  settled   on  that  principle  and 
by  arbitration. 

That  both  points  are  open  to  the  xVppellant, 
although  he  has  in  terms  appealed  only  against  the 
final  decision  of  the  Civil  Judge  and  the  confirmation 
of  it  by  the  Judicial  Commissioner,  is,  we  think, 
established  by  the  case  of  Maharajah  Moheshur  Sing 
V.  The  Bengal  Government  (7  Moore's  Ind.  App. 
Cases,  p.  302)  (a).  The  appeal  is,  in  effect,  to  set 
aside  an  Award  which  the  Appellant  contends  is  not 
binding  upon  him.  And  in  order  to  do  this  he  was 
not  bound  to  appeal  against  every  Interlocutory  order 
which  was  a  step  in  the  procedure  that  led  up  to  the 
Award. 

Was  it,  then,  competent  to  the  Judge  to  refer 
the  decision  of  this  question  to  Arbitrators  selected 
by  him  against  the  will  and  in  spite  of  the  repeated 
remonstrances  of  the  Appellant  ?  When  the  suit 
was  commenced,  the  powers  and  procedure  of  the 
Courts  in  Oudc  were  still  regulated  by  the  Rules 
and  Ordinances  which  had  been  passed  by  the 
Governor- General  in  Council  in  order  to  provide 
for  the  administration  of  justice  in  that  Province  on 
its  first  annexation  ?  These  were  substantially  the 
same  as  those  which  had  previously  been  in  force  in 
the  Punjab,  and  were  known  as  the  Punjab  Code. 
But  on  the  6th  of  August,  1861,  the  Governor- 
General  in  Council,  by  a  notification  issued  under  the 
385th  section  of  Act,  IS^o.  YIII.  of  1859,  extended 
to  the  Province  of  Oude  the  provisions  of  that  Act 
(a)  Sec  also  Forbes  v.  Ameeroonissa  Begum,  ante.  pp.  340,  346. 
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ibno.  (which  is  generally  known  as  the  Code  of  Civil 
SfiKc.NAJu  Procedure),  subject  to  certain  exceptions  and  provi- 
sions as  from  the  1st  of  January^  18G2.  The  excep- 
tions are  only  five  in  number  ;  they  are  modifications 
of  the  3rd,  17th,  111th,  lT2ud,  and  205th  sections 
of  the  Act,  and  none  of  them  have  any  bearing  on 
the  questions  raised  by  this  appeal.  At  the  date, 
therefore,  of  the  Judicial  Commissioner's  Order  of 
the  15th  of  Mai),  18^2,  the  Code  of  Civil  Procedure 
had  thus  been  extended  to  and  was  in  force  in  Oude. 
The  o88th  section  of  that  Code  provides  that 
from  and  after  the  time  Avhen  this  Act  shall  come 
into  operation  "in  any  part  of  the  British  territories 
in  India,  the  procedure  of  the  Civil  Courts  in  such 
part  of  the  said  territories  shall  be  regulated  by 
this  Act,  and  except  as  otherwise  provided  by  this 
Act  by  no  other  law  or  Eegulation."  The  6nly 
exception  as  to  suits  pending  at  the  time  when  the 
Act  shall  come  into  operation  is  contained  in  the 
preceding  section,  and  is  in  these  words  :  "  If  in  any 
suit  pending  at  the  time  when  this  Act  shall  come 
into  operation,  it  sliall  appear  to  the  Court  that  the 
application  of  any  provision  of  titis  Act  would 
deprive  any  party  to  the  suit  of  any  right  in  reference 
to  the  procedure  of  the  suit,  whether  of  appeal  or 
otherwise,  which,  but  for  the  passing  of  this  Act, 
would  have  belonged  to  him,  the  Court  shall  proceed 
according  to  the  law  in  force  before  this  Act  takes 
effect."  There  is  no  expression  upon  the  face  of 
the  proceedings  of  an  intention  on  the  part  of  the 
Judges  below  to  suspend  or  modify  the  operation  of 
Act  No.  VIII.  of  1859,  by  virtue  of  the  provisions 
last  quoted,  or  otherwise.  Nor  is  it  easy  to  see  how 
the  compulsory  reference  to  arbitration  which  is  here 
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complained  of  could  have  been  brought   within  the        i^^o. 
definition  of  a  right  belonging  to  the  opposite  party.    Sheosath 
Moreover,  that  party  himself,   in  the  proceeding,  ap-    j^^jj^'ath, 
pealed  to  certain    sections  of  the  Act  as  establishing 
the   finality  of  the  Award,  thereby  admitting  that  the 
reference  was  to  be  taken  as  made  under   the  new 
procedure.     Any  larger  powers,  therefore,  which  the 
Judicial  Commissioner  and  his  subordinate  may  have 
possessed  under  the   Punjab   Code  must  be  held  to 
have  been   suspended   on   the   15th   of    May^    1862  ; 
and    the    only    question    is   whether  the  subsequent 
proceedings  were  authorized  by  the   Code  of   Civil 
Procedure. 

The  SI 2th  section  of  the  Act  provides,  that  if  the 
parties  to  a  suit  are  desirous  that  the  matters  in 
difference  between  them  in  the  suit,  or  any  of  such 
matters,  shall  be  referred  to  the  joint  decision  of  one 
or  more  Arbitrator  or  Arbitrators,  they  may  apply 
to  the  Court  at  any  time  before  final  judgment  for 
an  order  of  reference.  The  314  th  section  provides, 
that  the  Arbitrator  or  Arbitrators  shall  be  nominated 
by  the  parties  in  such  manner  as  may  be  agreed  upon 
between  them.  If  the  parties  cannot  agree  with  respect 
to  the  nomination  of  the  Arbitrator  or  Arbitrators,  or 
if  the  person  or  persons  nominated  by  them  shall  refuse 
to  accept  the  arbitration,  and  the  parties  are  desirous 
that  tLe  nomination  shall  be  made  by  the  Court,  the 
Court  shall  appoint  the  Arbitrator  or  Arbitrators. 

These  sections  clearly  import  that  the  parties 
must  either  name  the  Arbitrators  or  consent  to  the 
nomination  of  them  by  the  Court.  They  are  the 
only  provisions  which  bear  upon  the  subject ;  and  it 
follows  that  the  Code  gives  no  authority  to  the  Court 
to  force   upon  a  reluctant   party  the   decision   of  any 

VOL.    X.  B  2 


426  CASES    IN    THE    PRl^Y    COUNCIL 

1SC.5.       question  in   the   cause  by    Arbitrators    selected  at  its 

SiiEoNATir    discretion.     It    may   be    observed   that    the    Punjab 

Ramnath     Code,  Part  II.,    sec.   2,    cl.    15,   seems   to  require,  as 

might  be  expected,   equally  with  the  Code  of  Civil 

Procedure,  the  consent  of  the  parties  to  a  reference 

to,  and  the  appointment  of,  Arbitrators. 

Their  Lordships  need  hardly  observe,  that  if  the 
appointment  of  the  Arbitrators  in  this  case  was 
irregular,  the  irregularity  was  in  no  degree  cured 
by  the  fact  that  they  were  four  out  of  five  persons 
to  whom  the  Appellant  had  on  a  former  occasion 
agreed  to  refer  the  matters  then  in  dispute  between 
him  and  the  Respondent.  That  agreement  to  refer 
had  proved  abortive  ;  the  Respondent's  suit  was  not 
brought  to  enforce  it,  but  for  the  determination  of 
the  rights  of  the  parties  b)^  the  Court ;  and  the  ques- 
tion referred  to  the  Arbitrators  was  an  entirely  new 
Question,  suggested  b)'"  the  Judicial  Commissioner. 

Again,  the  appeal  having  been  heard  ex  parte^  their 
Lordships  have  felt  bound  to  consider,  whether  this 
case  could  be  brought  within  the  principle  of  those 
authorities,  which  establish  that  a  defect  in  the  nomi- 
nation of  Arbitrators,  may  be  cured  by  the  waiver 
implied  from  the  act  of  the  party  in  going  in  before 
them,  and  taking  his  chance  of  a  favourable  decision. 
Their  Lordships  are,  however,  of  opinion  that  the 
Appellant  cannot  be  held  to  have  forfeited  in  this 
manner  his  right  to  question  the  validity  of  these 
awards.  From  what  has  been  already  stated,  it 
appears  that  his  protests  and  appeals  were  frequent, 
and  were  repeatedly  rejected  as  inadmissible  by  the 
Judges.  Whatever  part  he  took  in  the  proceedings 
before  the  Arbitrators,  he  must  be  deemed  to  have 
taken  under  a  continuing  protest,  and  in  self-defence. 
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Their    Lordships,    therefore,    however  much    they        ^^^^^• 
regret  the  necessity  of  re-opening  this   litigation,  feel    Sheoxath 
bound  to  allow  the  present  appeal.  Eamnath. 

It  is  not  improbable  that  the  decrees  impeached 
give  no  more  to  the  Kespondent  than  upon  a  proper 
adjustment  of  the  accounts  will  be  found  to  be  his 
due.  But  this  result  has  been  reached  by  referring 
a  question  which  involves  a  compromise  of  the  strict 
legal  rights  of  the  parties,  to  Arbitrators  who  were 
not  duly  authorized  to  determine  it.  The  consent 
of  the  Appellant  was  essential  both  to  the  form  of 
the  issue,  and  the  constitution  of  the  Tribunal  that 
was  to  decide  it.  It  was  wholly  wanting  to  the  one  • 
if  given  at  all  to  the  other,  it  was,  at  most,  a  qualified 
consent. 

The  only  remaining  question  is,  with   what  direc- 
tions this    cause   should   be   remitted  to   the    Ccurts^ 
below  ?  It  will,  of  course,   be   open  to   the  Judge,  if 
both  parties   consent,  to  refer  the  question   suggested 
by  the    Order   of   the    15th    of    Mai/,    1862,   or   any 
other  question  directed  to  the  ascertainment  of  their 
respective   rights  in   the   outstandings,  to   Arbitrators. 
duly  appointed  under  the  Act,  N'o.   YIII.  of    1859. 
But  if  the  parties  do  not  consent  to  any  such  mode 
of  settling  their   disputes,  it  will  be  the  duty  of   the 
Judge  to  adjust  the   accounts  still  unsettled   between 
them  in  the  regular  way,  by  taking  an  account  of  the 
debts  which  were  due  to  and   from  the  three  Firms 
at  the  date  of  the  Farighkhutiees,   and  of  what  has 
been   received  and  paid   in  respect  thereof,   and  by 
whom;  and   by    inquiring   whether    any  and    which 
of   the   debts  due  to  or  from  the  said  firms,  remain 
outstanding  and  unpaid  respectively,   and   by  ascer- 
taining what,   upon  the   result   of  these   accounts,  is 
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1865.  clue  from  either  and  which  of  the  parties  to  the  other 
of  them.  Act,  No.  YIIT.  of  1859,  sec.  92,  S3cms 
to  give  to  the  Court  the  power  of  appointing  a 
Receiver  if  one  should  be  necessary. 

Their  Lordships,  therefore,  will  humbly  recommend 
Her  Majesty  to  reverse  the  decree  of  the  Judicial 
Commissioner  of  the  3rd  of  July^  18G3,  and  that  of 
the  Civil  Court  of  Lucknoiv  of  the  4th  of  September y. 
1862,  and  to  remit  the  cause  to  the  Judge,  with 
directions  to  wind  up  the  outstanding  concerns  of 
the  three  Firms  pursuant  to  the  Fari(/hkhuttceSy 
unless  the  parties  shall  consent  to  any  other  mode 
of  determining  their  rights  in  these  outstandings. 
Their  Lordships  think  that  the  Appellant  is  entitled 
to  the  costs  of  this  appeal,  and  also  to  the  costs  of 
the  Order  of  the  15th  of  May,  l86'J,  and  of  the^ 
proceedings  following  upon  it. 
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Tayammaul  -  .  -  .         Appellant, 

Sashachalia  ;N'aiker  and  Yirasami  )  -n  7    .  ^ 

Naiker {  hespmdents* 

On   Appeal  from    the   Siulder   Deivanwj    Adaivlut   at 

Madras. 


T 


HE  appeal  in  this  case  was  brought  from  a  decree  -^}^'  ^Ptli,  & 
of  the  Suddei'  Court  at  Madras,  which  Court  affirmed    "1865.  "' 
a  decree  of  the  Civil  Court  of   Cuddalore,   iu  a  suit      liTTSt 
instituted  by  the  first  Eespondent,  as  aruardiau  of  the  '^^chin- 

^  volvecl  a  dis- 

puted question 

*  Present :  Memhors  of  the  Judicial  Committee, — The  Eight  of  fact  as  to  aa 
Hon.  Lord  Chelmsford,  the  Eight  Hon.  the  Lord  Justice  Knight  tion°and  fte' 
Bruce,  the  Eight  Hon.  the  Lord  Justice  Turner,  the  Eight  Hon.  di^e  execution 
Sir  James  William  Colvile,  and  the  Eight  Hon.  Sir  Edward  Courtln '  *^^ 
Vaughan  Williams.  India  dis- 

Assessor : — The  Eight  Hon.  Sir  Lawrence  Peel.  regarding 

otjier  evi- 
dence, relied 
solely  upon  the  evidence  of  a  witness  examined  at  the  instance  of  the 
Coiu't  itself.  The  effect  of  the  evidence  of  this  witness  was  to  show  that 
at  the  time  of  the  adoistion  and  execution  of  the  Will,  the  alleged 
Testator  was  in  a  dj-ing  state,  and,  although  at  times  roused  to  con- 
sciousness, was,  from  his  enfeebled  mind,  incapable  of  understanding 
the  acts  he  was  represented  to  have  performed :  the  Court  below, 
however,  upon  the  evidence  of  this  witness,  as  to  his  testamentary 
capacity,  corroborated,  as  it  thought,  by  a  letter  of  the  widow  of  the 
alleged  Testator,  recognizing  the  adoption,  and  by  her  acquiescing  in 
the  performance  of  certain  fimeral  rights  of  her  deceased  husband  by 
the  supposed  adopted  son,  pronounced  both  the  adoption  and  the  Will 
to  be  vaHd.  Upon  appeal,  held,  that  although  as  a  general  rule,  in  a 
question  of  fact,  the  Judicial  Committee  were  unwilling  to  disttu-b  the 
judgment  of  the  Court  below,yet  that  as  it  was  the  duty  of  the  ajjpellate 
Court  to  weigh  the  evidence  and  probabilities,  and  fonn  an  independent 
Judgment,  and  taking  into  consideration  the  evidence  regarding  the 
state  and  capacity  of  the  alleged  adopter  and  Testator,  they  were  of 
opinion,  that  the  evidence  relied  upon  was  so  unsatisfactory,  that  neither 
of  the  decrees  of  the  Comets  below  could  be  supported,  and  reversed  the 
same  ■with  costs. 
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1S65.        second  Eespoudent,  a  Minor,  the  alleged  adopted  son 
Tayammaul  of  one    Balakrkfnama    Naiker^   deceased,   against  the 
sashTchvllv  Appellant,  the  widow  of    Balakristnama  Naiker,  and 
Naikeu.     other  Defendants,  to  recover  the   estate  of   Balakrist- 
nama  Naiker  in    the   possession    of   the   Defendants. 
An  alleged  "Will  of  Balakristnama  Naiker  was  also  set 
up,  which  instrument,  after  reciting  the  adoption,  and 
appointment  of  guardians  to  the   second  Respondent 
during  his  minority,  purported  to  bequeath  one-fourth 
of  his  estate  to  the  Appellant,  his  widow.     The  fact  of 
the  adoption  and  execution  of  the  Will  were  both  denied 
by  the  Appellant.     Witnesses  were  examined  on  both 
sides,  whose  evidence  as  to  the  adoption  and  execution 
of  the  Will  was  so  unsatisfactory,  that  the  Judge  of  the 
Civil  Court  of  Ciiddalore  called  an  independent  witness,, 
not  named  by  either  party,  and  upon  whose  individual 
testimony,  in  addition  to  an  arzee  sent  to  the  Collector 
of  the  District  informing  him  of  the  adoption,    and 
alleged  to  have  been   signed  by  the   Appellant,    who 
lived  in  seclusion,  the  day  after  her  husband's  death, 
the  Courts  in  India  pronounced  both    the   adoption 
and  Will  valid.     Hence  the  present  appeal. 

The  general  facts  of  the  case,  and  the  effect  and  weight 
of  the  evidence,  is  stated  in  their  Lordships'  judgment. 
The  appeal  was  heard  ex  parte. 

Sir  Hugh   Cairns,    Q.C.,   and  Mr.   Pontifex,   for 
the  Appellants. 

22n(lDec.         The    consideration    of   their   Lordships'   judgment 
was  adjourned,  and  now  pronounced  by 
The  Eight  Hon.  Lord  Chel^isford. 
After  stating   the  nature  of  the  appeal,  his  Lord- 
ship proceeded  as  follows  : — 

The  claim  to  the  property  is  founded   on  an  alleged 
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adoption  of  tlie  iiifaut,  Virasami  Naikcr,  hj  Bcdahrh-i-        18<55.  ^ 
nama  Naiher  on  the  day  of   his  death,  on  which  day   Tayamhaul 
it  is  alleged,  that  he  also   executed  a  Will,  by  which    gASH.rcHALLA 
he    appointed   the    Respondent,      SashachaW.i  Naiker^       Naikeu. 
the  uncle  of  the  infant,  and  Devana>jaga  Naiker,  the 
father  of  his  wife  (the  Appellant),  the  guardians  of 
his  adopted  son,  and  "to  manage  all  the  affairs,"  till 
his  adopted  son  came  of  age. 

The  alleged  adoption  took  place  at  7  o'clock,  and 
the  Will  was  made  about  9  o'clock,  in  the  evening  of 
the  30th  of  Jul//,  1849.  Although  there  was  w) 
necessary  connection  between  these  two  acts,  as  the 
adoption  might  be  good  and  the  Will  invalid,  yet  it 
is  difficult  to  separate  the  diff-sreut  transactions  of  the 
day  from  each  other,  or  to  view  them  in  any  other 
light  than  as  different  parts  of  one  arrangement. 

On  the  part  of  the  Appellant  both  the  adoption 
and  the  Will  are  disputed,  the  first  by  denying  that 
it  ever  took  place,  and  both  upon  the  ground  that 
Balakristnama  talker  was  on  the  day  in  question 
utterly  incompetent  to  perform  either  of  the  acts  im- 
puted to  him. 

The  acts  which  are  said  to  have  constituted  the 
adoption  are  described  by  all  the  witnesses  in  almost 
the  same  words  (no  unusual  circumstance  with  Indian 
witnesses),  but  there  is  no  reason  to  suspect  that  these 
acts  were  not  performed  ;  and  the  mere  factum  of  the 
Will  appears  to  be  sufficiently  established  by  the 
evidence. 

There  was  no  proof  that  application  had  been  pre- 
viously made  to  the  natural  parents  of  Virasami  to 
gi,ve  their  child  in  adoption,  nor  was  it  shown  that 
Balakristnama  Naiker  had  ever  contemplated  the 
adoption  of  this  boy  before  the  day  in  question. 
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18G5.  The  acts  were    performed    without   much  prepara* 

Tayammaul  tion,  aud  without  many  of  the  accustomed  ceremonies, 

sashachalla  ^^it  it  ^^'^s  admitted  in  argument  that  they  were  not 

Kaiker.     essential,  and  that  enough   was  done  (if  there  were  no 

other  objection  but  the   absence  of   these   ceremonies) 

to  constitute  a  legal  adoption. 

The  case  was  heard  c:c  parte  before  their  Lord- 
ships, but  in  the  Civil  Court  in  India  it  was  strongly 
pressed  against  the  Appellant  in  support  of  the  validity 
of  the  adoption,  that  she  was  a  consenting  party  to 
it,  performing  her  part  in  the  ceremony,  and  after- 
wards showing  by  unequivocal  acts  her  entire  acqui- 
escence in  what  had  been  done.  These  acts  were — - 
allowing  the  boy  to  perform  the  funeral  rites  as  an 
adopted  son,  and  the  day  after  the  adoption  putting 
her  mark  to  an  arzee  addressed  to  the  Collector  of 
Southern  Arcotj  stating  the  adoption  and  the  per- 
formance of  the  funeral  rites  by  the  adopted  son,  and 
praying  for  the  transfer  into  his  name  of  her  late 
husband's  property. 

With  respect  to  the  arzee,  the  Appellant,  who  was 
examined  as  a  witness  in  the  suit,  positively  denied 
that  she  ever  put  her  mark  to  it,  and  asserted  that  it 
was  a  fraudulent  imposition  upon  her ;  and,  as  to  the 
performance  of  the  funeral  rites,  it  was  alleged  on  her 
behalf  that  they  were  not  performed  by  Virasami  as 
an  adopted  son,  but  as  her  agent,  she  being  unable 
by  the  custom  of  her  caste  to  go  out  aud  perform 
them  herself. 

The  evidence  in  support  of  the  arzee  is  not  of  the 
most  satisfactory  description.  Devanayaga^  the  Ap- 
pellant's father,  by  whom  it  is  said  to  have  been 
prepared,  and  who  wrote  her  name  before  she  put  her 
mark  to  it,  was  not  produced,  although  he  was  in  the 
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list  of  witnesses  delivered  in  by  the  Plaintiff.     The        ^^6^- 
reason  for  not  examining  him  is  stated  in  a  memo-  Tayam.maul 
randum  presented  to  the  Court  by  the  Plaintiff,  "  that  sasha^challa 
he   suspected    Bevanayaga    Ayangar   was    associating     ^""aikek. 
with  the  adverse  parties." 

With  respect  lo  the  performance  of  the  funeral 
rites  considerable  doubt  at  least  arises  upon  the 
testimony  of  the  Purohlt,  or  family  Priest,  whether 
they  were  really  performed  by  the  boy  as  an  adopted 
son. 

But  assuming  both  these  acts  to  be  satisfactorily 
established,  and  also  the  participation  of  the  Appel- 
lant in  the  proceedings  of  the  oOth  of  July,  1849, 
all  this  will  not  sustain  the  validity  of  the  adoption, 
unless  it  clearly  appears  that  the  act  itself  was  per- 
formed under  such  circumstances  as  would  render  it 
perfectly  legal. 

The  concurrence  of  the  widow,  and  the  various 
acts  of  acquiescence  attributed  to  her,  would  be  im- 
portant if  they  were  brought  to  bear  upon  a  question 
which  depended  upon  the  preponderance  of  evidence  ; 
but  if  the  facts  are  once  ascertained,  presumptions 
arising  from  conduct  cannot  establish  a  right  which 
the  facts  themselves  disprove.  The  Appellant  is  a 
Hindo  female.  So  long  as  she  is  acting  without  the 
guidance  of  a  disinterested  adviser  her  acquiescence 
in  an  alleged  adoption  or  Will  ought  not  to  prejudice 
her.  In  such  a  case  as  the  present  it  was  hardly  to 
be  expected  that  she  would  be  capable  of  distin- 
guishing between  an  adoption  in  fact,  and  a  legal 
adoption,  or  between  a  Will  in  fact,  and  a  valid  Will. 
The  acts  attributed  to  her  are  really  no  confirmation 
of  the  Eespondents'  case,    as  every  one  of  them  upon 
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1865.       which  reliance  is  placed  might  equally  have  been  done 

Tayammaul  with  respect  to  a  legal  or  an  avoidable  adoption. 

Sa    Tch^lla       '^^®  question,    therefore,   will  be,  not  whether  cer- 

Naiker.     tain  acts  were  done  which  if  unobjectionable  in  other 

respects  would  have  constituted  adoption,  but  whether 

the  alleged  adopting  father  was  of  sufficient  capacity 

at  the  time   to   understand  the  nature  and   object  of 

those  acts,  and  voluntarily  gave  an  intelligent  consent 

to  their  performance. 

On  this  question,   upon  which   the   validity  of   the 
adoption  and  of  the    Will  depends,   many  witnesses 
were   called   on   both  sides.     It  is  unnecessary  to  exa- 
mine the  evidence,  or  to  weigh  one  set    of  witnesses 
against  the   other,  because  the  Judge   who   tried  the 
cause  in  the  Court  below  declined   to  decide  .the  case 
upon  their  conflicting  testimony,  but  himself  directed 
an  additional  witness  to  be  examined,  and  taking  the 
facts  deposed  to  by  him  as  to   the  bodily   and  mental 
state  of  Balakristnama    Naiker  at  the   time  of  per- 
forming the  acts  in  question,   made  them  the  founda- 
tion of  his  judgment.     Can  it  be  said  that  he  rightly 
exercised  his  judicial   function  in  the  appreciation  of 
those  facts,  and  in  the   correct  application  of  the  law 
to  them  ?     "What  is  the  description  given  by  Kandoji 
Rao,  the   Court  witness,  as  he  is  called,  of  the  state 
of   Balakristnama  Naiker  on   the   day  in    question  ? 
That  of  a  dying   man,   almost   continually  insensible, 
though  occasionally   roused  to   consciousness  by  loud 
tones,  or  by  pungent  applications  to  his  nostrils,  but 
almost  immediately  afterwards   relapsing  into  a  state 
of  insensibility,  and  when  momentarily  conscious,  with 
his  mind  quite  inert  and  instantly  fatigued  upon  the 
slightest  exertion. 

How  is  it  possible  that  a  person  in  such  a  condition 
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could  be  capable  of  any  act  requiring  judgment  and  ^8^5; 
reflection,  especially  one  to  which  no  antecedent  cir-  TATAMiiAUL 
cum  stances  appear  to  have  led,  and  for  which  the  sashachalla 
enfeebled  and  scarcely  conscious  mind  was  unprepared.  Naiker.. 
In  such  a  state  as  that  described,  even  if  the  mind 
were  passively  awake  to  the  suggestions  made  to  it,  it 
would  naturally  cling  to  repose,  and  yield,  for  the  sake 
of  it,  to  any  external  suggestion.  Viewing  the  adop- 
tion and  the  AVill  together,  tlicj  present  every  appear- 
ance of  a  concerted  family  arrangement.  As  an 
adopted  child  passes  into  a  new  family,  his  natural 
relations  become,  as  it  were,  strangers,  and  the  asso- 
ciation of  the  boy's  natural  uncle  with  the  father  of 
the  adopting  mother  for  which  the  "Will  provides,  must 
be  regarded  as  a  contemporaneous  and  concurrent  act 
with  the  adoption.  If  the  law  were  to  countenance 
acts  of  this  description,  performed  at  such  a  time  and 
under  such  circumstances,  without  the  clearest  and 
most  cogent  evidence  to  establish  their  validity,  rela- 
tions and  managers  would  be  encouraged  to  advance 
their  own  private  notions  of  what  might  be  advisable 
to  be  done  for  the  good  of  the  family,  and  to  ascribe 
acts  to  a  dying  man  in  which  he  would  have  been  the 
merely  passive  instrument  to  prolong  their  own  gain 
and  authority. 

If  this  question  had  come  originally  before  their 
Lordships,  and  not  by  way  of  appeal,  they  would  have 
had  no  diffioulty  in  deciding  that  Balakristnama 
NaiJcer  was  on  the  day  in  question  quite  incompetent 
to  perform  the  adoption,  or  any  other  act  requiring 
the  exercise  of  the  powers  of  judgment  and  reflection. 

They  have,  however,  to  deal  with  the  case  under 
the  influence  of  two  previous  decisions  at  variance  with 
their  own  views.     But  the  concurrence  of  opinion  of 
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1865.       t-vTO  Courts  in  India,  even  upon  a  mere  question  of 
Tatammaul  fact,  has  not  upon  previous  occasions  prevented  their 
SashIchalla  Lordships  acting  upon  their  own    independent  judg- 
Naikek,     ixient.       In    the    case    of     Rungama    v.    Atchama   (4 
Moore's  Ind.   App.   Cases,   p.   1),    upon    a    disputed 
question  of  adoption,  the  Provincial  Court  and    the 
Suclder  Court  on  appeal,    held  that  the  evidence  was 
not  sufficient  to  establish  the  fact  of  adoption  :    but 
their  decision  was  reversed  by  this  Committee.     Pre- 
cisely the  same  state  of  things  occurred  in  Haradkun 
Mookurjia    v.    Muihoranath     Mookurjia    (4    Moore's 
Ind.  App.   Cases,   414),   and   with  the   same  result. 
And  in  3Iudhoo  Soodiin  Sundial  v.    Surooj?   Chunder 
Sirkar   Choivdry  (4  Moore's  Ind.   App.   Cases,  431)^ 
Dr.  Lushington  in  delivering  the  judgment   of  their 
Lordships,   says  in   p.  433,   "  Both  the  Courts  below 
have  decided  against  the  validity  of  the  instrument ;  a 
fact  which,  considering  the  advantages  the  Judges  in 
India  generally  possess,  of  forming  a  correct  opinion 
of  the  probability   of  the  transaction,    and  in   some 
eases   of  the   credit   due  to  the  witnesses,   affords  a 
strong  presumption   in  favour  of  the  correctness  of 
their  decisions,  but  does  not,  and  ought  not  to  relieve 
this,  the  Court  of  last  resort,  from  the  duty  of  exa- 
mining the  whole   evidence,  and  forming  for  itself  an 
opinion  upon  the  whole  case." 

This  case  is  something  different  from  a  mere  ques- 
tion of  fact.  The  matters  questioned,  an  adoption 
and  a  Will,  involve  both  the  factum  of  each  and  the 
capacity  of  the  alleged  adopting  father  and  Testator. 
Each  of  these  acts  interferes  with  and  displaces  pre- 
viously existing  rights,  in  choate  or  presumptive.  A 
Judge  who  decides  in  favour  of  a  disputed  adoption 
or  Will  in  a  case  of  questioned  capacity   of  a  dying 
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man,   must  apply   his  miad  not  simply  to  the  act  of        ^^^5. 
adoption  in  fact,  or  to  the  execution  in  fact  of  a  Will,  Tayammaul 
but  he  must  be  careful  to  see  that  the  jealous  requisi     sasha^chall*. 
tions   of  the  law  as  to  the  proof   of  acts  of   persons      Naikek. 
done  in  extremis  are  fully  complied  with.     Now,  in 
this  case  the  Judge,    not  satisfied  with  the  evidence 
brought  before  him,   selected  a  witness  to  assist  him 
with  his  judgment.     There  was  no  careful  weighing 
of  the   evidence  on  both   sides,  but  his   decision  was 
founded  upon   the  single  testimony  of  this  witness. 
The  Stddder  Court  say,    "  Little  need  be  added  to  the 
arguments  on  which  the  Civil  Judge  has  founded  his 
decision,"   and   they  add  nothing.     They,  therefore, 
adopt  the  conclusions  at  which  the  Civil  Judge  arrived, 
based  not  upon  a  review  of  the  whole  of  the  evidence, 
but  upon  a  witness  chosen  by  himself,  whose  testimony 
in  the  opinion  of  their  Lordships  does  not  warrant 
the  judgment  which  he  has  pronounced.     They  will, 
therefore,  recommend  to  Her  Majesty  that  the  decrees 
appealed  from  be  reversed,  with  costs. 
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Maharajah    Eajuxdur     Kishwur 
Sing,  Bahadoor     - 


Appellant, 


A>'D 


SHEOPrRSUN  MiSSER 


Respondent. 


7th  &  8tli 
Feb.  1866. 


On  appeal  from  the  Sudder  Dewanny  Adawlut 
of  Bengal. 

JL  HE   Appellant  in   this   case  by   Lis  suit  claimed^ 

first,  possession  of  certain    Mousahs,   as  forming  part 

Asiimmary  of  his  Zemiudari) ;  secondly,  to  set  aside  a  summary 

brought  by     award  which  upheld  the  Eespondent's  right  under  aa 

A.  against      alleoTed  Bhukee  Birt  tenure  ;   and   thirdly,   to  recover 

jB,,  to  recover  °  7.7 

arrears  r,f  rent  arrcars  of  rcut  uuder  a  Icase  and  Kabooleat,  alleged 
Mouzahs  al-  by  him  to  havB  been  granted  to  the  Eespondent  of 
iSdV^^^  the  Mouzahs  in  question.  The  Sadder  Court,  in  effect, 
under  a  Lease  reversiug  the  degree  of  the  Zillah  Court,  declined  to 
The  defence    adiudicate  the  case  upon  the  issues  raised  as  to  the  title 

by  6.  to  the         '' 

suit  "was  a 
denial  that 
the  latter 
instrument 
had  been 
executed  by 
him,  and  he 

Bet  up  a  title  rm     -i^        y     /-,  n  if 

to  the  Mouzahs  as  being  Bhalee  Birt  tenure.  The  Deputy  C  ollector  betore 
Tvhom  the  suit  was  tried,  doubted  the  execution  of  the  Kahooleut  by  B., 
and  dismissed  the  suit.  A.  then  brought  a  regular  suit  against  B.y 
seekino-,  first,  to  establish  his  proprietary  title  to  the  Mouzahs  as  Zemin- 
dar ;  secondly,  to  set  aside  the  summary  award ;  and  thirdly,  to  recover 
arrears  of  rent  under  the  lease  and  Kahoohat,  when  B.  raised  the  same 
defence  as  in  the  summary  suit.  The  Sudder  Coui't  nonsuited  A.,  and 
dismissed  the  suit  for  multifariousness  and  misjoinder.  Such  decree 
reversed  on  appeal  by  the  Judicial  Committee  as,  by  the  rules  of  pleading 
in  India,  a.  claim  for  rent  in  aiTear,  and  to  remove  doubts  in  A.'s  title  as 
Zemindar  to  lease  to  B.,  as  raised  by  the  defence,  is  not  objectionable  on 
the  o-round  of  multifariousness,  but  can  be  included  in  one  plaint. 


*  Present  :  Members  of  the  Judicial  Committee, — The  Eight 
Hon.  Lord  Chelmsford,  the  Eight  Hon.  Sir  James  AVilliam  Colvile^ 
and  the  Eight  Hon.   Sir  Edward  Yaughan  Williams. 

Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel. 
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of  the  Appellant  as  Zemindar  to  the  Mouzaks,  on  the        i^oo. 

ground    of    the    multifariousness    and    misjoinder    of  MahTuajah 

claims  in  the  plaint.     Hence  the  present  appeal.  E:'isHw'uir 
As   the  lud^ment  upon  appeal  was  confined  to  a        Si^'^'c;. 

,.  .11-  • .    •  1  ^        •  Barndoor 

question  or  pleading,   it  is   only   necessary  to  give  a  v. 

brief  outline  of  the  facts.  SHEoPaiisux 

JVLissEli. 

It  appeared  from  the  statements  in  the  Appallant's 
case  that  the  entirety  of  Pergunnahs^  Majhona  and 
Sumrao?)?.,  comprising  the  Zemindar?/  of  the  Appel- 
lant, were  permanently  settled  by  the  Government, 
under  Ben.  Eeg.  I.,  of  1793,  in  the  years  1790-1, 
without  specification  of  Mouzahs,  and  only  by  J'uppahs, 
with  the  grandfather  of  the  Appellant,  Maharajah 
Beer  Kishzvur  Singh.  That  the  Mouzahs  in  ques- 
tion, ten  in  number,  were  included  within  two  of 
the  settled  Tuppahs,  viz.,  Tuppah,  Chigiuun  But- 
durra  and  Tupjjah,  Manpore,  situate  in  Pergunnah 
Majhona.  The  Maharajah  died  in  possession  of  the 
entirety  of  the  Zemindary,  which  ultimately  descended 
to  the  Appellant. 

It  further  appeared,  that  since  the  permanent  settle- 
ment in  1790-1,  the  Mouzahs  in  question,  had  been 
let  to  different  tenants,  at  \?ixym^  jummas,  sometimes 
jointly  with  other  lands,  and  sometimes  separately. 
That"^from  the  year  1223  [_Faslg,  1815-1816  c.e.] 
to  1819  C.E.,  the  Mouzahs  were  let  %o  Nanouh  Ram 
Misser,  the  father  of  the  Respondent,  afterwards  to 
other  persons,  and  further,  that  in  the  year  1850,  the 
Appellant's  ancestor,  Maharajah  Naivul  Kishwur 
Singh,  had  granted  to  the  Respondent  a  lease  of  the 
Mouzahs  for  five  years,  at  a  jumma  of  Rs.  2,305.  l3a. 
6p.,  delivering  to  him  a  Pottah,  and  taking  from  him  a 
Kahooleat,  or  counterpart,  of  such  lease. 
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iSGG.  xhe  rent  secured  by  the  lease  and  Kahooleat  falling 

Mau.arajah  "into  arrenr,   the  late  Maharajah  in  1853  instituted  a 

KisKwciT    summary  suit  against  the  Eespondent  in  the  Deputy 

Sing,        Collector's  Court  of  Chumparun,  to  recover  the  arrears 

BaHAEoOR  1         -r,  11- 

V.  due.     The  Eespondent  by  his  answer  denied  that  he 

MissiTk.^^  was  lessee  of  the  'Mouzahs,  or  had  taken  any  lease,  or 
executed  a  Kabooleat,  and  set  up  a  title  to  the  MouzaJis 
as  having  for  a  long  time  been  ancestral,  and  pur- 
chased as  Bhakee  Birt  by  his  ancestors  ;  that  his  ances- 
tors and  himself  had  been  in  possession  of  the  Mouzahs, 
paying  the  revenue,  according  to  the  rent-roll  fixed 
in  Fush\  1197,  yearly,  to  the  Maharajah,  in  conse- 
quence of  its  being  joint  at  the  settlement  of  the 
lands  in  1198,  Fiisli  (1790-1),  and  that  the  Maha- 
rajah  had  no  right  to  diminish  or  enhance  the  regis- 
tered jumma.  This  was  denied  by  the  Maharajah^ 
but  the  Deputy  Collector  being  of  opinion,  that  the 
execution  of  the  Kahooleat  was  doubtful,  dismissed 
the  summary  suit. 

In  consequence  the  Maharajah  brought  a  regular 
suit  in  the  Court  of  the  Principal  S udder  Ameen,  for 
the  District  of  Sarun,  against  the  Respondent. 

In  the  plaint  the  claim  was  laid  at  Rs.  68,036.  7a., 
the  value  of  the  lands  in  dispute  and  balance  of  rent 
due  for  the  years  1260  and  1261  FusU  (1852-3; 
1 853-4  C.E.).  The  plaint  stated,  that  the  Plaintiff  sued 
for  possession  of  the  Mouzahs,  his  hereditary  property, 
amounting  in  extent  to  2,587  heggahs  of  land,  and 
valued  at  Rs.  64,700,  the  price  of  the  land  at 
issue,  at  the  rate  of  Co.'s  Rs.  25  per  higgah,  and  to 
recover  Rs.  1,030.  9ia.  arrears  of  rent  for  1260 
Fushjj  for  which  a  summary  suit  was  pending,  and 
Rs.  2,305.  13a.  2p.,  the  rent  for  1261  Fiisl>/,  inserted 
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in  the  Kahooleat^   dated  5tli  of   the   month   of  Aasin,  1S66. 

1258    Fusly,    making   an   aggregate    claim    of    Co.'s  M^HrKAjAH 

Es.  68,036.  7a. ;  by  the  annuhncnt  of  a  summary  award  ^^J^^'i'^R 

of  the  Deputy   Collector  of  the  District  of   Chumpa-  Sing, 

rM«,  dated  the  29th  of  the  mon|h  of   May^  1854,  and  ^  v.  °^^ 

by  the  cancellation  of  a  letter  affirminf;  the   Bhakee  Sheopuksui* 

*;  °  MissEE. 

Bit't^   dated  the   17th  of   the  month  of    Asmr,    1232 

Fusil/,   and  alleged    by  the    Defendant  to   have   been 
granted    by   3Iaharajah    Anund    Kishiuur    Singh   to 
Nanouh  Ram  Misser,   the  father   of  the   Defendant. 
The  principal  facts  above  stated  were  set   forth  in 
the  plaint,  and,   amongst  others,  that  the  Mouzahs  in 
question  were  a  part  of  the  Plaintiff's  settled  ancestral 
Zemindary,  and  had  been  let  on  lease  or  farm  to  divers 
persons,  and,   among  others,   to  the   Eespoudent,  and 
previously  to   his  father,  since   deceased.     The  plaint 
also  stated  that  litigation  had  occurred  in  1228  Fusly 
(1820-1    C.E.),    between  the   late    Maharajah   Anund 
Kishwur    Singh   and   the  father    of  the   Eespondent, 
and    pleaded  and    insisted   ou    the   disclaimer    made 
therein,  ou  the,  t8th  of  September,   1824,  and  which 
then    became    and    thereafter    remained    matter    of 
record,  of  the  Bhakee  Birt  tenure  and  title  set  up  by 
the  father  of  the  Eespondent,   and  also   on  the  judg- 
ment of  the  Magistrate,  dated  the  16th  of  February, 
1825,    founded  on    that    disclaimer;   and  the  plaint 
charged  and  insisted   that   a   letter   and  four   acquit* 
tances  said  to  bear  the   seal  of   the  late   Maharajah, 
and   relied   upon  in  the  summary   suit  by  the  Ee- 
spondent,    in    order    to    avoid    the    effect    of    such 
disclaimer,  were  forgeries ;   and  in  corroboration  the 
plaint  referred    to    the    previous    legal    proceedings 
brought  against  the  Eespondent  for  rent,  and  by  him 
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1866.        against   the    Ryots,    in   which   he  was   described    as 

Mahauajah   "  farmer"  merely,  and  also  to  the  fact  that  no  mention 

KisH^uiT    ^^s  made  therein  respectively,  or  otherwise  at  all,  of 

Sing,        ^jjg  pretended   Bhakee  Birt  tenure,  letter,  or  acq  uit- 
V.  tances  aforesaid  respectively,  since  the  disclaimer,  and 

•  MissERr'''  the  judgment  of  the  Magistrate.  The  plaint,  after 
pointing  out  that  the  finding  of  the  Deputy  Collector, 
on  the  comparison  of  seals  merely,  in  favour  of  the 
authenticity  of  the  alleged  letter  and  acquittances, 
was  erroneous,  and  not  founded  on  any  sufficient 
proof,  concluded  by  insisting  that  the  proprietary 
right  and  possession  of  the  Maharajah  and  of  his 
ancestors  with  respect  to  the  J}Iou7.ahs  in  question,  and 
the  absence  of  any  interest  of  the  Defendant  in  them, 
were  manifest ;  nevertheless,  owing  to  the  Deputy 
Collector  having  passed  an  Order  for  the  dismissal  of 
the  claim  for  rent,  it  had  become  necessary  to  prefer  a 
claim  for  possession  by  the  annulment  of  the  award, 
and  to  recover  the  rent,  and  prayed  that  the  summary 
award,  and  the  letter  of  Bhalcee  Birt  pleaded  by 
the  Defendant,  might  be  annulled,  and  that  possession 
of  the  3Ioiizahs,  and  the  claim  for  rent,  with  interest 
hereafter,  and  Putnee  mesne  proceeds,  with  interest 
to  the  day  of  possession,  be  granted  from  the  De- 
fendant. 

The  Kespondent  by  his  answer,  after  taking  several 
technical  objections  to  the  suit  and  to  form  of  the  plaint, 
stated  that  the  Moiizahs  came  into  possession  of  his 
father  at  different  periods,  as  Bhakee  Birt  at  a  jummaj 
or  rent  of  Es.  1,901,  the  revenue  fixed,  as  it  was 
alleged,  at  the  settlement  of  1197  Fusly.  The  answer 
then  admitted  the  legal  proceedings  had  taken  place 
in  1228  FtisJf/,  between  Maharajah  Anund  Kishwur 
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Singh  and  the  Eespondeut's  father,   and  the  filing  of        1866. 
the  disclaimei  by  the  father,   which  he  accounted  for  Maharajah 
as  being   given   under  coercion  and  pressure.     The    "^^'^j^g^^jf 
answer    denied   the    execution  of   the   Kahooleat  by        ^i^o, 
the  Respondent,   and   then   referred  to  and  relied  on  v. 

the  award  or  decree  in  the    summary  suit  brought  on  ^^jJ^^^^r^'^*'* 
that  instrument  for  rent. 

Issues  were  recorded  b}'  the  Principal  Sadder 
Ameen,  the  principal  being,  first,  whether  there  was 
a  misjoinder  of  claims,  and  secondly,  as  to  the  alleged 
tenure  of  Bhahee  Birt. 

Both  parties  went  into  evidence  to  establish  their 
respective  claims,    and  the  hearing   of  the   suit  took 
place  on  the  3rd  of   Maij^  1856,   before  the  Principal 
Sudder   Araceu    [Mirza    Mahomed    Saduk    Khan)  of 
the  District  of  Sarun^   when  a  decree   was   made  in 
favour  of  the  Plaintiff.     In  that   Judgment  all  the 
technical  objections  pleaded|in  bar  were  set  aside,  and 
it  was  therein  stated,   that  the   suit   had   originated 
agreeably  to    the  reasons   stated  in  the   plaint,    on 
account  of  the  plea  of  Bhakee  Birt  having  been  set 
up  on  the  part  of  the  Defendant  in  the  summary  suit ; 
that  in  fact,  the  Kahooleat  and  summary  suit  were  for 
nine  Mouzahs,  but,  inasmuch  as  the  plea  of  Bhakee  Birt 
referred  to  eleven   Mouzahs,  and  one  out  of  these  was 
not  under  litigation,  for  this  reason,  the  claim  was  for 
ten  Bloiizahs.     That  these  facts  were  all  manifest  from 
the  plaint  and  replication,  and  that  there  was  no  flaw 
in  this  case ;  and  passing  over  some   other  technical 
points,  it  was  declared,   that   there  was  no  misjoinder 
of  claims,   because  the   principal  claim  was  for  pos- 
session by  the  annulment  of  the  Bhakee  Birt,  and  the 
claim  for  rent  had  been   connected  with  it  like  mesne 
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.^^^5^      proceeds ;  that,  till  1261,  which  was  within  the  term  of 
Maharajah  the  lease  pleaded  by  the  Plaintiff,  the  claim  was  under 
KisHwuR     ^^6  designation  of  rent,   and  subsequent   to   that  the 
Bahadoou    application  was  for  mesne  proceeds  till  the  recovery  of 
V  possession  ;  and  that,   therefore,   there  was  no  joinder 

MissER.  '  of  contradictory  claims.  The  decree  then  decided 
against  the  Kahooleat  of  the  Defendant,  filed  by  the 
Plaintiff,  stating  that  it  was  not  proved  to  the  satis- 
faction of  the  Court ;  and  that  its  genuineness  coidd 
not  be  relied  upon,  because  it  had  been  executed  upon 
plain  paper,  and  attested  by  two  of  the  subordinates 
of  the  Plaintiff ;  that  when  the  jumma  contained  in 
a  Kahooleat  was  high,  that  is,  above  Es.  2,000,  and 
there  has  been  a  contention  with  the  Defendant  on  a 
former  occasion,  its  execution  in  this  manner  was  sur- 
prising, and  that  in  such  a  case  it  was  necessary  that 
the  Kahooleat  should  have  been  executed  upon  stamp 
paper  and  registered,  and  ordered  that  the  case  be 
decreed  with  a  modification,  that  the  Plaintiff  be  put 
in  possession  of  the  Mouzahs  in  question  and  recover 
from  the  Defendant  the  mesne  proceeds  thereof, 
from  that  day's  date  till  recovery  of  possession, 
whatever  might  be  ascertained  at  the  execution  of  the 
decree,  with  costs  proportionate  to  the  amount  proved, 
and  interest  according  to  practice ;  that  the  costs  of 
the  Plaintiff  for  the  amount  unproved  be  charged  to 
the  Plaintiff,  and  that  the  costs  of  the  Defendant  be 
borne  by  himself. 

The  Defendant  appealed  against  this  decree  to  the 
late  Sudder  Daivanmj  Adaivlut  of  Bengal.  The 
principal  ground  of  appeal  was,  that  by  reason  of  the 
claim  being  multifarious,  the  Plaintiff  ought  to  have 
been  nonsuited.     A  cross  appeal  was  also  brought  by 
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the  Appellant   against  so    much  of    the   last-mention        'see. 
decree  as  declared  that    the  Kabooleat  was  not   proved  MAiuKAJAn 
to  have  been  executed.  Rajuki^ur 

The  hearing   of  both  appeals  came    on    before    the       S^i^^^'g. 
late  SudderDeioanny  Adawhit,  the  Courts  consisting  of         v. 
Messrs.  B.    J.    Colvm,  A.  Sconce,  and  D.   J.  Mone?/,  on  ^  miI^^k!''' 
the  3lst  of  Jtd?/,  1858,  when  a  decree  was  pronounced, 
reversing  the  decree  of   the  Principal  Suddcr  Ameen, 
and  dismissing,  or  nonsuiting,  the  Plaintiff's  suit.  The 
judgment  of  the  >S'2^(f<fer  Court  stated,  that  the  Plaintiff's 
Pleaders    contend,  that .  the    Kabooleat   said    to    have 
been  executed  by  the  Defendant  on  the  5th  Assin,  1858, 
was  a  reciprocal  contract,  binding  by  its  terms  on  both 
parties  ;  that  this  contract  being  repudiated  by  the  one 
party,  could  not  be  binding  on  the  other  ;  that  the  De- 
fendant, rejecting  the  Kabooleat,  relied  upon  an  earlier 
title,  and  that  this  earlier  title  being  opposed   to   the 
Plaintiff''s   right    as    Zemindary    he    was    competent 
to  sue  to  set  it  aside  ;    that    the  averment   that   the 
Defendant  was  a  farmer  for  five  years,  created  by  the 
will  of  the  Zemindar,  was  a  simple  and  limited  issue ; 
but  if  that  issue  was  not  substantiated,  it  appeared  to 
the  Court  that  it  would  be  unjust  to  the  Defendant  to 
put  him  to  the  disadvantage  of   opposing  his   ejection 
from  the  villages  upon  grounds  incompatible  with  th© 
ground  which  Plaintiff  chose  as   his  cause  of   action. 
And,  lastly,  the    Court    considered    the  Kabooleat  of 
5th   Assin,  1258,  not  to   be    substantiated;  and  that 
it  would  be  improper  to   proceed  to   adjudicate  upon 
issues   which    could    arise    only   from    circumstances 
foreign  to    the  claim   founded  upon   that   document. 
The  decree  accordingly  dismissed  the  Plaintiff's  suit^ 
so  far  as  it  concerned   the   validity  of    the  Kabooleat ;. 
dut  did  not  adjudicate  any  issue  as  to  the  Defendant's- 
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18GG.        right  of  occupancy  of  the    villages,  or  to    his    alleged 
Mahaeajah  Bhakee  Birt  tenure,  declaring  that  on  those  points  the 
E,AJu>-DrR    (decision  would  have  the  effect  of  a  nonsuit. 
SixG,  The  present  appeal  was  from  this  decree. 

BaHADOOR  ^^  1  •  1  i.    •        T_  il  T) 

jS  0  appearance  having  been   put  m  t>y  the  Kespou- 
dent,  the  appeal  was  heard  ex  imrte. 

The   Attorney-General   (Sir    R.   B aimer ^  Q.  C.) 
and  Mr.  Leith^  for  the  Appellant. 

This   decree   is   most    unsatisfactory.      The  Court 
below    refused  to  decide    upon  the    merits,  upon    a 
technical  ground  of  pleading,  which  we  submit  cannot 
be  sustained.     There   was,  we   submit,  no  such  mis- 
joinder of  claims  as  justified  the  Court  in  nonsuiting 
the    Appellant.      The  Court,    having    regard  to  the 
pleadings  and  circumstances  of  the  case,  ought  not  to 
have  refused  to  adjudicate  the  issues  raised  as  to  the 
Eespondent's  right  of  occupancy  of  the   Moiizahs  in 
question,  under  the  alleged  Bhakee  Birt  tenure  set  up 
by  him,  and  as  to  the  effect  of  the  summary  decisiou 
of  the  Deputy  Collector  establishing  the  same.     [Sir 
Lmvrence  Beel :  The    Sudder   Court   seems    to   forget 
the  rights  of  the  Plaintiff,  and  to   treat    the    defences 
of  the  Defendant  as  the  cause  of  the  Plaintiff's  action.] 
The  primary  object  of  the  suit  was  to  obtain  a  reversal 
of  that  summary  award,  and  to    have   it   decreed  and 
declared  that  sucli  Bhakee  Birt  tenure   did  not  exist, 
and  then  on  the  assumption  that  such  a  tenure  did  not 
exist,  as  ancillary  thereto,  and  on  his  right  as  Zemin- 
dar and  proprietor  of   the  Moiizahs,  to    obtain   in  the 
alternative,  either  a   decree  for  the  rent    due   during 
the  time  the  Eespondent  was  in  possession  under  the 
lease  and  Kahooleat,  or  a  decree  for  possession,  in  the 
event  of  his  denial  of  such  a  lease. 


ON     A1'FK.\I.     FKOM      IHK     KAST     INDIKS.  44/ 

Upon  the  merits  we  contend   that  from  the   frame  Ji*Ji^ 

of  the  answer,  the  onus  prohandi  was  on  the  Eespon-  Maiiahajah 

dent  to  prove   the  Bhakee  Birt  tenure,   rehed   upon  kishwur 

*by  hnn,  which  he  failed  to  do  ;  while,  on  the  contrary,  Ba'hadoor 

the  Appellant  established  his  preliminary  title,  and  ^       '"• 

that   the    Mouzahs   were   held  by    the   Kespondent's  Misser. 
father,    himself  and  others,    as   ordinary   lessees,    at 
varying  rents,   and  not  under  any  fixed  tenure,  as  he 
set  up  in  his  defence. 

Judgment  having  been  reserved,  was  now  delivered    ^^^J^^fe 
by  — -- 

The  Eight  Hon.  Lord  Chelmsford. 

This   is   an   appeal   from   a    decision   of    the   late 
SuJder    Dewanny    Adaivlut    of    Bengal^    which    re- 
versed a  decision  of  the  Zillah  Court  in  favour  of  the 
Appellant,  the  Plaintiif  in  the  suit.     The  decision  of 
the  Siidder  Court  proceeded    solely  on  the  ground  of 
misjoinder  of  causes  of  action  in  the   Plaintiff's  suit. 
That  objection    had   been  raised   in,    and   overruled 
by,  the  Court  below.     It  is  necessary  for  the  due  con- 
sideration of  this  objection  to  ascertain  carefully  what 
are  the  causes  of  action  which  are  stated  in  the  plaint. 
The  plaint  states  them  with  sufficient  precision  in  the 
first  paragraph.     It  alleges  that   the  Plaintiff  sues, 
not   summarily,  but  in  due  form,   for    possession   of 
certain   Mouzahs  which  it   describes    by    names  and 
boundaries,   and  which  it  alleges  to  be  his  hereditary 
property  ;  and  also  to  cover  certain  arrears  of  rent, 
amounting  to  Es.  1,030.  9|  forl2G0,  Fusly,  for  which 
a  summary  suit  was  pending  ;  and  Es.  2,305.  13a.  2p., 
the  rent  for  1261,   Fuslf/,  inserted  in  the   Kahooleat, 
dated   the  5th  of   the  month  of   Assin,  1258,   Fuslt/, 
by  the  annulment  of  a  summary  award  of  the  Deputy 
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1S6G.        Collector    of   the  District   of    Chumpanin,    dated  the 
Maharajah   29th  of  Mcii/^  1854,  and  by  the  caucellatioQ  of  a  letter 
KKi^wJir    affirmingthe  Bhalcee  Birt  tenure, dated  the  17th  of  the 
tiiNo,        month  Assin,  12^52.     This  specification  of  the  causes 
'v.  of  suit  is  accompanied  with  statements  of  the  falseness 

Shkopuhsuxx  f  ^^Q  ^i^^i^^  to  the  Bha/we  Birt  tenure,  of  the  danger 
which  the  Plaintiff  apprehends  to  his  proprietary  title 
from  the  summary  decision  above  mentioned,  that  its 
annulment  is  impossible  without  a  regular  suit,  and 
he  concludes  the  paragraph  by  stating  that  he  sues, 
therefore,  for  the  reversal  of  the  summary  award,  the 
confirmation  of  his  proprietary  interest  and  posses- 
sion, and  the  refutation  of  the  allegations  of  the 
Defendant  respecting  the  Bhakec  Birt  tenure. 

The  case,  then,  as  alleged  in  the  plaint,  if  the 
plaint  be  regular,  must  be  brought  within  the  prin- 
ciples stated  in  Mr.  Macphersoii' s  Book  on  "  Civil 
Procedure,"  page  111  [3rd.  Ed.],  where  he  says,  ''A 
plaint  may  have  an  appearance  of  doubleness  when  it 
prays,  not  only  for  posseseion,  but  that  the  transac- 
tions upon  which  the  Defendants  are  supposed  to 
found  their  title  may  be  set  aside  ;  but  the  latter 
prayer  is  merely  subsidiary  to,  and,  in  fact,  forms 
part  of,  the  former,  because  possession  cannot  be  given 
without  first  removing  the  existing  impediments." 
This  question  is  distinct  from  any  that  relates  merely 
to  defect  of  proof  or  error  in  law,  in  a  Plaintiff's  view 
of  his  case  in  the  whole  or  part,  that  may  warrant 
a  dismissal  at  the  hearing  wholly  or  in  part.  The 
question  here  relates  to  unity  of  title,  and  connection 
and  dependence  between  the  claims  of  the  Plaintiff. 
In  this  suit  the  Plaintiff's  title  is  one ;  it  is  his  pro- 
prietary right  as  Zemindar.  We  must  look  to  the 
Plaintiff's  admitted  title  as  Zemindar  and  to  the  in- 
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terfereuce  with  such  title  by   aa  established  tenure  of         ^*^*^- 

this  kind,  to  learn  what  is  meant  by   the  term  "  pos-  Mahakajah 

session."     The    Mouzahs    are   part  of  the   Plaintiff's  k^shwuiT 

Zenimdarif ;  the  Plaintiff  is   the   assessed   proprietor  ^  ^i^q, 

,  .    ,  Bahadooh 

under   the    Decennial    Settlement.     The    Defendant  v. 

claims  that  which  would,  if  established,  be  a  dependent  '  ^misse'r.^^ 

tenure,   the  Zemindar  being   his  immediate  superior 

in  the  holding.      It  is  not  a  Ryotwary   tenure  at  all, 

and  no  question  as  to   Ryofs  title  to  occupancy  can 

arise  in  this  dispute.     All  the  distinct  portions  of  the 

Plaintiff's  claim  flow  from,  support,  and  have  relation 

•"  ...  .  .       * 

toand   connection   with   his   proprietary  title,  which 

prima   facie   entitles   him    to    the    collections.      The 

farming  lease  supports  it,  the  rent  payable  under  that 

lease  supports  it,  and  the  removal  of  the  adverse  title 

would  confirm  it. 

If  this  tenure  be  not  interposed  between  the  Ze- 
mindar and  the  cultivators,  the  ordinary  relation 
between  him  and  them  exists ;  but  if  it  be  interposed, 
the  Zemindar-s  general  proprietary  title  to  the  col- 
lections is  gone,  and  in  lieu  of  it  he  is  simply  entitled 
to  some  jumma  from  the  mesne  proprietors.  It  is 
obvious,  then,  that  the  assertion  of  such  a  title  is  a 
serious  prejudice  to  a  Zemindar^  and  may  materially 
interfere  with  his  successful  management  of  his  Ze- 
mindary.  Such  an  intermediate  tenure  cuts  off  the 
possession,  that  is,  the  Zemindar'' s  title  to  the  rents 
and  profits  immediately  derived  from  the  cultivators. 

In  this  sense,  the  term  "  possession"  is  used  in  this 
plaint.  Now,  this  injury,  supposing  the  claim  to  the 
Bhakee  Birt  tenure  to  be  groundless,  is  not  the  less 
a  wrong  requiring  a  remedy,  when  it  is  put  forward 
by  one  in  possession  under  a  title  to  an  inferior  right, 
derived  from  the Z^/«^7?o?ar ;  as,  for  instance,  by  a  farmer 

VOL.    X,  E  2 
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186(3.  of  a  portion  of  the  Zemindarij.     If  such  a  claim  were 

Maharajah  preferred  by  a  person  having  such  an  interest,  it  would 

KisHwmT  certainly  be  competent  to  the  Tiemindar^  if  the  claim 

SiNa,  amounted  to  a  repudiation  or  worked  a  forfeiture  of 

IJAHADOOR  ... 

V.  the  existing  interest,   to   sue  for  the  restoration  of 

MissER.  possession,  and  the  quieting  oi  the  claim  also  ;  be- 
cause the  limitation  of  his  demand  to  that  of  posses- 
sion would  keep  alive  an  adverse  claim,  and  would 
also  multiply  suits. 

A  Zemindar^  or  landlord,  may  waive  a  forfeiture, 
and  may  treat  a  tenancy  or  interest  as  continuing 
which  his  tenant  repudiates,  or  in  respect  of  which 
he  has  incurred  a  forfeiture.  Consequently,  the  mere 
inclusion  of  a  claim  for  rent  in  a  suit  of  this  cha- 
racter cannot  make  the  suit  multifarious,  unless  it 
could  be  treated  as  multifarious  if  it  insisted  on  the 
repudiation  or  forfeiture. 

If  the  Bhakee  Biri  tenure  be  valid,  the  Plaintiff  has 
no  title  to  possession  in  the  sense  in  which  he  uses  that 
term.  He  might  have  a  right  to  rent  for  a  time  on 
the  footing  of  contract,  or  estoppel  even  from  a  Birt 
tenant,  if  the  latter  accepted  a  lease,  but  that  v/ould 
rest  on  special  grounds,  and  would  not  flow  from  his 
general  proprietary  title.  Until  this  claim  to  a  Birt 
tenure,  therefore,  be  removed,  the  Plaintiff  cannot 
have  the  "  possession"  which  he  seeks,  since,  in  some 
way  or  other,  the  Defendant  stands  between  the 
Plaintiff,  as  owner  of  the  prima  facie  proprietary 
right  and  the  cultivators.  Had  the  Defendant  ad- 
mitted the  tenancy  under  tbe  Kabooleat,  the  Plain- 
tiff's title  to  the  rent  would  have  been  established, 
but  that  admission,  unless  qualified,  would  also  have 
removed  those  impediments  to  the  Plaintiff's  pro- 
prietary title  which  he  desires  to  have  removed  ;  but 
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as  the  Defendant  repudiates  that  tenancy  altogether,        ^866. 
he,  at  least  when  the  Plaintiff  fails  to  proye  it,  can-  Maharajah 
not  urge  it   against  the  Plaintiff's  title.     See  in  the    K^sHw^if 
case  of  Rajah   Oodit  PuHcash  Singh  v.   Martindell  (4        Sing, 
Moore's  Ind.  App.  Cases,   p.  45 1),  Lord  Kingsdoivn's          v. 
judgment  in  affirmance  of  the  general  principle.  ""^mJssek^^^ 

This  lease  being  removed  (the  Plaintiff  having 
failed  to  prove  it,  and  the  Defendant  renouncing  it), 
what  bar  is  there  to  the  assertion  of  the  proprietary 
right  to  the  collections,  unless  the  Birt  tenure  inter- 
pose one  ?  On  that  bar  the  Defendant  does  rely,  and 
unless  it  be  removed,  the  Plaintiff  can  scarcely  ex- 
pect to  lease  or  otherwise  manage  his  Zemindar y  with 
effect.  It  is  an  impediment  in  the  way  of  his 
possession,  which  the  suit  is  instituted  to  remove. 
The  reasons  alleged  in  the  Sudder  Ameeti's  Court 
for  overruling  the  objection  seem  to  be  unsatisfactory ; 
for  as  the  title  to  mesne  profits  supposes  a  wrong,  and 
the  title  to  rent  proceeds  on  contract,  the  union  of 
such  causes  of  action  would  be  contrary  tc  principlei 
But  as  these  Courts  have  the  divided  jurisdiction  of 
a  Court  of  Law  and  a  Court  of  Equity  substantially 
united  in  one  Court,  a  claim  for  rent  in  arrear,  and  a 
claim  to  remove  clouds  on  the  title  to  demise  raised 
by  the  tenant,  seem  to  be  unobjectionable,,  and  no 
authority  was  cited  to  support  the  objection.  In 
truth  the  claim  to  rent  under  the  farming  lease 
supports  the  proprietary  title. 

IS'o  inconvenience  can  result  from  the  inclusion  of 
these  subjects  in  one  suit,  since  the  defence  to  the 
claim  for  rent  in  fact  raised  them  all,  and  they  were 
dealt  with  without  confusion  or  difficulty. 

Their  Lordships  think,  therefore,  that  the- Sudder 
Court  should  have  heard  the  appeal  upon  the  merits. 
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1866.        Their  Lordships   ought,    upon   general   principles,   to 

Maharajah  give  now  the  decisioD  which  the  Sudder  Court  should 

Ktshwur^    have  given  ;  but  a   difficulty  has   been  interposed  in 

SiKG,        the  Court  of  the    Sadder   Aineen,    which  renders  a 

iiAHADOOR  .     .  ,  .  . 

V.  decision  on  the  Birt  tenure  impossible  by  this  Board. 

"^MissE^R^^  The  question  of  this  Birt  tenure   has  not  been  adju- 
dicated upon  in  the  Court  below.     The  Sudder  Ameen 
should  have  allowed  the  Defendant  to  get  his  docu- 
ments stamped,   and,   if  necessary,   should  have  ad- 
journed the  hearing   for  that   purpose.      The  Court, 
however,  excluded  them  from  evidence,  as  unstamped, 
and   as   documents  which   were   inadmissible    unless 
stamped.     The  Plaintiff  ought   not  in  any  way  to  be 
prejudiced  by  this   neglect  of   the  Defendant,  and  to 
allow  the  Defendant   to   reagitate   these   questions  as 
to  the  Birt  tenure  in  another  suit  would  be  a  serious 
injustice  and    wrong   to   the    Plaintiff.     The  proper 
course,  then,  to  be  adopted  is  to  reverse  the  decisions 
of  the  Sudder  Court  and  of  the  Sudder  A?neen,  and 
to  remand  the  cause  to  the  lower  Court,  not  for  the 
purpose  of  taking  further  evidence,  or  of  hearing  the 
cause  on  fresh  materials  other  than  the  stamped  docu- 
ments, but  to  enable  the  Defendant  to  get  the  in- 
struments stamped.     The  inferior  Court  should  then 
decide  on  the  evidence  already  taken  in  the  cause, 
and  on  those  documents,  if  stamped,  with  reference  to 
all  the  issues  raised  on   the  cause,    giving  a  complete 
decision  on  them  all.     Their   Lordships  will  forbear 
from   expressing  any   opinion    upon    the  validity  of 
the  Birt  tenure,  on  the  evidence  in  its  present  im- 
perfect state  ;  but  they  think  it    proper    to  observe 
that. if  the  Birt  tenure  be  displaced,    that  displace- 
ment will  tend  considerably  to  fortify  the  Plaintiff's 
proof  of  the  Kahooleat  ;  for  the  Defendant's  possession 
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would  then  have  no  apparent  title,  unless  one  derived        isss. 
from  a  lease  Prom   the   Zemindar,  the  sole  proprietor  •  aiI^JI^h 
no  person   (on  that  hypothesis)  intervening  between    5^^J^-^'i^^» 
the  cultivators  and  the  proprietary  title  of  Zemindar.        Sing, 

This  Order  for  remanding  the  cause  to  be  thus  re-  ■'^^^^^'^^^ 
heard,  will  entitle  the  Plaintiff  to  have  the  matter  of  Shropursun 
his  appeal  to  the  Sudder  on  the  Kabooleat  reopened. 
It  is  in  favour  of  his  appeal  so  far  as  to  subject  the 
decision  against  the  Kabooleat  to  review  upon  the  re- 
consideration of  the  whole  case  upon  the  merits.  The 
consideration  of  a  case  upon  evidence  can  seldom  be 
satisfactory,  unless  all  the  presumptions  for  and 
against  a  claim  arising  on  all  the  evidence  offered,  or 
on  proofs  withheld,  on  the  course  of  pleading,  and 
tardy  production  of  important  portions  of  a  claim,  or 
defence,  be  viewed  in  connection  with  the  oral  of 
documentary  proof  which  per  se  might  suffice  to 
establish  it.  This  caution  is  more  particularly  neces- 
sary in  India,  where  fabrication  of  seals  and  documents 
is  so  common  and  so  skilfully  conducted. 

Their  Lordships  will  recommend  to  Her  Majesty 
that  the  decrees  of  the  Sudder  Court,  and  of  the 
Sudder  Ameen  be  reversed  ;  that  the  Appellant 
should  have  the  costs  of  the  appeal ;  that  the  cause 
be  remanded  to  the  High  Court,  with  directions  to 
send  the  cause  back  to  the  Zillah  Court  for  re- trial, 
on  the  issue  of  the  existence  of  the  Birt  tenure, 
giving'  the  Respondent  an  opportunity  of  having 
the  unstamped  documents  stamped,  if  he  shall  be  so 
advised,  but  making  him  liable  for  the  costs  of  the 
first  trial,  which  his  omission  to  have  those  documents 
stamped  has  made  abortive. 
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LaLLA.  BuNSEliDHUR 


Appellant^ 


AND 


KOOXWUR   BiNDESEREE    DUTT    SiNGH,  'j 

his  death,  MrssuiiAT  [  Respondent.^ 


and  after 

GUXAISH 


KOER 


On    appeal   from    the    Sudder    Deivannij    Adaivlut    of 
the  North  West  Provinces  at  Agra, 

Jl  he  suit  out  of  which  the  present  appeal  arose  was 
instituted  by  the  late  Koonwur  Bindeseree  Dutt  Singh 
deceased,  and  afterwards  represented  by  tbe  Respon- 

*  Present :  Members  of  the  Judicial  Committee,—  The  Right 
Hon.  Lord  Chelmsford,  the  Right  Hon.  Sir  James  AVilliam  Colvile, 
and  the  Eight  Hon.  Sir  Edward  Yaughan  AVilliams. 

Assessor : — The  Right  Hon.  Sir  Lawrence  Peel. 


5th  &  Tth 
Feb.  1866. 

In  18-30,  the 

guardian  of  a 

Minor  (his 

stepmother) 

hj  Sin  Ikrarna- 

mail,  among 

other  things, 

charged  the 

Minor's  an- 
cestral estate 

withthepay-  »,  -     „       -i    i  • 

mentof  Rs.  2T,000in  favour  ofi.,theamountofhis  alleged  claim  against 
the  estate,*  respecting  which  an  appeal  was  then  pending,  but  to  which; 
estate  he  was  himself  a  debtor,  undertaking  at  the  same  time  to  prosecute 
certain  claims  against  ^If.,  L.  agreeing  to  advance  money  for  that  purpose, 
and  to  resist  certain  claims  brought  by  M.  agamst  the  Minor's  estate. 
In  Febrmiry,  1851,  i¥.  having  obtained  judgment  against  the  estate  for- 
Es.  26  986,  and  taken  out  execution  thereon,  the  estate  was  advertised 
for  sale  on' the  20th  of  that  month.  To  prevent  the  sale,  L.  advanced 
the  amount  of  the  judgment  debt,  and  on  the  19th  of  that  month  com- 
menced a  suit  againstthe  guardian  in  which  he  claimed  the  Es.  26,986, 
the  amount  advanced  by  him,  and  the  Es.  27,000  agreed  to  be  paid 
himby  the  iATO/-«am«/i,  and  the  further  sum  of  Es.  1,354,  alleged  to 
have  been  paid  by  him  for  the  proceetUngs  against  M.,  making  together 
Es.  55,341.  On  the  following  day  the  guardian  filed  a  confession  of 
iud'^ment  admittin?  the  debt,  hypothecating  the  Minor's  estate,  and 
undertaking  to  pay'^the  same  by  instalments,  with  the  exception  of  che- 
Es.  27,000,  at  six  per  cent,  interest.  The  instalments  not  bemg  paid,  L. 
in  1853,  took  out  execution  on  the  judgment,  and  under  the  execution  put 
up  the  estate  for  sale,  and  became  the  pui-chaser  himself.  On  the  Minor 
attaining  his  majority,  he  brought  a  suit  to  set  aside  the  sale,  impeach- 
ing the  transaction  as  fraudulent  and  collusively  obtained  by  L.  from  hi* 
late  o-uardian.    The  Courts  in  India  set  aside  the  sale  upon  the  ground  of 


ON     APl'KAl,    FROM     THK     K\^l     INDIIiS.  4-'»0 

dent,     against  the  Appellant    and  Goolah    Koonivu)\        i^<^<^- 
his  step- mother,  who  had  acted  as  his  guardianduring       Lalla 
some  part  of  his   minority.     The    object   of    the    suit  ^^^'^-^^^^^^ 
was  to  recover  a  Talook,  and  other  ancestral   property,     Koonwttr 

,  1    1         n  A  11  .       T     •     1  1  -,  BlXDKSEREB 

purchased  by  the  Appellant  at  a  judicial  sale  under  DcttSingh. 
a  decree,  which  it  was  alleged  had  been  fraudulently 
procured  by  him  through  collusion  with  Goolab  Koon- 
tviir,  in  a  suit  brought  by  him  in  which  she  had 
allowed  judgment  to  go  by  default ;  the  suit  having  - 
been  originally  instituted  under  an  Ikrarnamah,  or 
deed  of  agreement,  executed  by  her  as  guardian  to 
the  Eespondent,  charging  the  Minor's  estate. 

The  adverse  title  set  up  by  the  Appellant  was  thus 
derived.  Sheodutt  Singh,  the  Eespondent's  father, 
died  on  the  3rd  of  Jali/,  1849.  He  had  had,  in  his 
lifetime,  pecuniary  dealings  with  one  Seetaram  Singh , 
the  Appellant's  father,  and  these  had  involved  him  in 
a  long  course  of  litigation  with  the  Appellant.  For 
advances  to  carry  on  that  litigation,  or  otherwise,  he 
had  become  largely  indebted   to  one  Mohufi  Lull.     At 

fraud,  and  decreed  the  restitution  of  the  estate,  with,  mesne  profits  and 
damages,  subject  to  the  repayment,  byway  of  reduction,  of  the  Es.  26,986 
at  five;^?/' ce/it  Upon  appeal,  such  decree  affirmed  by  the  Judicial 
Committee,  first,  on  the  ground  that  the  transaction  was  fraudulent  and 
collusive,  and  prejudicial  to  the  estate  of  the  Minor  ;  there  being  no 
evidence  to  show  the  necessity  for  the  guardian  obtaining  the  pecuniary 
assistance  sought,or  to  justify  her  submittin-gto  L.  's  extraordinary  terms 
contained  in  the/A:raj-/i«mrt/i,by  allowing,  without  consideration,  his 
doubtful  claim  against  the  Minor's  estate, to  which  hereally  was  a  debtor 
himself;  and  secondly,  that  L.,  who  set  up  the  charge,  had  failed  to  re- 
lieve himself  of  the  burden  which  the  Hindoo  law  cast  upon  him  of  show- 
ing that  he  had,  at  least,  good  ground  for  supposing  that  the  trans- 
action was  for  the  benefit  of  the  Minor's  estate. 

In  setting  aside  the  Ikrarnumali  and  sale,  interest  was  allowed  L.  on 
the  R«.  26,000,  advanced  by  him,  at  the  rate  of  six  j^e?-  cent,  contracted  for 
in  that  instrument,  in  lieu  of  five  per  cent,  awarded  by  the  Judder  Court. 

Such  a  modification  of  the  decree  of  the  Court  below,  held  not  suf- 
ficient to  deprive  the  Respondent  of  costs  of  appeal. 

The  case  oi  Ali  Hossein  v.  Badel  Khan  (19th  of  May,  1863,  iS.  D.  A., 
N.  W.  P.),  where  it  was  held,  that  there  is  no  difi'erence  to  be  made' 
between  the  innocent  purchaser  and  one  tainted  with  fraud,  which  had 
brought  about  an  execution  sale  observed  upon  and  dissented  from. 
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ism.        the  time  of  his   death  his    son  (the    Rospoudent)  was 
Lalla       tint    four  5-ears    old ;    and    his    step-iuother,    Goolab 

Bo-NsiiEDHDR  XQonwuf\  became  his  guardian. 
KooNTN'OR         Iq    February^  iSoO,   a   negotiation    took'  place  be- 

PurxSixGH.  tween  her  and  the  Appellant,  which  resulted  in  her 
executing  to  him  on  the  17th  of  that  month,  an  Ikrar- 
na?)iahj  or  deed  of  agreement.  By  that  instrument 
she,  amongst  other  things,  charged  the  Minor's  estate 
'  with  the  payment  of  a  sum  of  Rs.  27,000  to  the 
Appellant,  and  undertook  to  prosecute  certain  claims 
against  Mohiin  Lall)  the  Appellant  undertaking  to 
advance  money  on  certain  terms  for  that  purpose,  as  also 
for  the  purpose  of  resisting  the  claims  which  Mohun 
Lall  was  prosecuting  against  the  Minor's  estate. 

In  February^  1851,  Mohun  Lall  having  obtained 
judgment  against  the  estate  for  Rs.  26,986.  15a.  4p., 
and  taken  out  execution  thereon,  had  advertised 
the  estate  for  sale,  on  the  20th  of  that  month.  It 
was  alleged  that  to  prevent  this  sale,  the  Appellant 
advanced  the  amount  of  the  judgment  debt;  and,  on 
the  19  th  of  February^  commenced  a  suit  against 
Goolab  Koonwur^  as  the  guardian  of  the  Respondent, 
in  which  he  claimed,  as  due  to  him  from  the  estate, 
the  amount  of  that  advance,  the  sum  of  Rs.  27,000, 
which  was  stipulated  by  the  Ikrar  to  be  paid  to  him  ; 
and  a  further  sum  of  Rs.  1,354.  la.  9p.,  alleged  to  have 
been  advanced  for  the  purposes  of  the  proceedings 
agaiijst  Mohun  Lall,  making,  in  all,  the  sum  of 
Rs.  55,T41.  la.  Ip.  On  the  following  day  the  guar- 
dian, as  Defendant,  filed  a  confession  of  judgment, 
admitting  the  Thole  amount  claimed  to  be  due ; 
undertaking  to  j;ay  it  by  annual  instalments  of 
Rs.  7,000  ;  reciting  the //crar  and  the  advance  of  the 
Rs.  26,986  15a.  9p. ;  hypothecating  the  Minor's  estate 
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as  a   security  for   the  whole  amount  admitted  to  be         ^^^^• 
due ;   and   providing  that  in  the  event   of  any  failure        Lalla 

PI  1-1  ,  ii  4  1  BUNSEEDHUR 

m  the  payment  or  the  annual  instalments,  the  Appel-  v. 

iant  should  be  at  liberty  to  take  out  execution  against   binde3eree 
the  hypothecated  property   for  the  whole   amount  of    dutt  singh-, 
his  judgment  debt  with  interest.     It  was  stipulated, 
however,  that  the  E,s.  27,000  should  bear  no  interest, 
and   that  the  rate  of  interest  on  the   rest  of  the  debt 
should  be  six  per  cent. 

The  instalments  were  not  paid;  and,  in  1853,  the 
Appellant  took  out  execution  on  the  judgment  con- 
fessed for  the  sum  of  Rs.  70,168.  7a.  lip.,  put  up  the 
property  for  sale  under  that  execution,  and  on  the  20th 
<ii  eTune,  I S5 3,  purchased  it  himself  for  Es.  51,635. 
In  conseq[uence,  however,  of  a  mortgage  on  the 
Talook^  which  was  held  by  Mohun  Lall^  which  gave 
rise  to  a  protracted  litigation,  he  did  not  obtain  pos- 
session of  that  portion  of  the  property  purchased 
until  the  year  1860. 

The  Respondent  attained  his  majority  in  Decembe}'^ 

1860,  and  commenced   this  suit  on  the  22nd  of  Jiilf/^ 

1861.  By  his  plaint  he  impeached  as  invalid  and 
collusive  the  Ikrar,  the  cognovit  or  judgment  by  con- 
fession, and  the  execution  sale,  as  being  coUusively 
obtained  from  his  guardian. 

The  principal  Sudder  Ameen  f3Ioulvce  Mohumud 
Ubdoolhi  KhanJ,  of  Zillah  Allahabad^  made  a  decree 
in  the  Respondent's  favour 'on  the  11th  of  Novonber^ 
1861,  awarding  him  possession  of  the  estate  sued  for, 
with  Rs.  36,470.  lla.  6p.  for  mesne  profits  and 
damages,  b>it  allowing  the  Appellant  to  set  off  against 
this  sum  the  sura  of  Rs.  28^418.  3a.  lOp.,  which 
was  compounded  of  the  before-mentioned  items  of 
Rs.  26,986.   15a.   4p.   and  Rs.    1,354.    la.    9p.      On 
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^^^^-        appeal,    the    Sudder   Court    at    Agra    consisting   of 
Lalla       Messrs.   Roberts   and   Batten^    by   its    decree    of   the 
J,.  20th  of  Jidy^   ]863,  generally  affirmed   this   decree, 

bSdesIree  ^^^  reduced  the  damages  awarded  by  an  allowance  of 
DuttSi-\^gh.  five  per  cent,  for  the  cost  of  collection  and  manage- 
ment, and  by  the  sum  paid  for  income-tax ;  and  also 
reduced  the  reduction  or  set-off  allowance  to  the 
Appellant  by  the  item  of  Es.  1,354,  la.  9p.  And 
by  its  decree  of  the  31st  May^  1864,  made  on  an 
application  for  review  of  judgment,  the  same  Court 
modified  its  own  decree  by  allowing  the  Appellant 
interest  on  the  principal  sum  of  Es.  26,986.  l5a.  4p., 
which  was  to  be  deducted  by  him,  at  the  rate  of  five 
per  cent. 

The  appeal  was  from  this  decree. 

Mr.  Forsyth^   Q.C.,   and  Mr.    Fontifex,    for    the 
Appellant. 

The  circumstances  in  which  Goolah  Koomvur,  as 
guardian  of  the  Minor,  was  placed  at  the  time  of 
execution  in  the  Appellant's  favour  of  the  Ikrarnamah 
of  the  l7th  of  February^  1850,  were  such  as  to  render 
it  a  proper  act  on  her  part.  She  acted  under  the 
advice  of  those  who  were  interested  in  the  preserva- 
tion of  the  ancestral  property  of  the  Minor.  It  is 
clear  that  the  estate  would  have  been  sold  on  the  20th 
of  February,  1851,  if  the  Appellant  had  not  advanced 
the  Es.  26,986.  Such  a  charge  made  by  a  Manager 
for  the  benefit  of  the  Minor's  estate  is  good  by  the 
Hindoo  law.  Hiinoomanpersaud  Panday  v.  Mus- 
siiniat  Babooee  Miinraj  Koomveree  {a)  and  authori- 
ties there  cited  [b).     There  was  no  evidence  to  show 

{a)  6  Moore's  Ind.  App.  Cases,  39o.  (b)  lb.  407. 
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fraud  and  collusion    between     Gookib  Koonwur  and        1866. 

the  Appellant  in  the  transaction,  or  that  the  same  was       Latxa 

prejudicial  to  the  Minor's  estate.  We  submit,  therefore,      ^^^^^ 

that  the  auction  sale  to  him  was  a  reorular  and  valid  sale     Kooxwttb 

p  .     Bindeserehj 

which  cannot  be  annulled  or  set  aside,   and  that  he  is  dutt  singh. 

entitled  to  possession  under  the  sale.  [Lord  Chelms- 
ford :  You  get  a  cognovit  for  Es.  54,000  on  an 
advance  of  Es.  26,986,  borrowed  according  to  3'our 
argument  to  save  the  estate,  but  under  that  cognovit, 
or  confession  of  judgment,  you  force  a  sale  yourself  and 
actually  buy  in  the  Minor's  estate.  Can  that  stand  ?] 
The  sale  was  by  public  auction  under  a  decree  of 
Court  whereby  the  payment  of  the  Es.  26,986,  ad- 
vanced to  save  the  estate,  was  decreed.  If  the  trans- 
action as  to  the  Ikrarnamah  fails,  yet  the  Appellant 
was  a  purchaser  at  an  execution  sale  and  a  decree 
holder.  His  rights  were  similar  to  a  stranger 
purchasing,  All  Hossein  v.  Badel  Khan  [a).  At  all 
events  the  execution  sale  was  good  to  the  extent 
of  Es.  26,^'86,  and  the  decree  appealed  from,  if  cor- 
rect, so  far  as  possession  was  awarded  to  the  Eespon- 
dent,  does  not  place  the  Appellant  in  the  position 
in  which,  in  equity,  he  is  entitled  to  be  placed, 
Brocklehurst  v.  Jessop  {h).  Both  Courts  in  India 
held  that  this  particular  sum,  part  of  the  amount 
awarded  to  the  Appellant  by  the  decree  under  which 
the  auction  sale  took  place,  was  actually  advanced  by 
the  Appellant  to  Goolah  Koonwur  as  guardian  of 
the  Minor  and  registered  proprietor  of  his  property, 
and  if  the  decree  had  been  confined  to  that  sum,  the 
sale  of  the  estate  would  properly  hafe  taken  place  in 
execution  thereof.  Lastlv,  the  Court  below  was  wronsr. 

{a)  19tli  May,  1863,  S.  D.  A..  N.  W.  P.     (b)  7  Sim.  438. 
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1SG5.        in  allowing  only  five  per  cent,   interest.     The  SmUhr 
lI^       Court  has  no   discretion  to  alter   the  rate   of  interest 
BiNSEEDHUR    j^|1q^^(J  jjj  Z«f//a,  namcly  twelve  per  cent. 

EiN*uEs^REE  The  Attorney-General    (Sir    R.    Falmcr^    Q.C.) 

PL rr  SINGH.  ^j^^  ^^^.   j^^-^j^  ^^^  ^]^g  Eespondent. 

There  was  no  legal    contract    between    the    step- 
mother,  the  Appellant   and   the  Minor  as  would  in 
equity  bind  the  Minor's  estate.     The  evidence  shows 
the    whole    transaction    tainted    with  fraud.     [Lord 
Chelmsford  :    AVe  are   satisfied  on  that  point ;  you 
will  confine    yourself  to  the    question,    whether  in- 
terest ought  not  to  have  been   allowed  by  the  Court 
at  the  rate  of  twelve  per  cent.]     JNTo  specific  amou.nfe 
of  interest  was  agreed  to.     The   amount   of  interest 
is  in  the  discretion  of  the  Court.     Here  the    Ikrar-^ 
namah  and  the  whole  transaction  was  collusive  and 
fraudulent.     In    Lindsay   v.   The    Oriental  Bank    at 
Colombo  («)  a  wrong-doer  was  disallowed  his  advances^ 
though  for  business  purposes  of  a  firm, 
g      „  b  Their  Lordships  reserved  judgment,  which  was  now 

1S66.        pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvilk. 

After  stating  the  above  facts  his  Lordship  pro- 
ceeded : — 

"  The  first  and  principal  question  that  arises  upon 
it  is  whether  the  ll-rar  of  the  17th  of  Fehniary, 
1850,  which  was  executed  by  his  guardian  during  his 
minority,  is  binding  upon  the  Respondent. 

In  dealing  with  this  question  we  have  no  difiiculty 
about  the  ratio  decidendi,  since  it  is  admitted  that 
the  principles  which  govern  it  have  been   authorita- 

Cff^  13  Moore's  P.  C.  Cases  426. 
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lively   laid   down   in    the    case    of    Himoomanpersaud        i^^^- 

Panday    v.     Mmmmat    Babooee    Mimraj    Koonmcree       Lalla 

(6  Moore's  Ind.  App.  Cases,  p.  423).     It  is  there  said,      "-"^stBDHUR 

' '  The    power   of   the   Manasrer  for  an  infant  heir  to     Koo^^ur 

charge  an  estate  not  his  own,   is,   nnder  the  Hindoo    l>uttSikgh. 

law,  a  limited  and  qualified   power.     It  can   only  be 

exercised  rightly  in  a  case  of  need,  or  for  the  benefit 

of  the  estate.     The  actual  pressure  on  the   estate,  the 

danger  to   be  averted,  or  the  benefit  to  be   conferred 

upon  it,  in  the  particular  instance,   is  the  thing  to  be 

regarded."     And  again,  p.  424,  "  The  lender  is  bound 

to   inquire  into  the  necessities  for  the  loan,   and  to 

satisfy  himself,  as  well  as  he  can,  with  reference  to  the 

parties  with  whom  he  is  dealing,  tliat  the  Manager  is 

acting  in  the  particular  instance  for  the  benefit  of  the 

estate."     It   follows,   from  the  passages  above  cited^ 

and  from  the  rest  of  this  judgment,  that  he  who  sets 

np   a   charge  upon   a  Minor's  estate,  created  in  his 

favour  by  the  guardian^  is  bound   to  show,  at  least, 

that    when    the    charge    was    so   created,   there  were 

reasonable  grounds  for  believing  that  the  transaction 

was  for  the  benefit  of  the  estate. 

The  learned  Counsel  for  the  Appellant  have  not 
ventured  to  contend  that  the  stipulations  of  the 
instrument,  to  which  these  principles  have  now  to  be 
applied,  were,  upon  the  face  of  them,,  beneficial  to 
the  Eespondent's  estate.  Their  arguments  have  been 
directed  to  show  that  the  whole  transaction  might  be 
justified  by  a  consideration  of  the  circumstances  in- 
which  the  parties  stood,  and  of  the  nature  of  the 
litigation  in  which  Sheodutt  Singh  had  in  his  life- 
time been  engaged.  It  becomes  necessary,  therefore^ 
to  review,  as  briefly  as  may  be,  the  very  tedious  and 
intricate  history  of  that  litigation. 
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18(36.  In    Jo28,    Seetaram  Singh^    the   father  of   the   Ap- 

Lalla       pellant,  had   lent,    or   agreed   to  lend,  Rs.    29,500  to 

BuKSEEDHUR    gj^^^j^ff^   ^.^"^^^^    ou    a    Hiortgage     of    the    ancestral 

KooxwuR     Talook    now    in    dispute.     The    Talook    con;.isted    of 

Dltt  Singh,    twenty-niue   villages,  and   the  mortgage   was  to  be  a 

usufructuary  mortgage  by  way  of  a  lease  for  ten  years 

of  the   whole    Taloclz.     Before   this  arrangement  was 

completed,    it  appeared   that   the   two   other  persons, 

named    Daijnaiith   and   Bishun   Daijal^   claimed  to  be 

prior  mortgagees  of  part  of  the  Talooh. 

It  was  at  first  settled  between  Sheodutt  Singh  and 
his  mortgagees,  that  Seetaram  Singh  should  apply 
part  of  the  Rs.  29,500  in  paying  off  Baijnauth  and 
Bishun  Ikujal)  but  it  was  ultimately  arranged  between 
those  two  persons  and  Seetaram  that  the  thr.  e  should 
be  jointly  interested  in  the  mortgage  ;  the  share  ^of 
Seetaram  being  taken  to  be  Rs.  17,700,  and  that  of 
the  other  two  Rs.  11,800.  The  instrument  of  the 
27th  of  Mag^  1828,  by  which  this  so-called  partner- 
ship was  e:ffected,  provided,  that  if  it  should  be  deemed 
advisable  thereafter  to  dissolve  the  partnership,  the 
property  should  be  divided  and  held  separately  in  the 
proportions  above  specified. 

They  entered  into  possession  of  the  mortgaged 
property  in  June^  1828,  and  in  1831  dissolved  their 
so-called  partnership  ;  thereupon  Bishun  Dagal  and 
Baijnauth  became  mortgagees  in  possession  of  twelve^ 
and  Seetaram.  became,  or  ought  to  have  become^ 
mortgagee  in  possession  of  the  remaining  seventeen 
villages  of  the  Talooh. 

We  say  "  or  ought  to  have  become,"  because  it 
appears,  from  the  subsequent  proceedings,  thr.t  he 
never  was  in  possession  of  five  of  these  villages ; 
they   having   been    transferred    by    Sheodutt   Singh 
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prior  to   the   mortgage    to    his  wives  and   two   other        i^^^- 
persons.  Lalla 

a       I  •       1  1    •  11'  •  i  BUNSEEDHUR 

beetaram  carried  on  ms   general   business   m   part-  t. 

nership  with  one  Sheosuhal ;  and  on  the  dissolution  j^^^^e^J^'ee 
of  their  partnership,  and  a  consequent  division  of  its  ddtt  sinch. 
assets,  this  mortgage  fell  to  the  share  of  Sheosuhal. 
He  was  never,  however,  recognized  as  mortgagee 
by  Shcodutt  Singh^  nor  was  his  name  recorded  as 
mortgagee  until  after  Jime^  1838,  when  the  period  of 
ten  years,  during  which  the  possession  of  the  mort- 
gagee was  to  continue,  expired.  Sheosuhal  and  the 
other  parties  then  in  possession  of  the  mortgaged 
premises,  retained  possession  after  Ji^w^,  1838;  they 
allowed  the  Government  revenue  to  fall  into  arrear, 
iu  consequence  of  which  the  estate  was  attached,  and 
let  in  farm,  for  six  years,  to  one  Ilahee  Buksh,  whose 
security,  Torab  AU,  acquired  by  assignment  the  whole 
of  the  interest,  as  mortgagee  (if  any)  of  Sheosuhai, 
and  also  the  mortgage  rights  of  Baijnauth.  Those 
of  Bishim  Dayal  became  vested  in  some  other 
parties. 

Tor  ah  All  instituted  proceedings  on  the  mortgage 
securities  against  iS'/ieo^/w^^/S'm^/i, claiming  thebalance 
alleged  to  be  due  on  them ;  but  these  proceedings, 
though  successful  in  the  Court  of  first  instance,  were 
•ultimately  dismissed  by  the  Sudder  Court,  apparently 
on  the  ground  that  the  mortgage  debt  had  been  satis- 
fied by  the  perception  of  rents  during  the  possession 
under  the  ten  years'  lease. 

In  this  state  of  things,  and  on  the  17th  of  June, 
1842,  Sheodutt  Singh  brought  the  first  suit  of  which 
we  have  any  mention  against  the  Appellant  and  his 
brother,  since  deceased,  as  the  sons  and  representatives 
of  Scetaram  Singh,   and  against  all   the  other   persons 
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1866.        ^'ho    in  the    course  of  the    transactions    Uistly   above 

LaijTa       stated  had  become    interested  in    the  mortgage    secu- 

BuNSEEDHi-R    ^-^^^^^    ^^  l^^.j    ^^^^  |^^    possession    of    the    mortgaged 

KooNwuR    premises.     The   object  of    the    suit    was    to    recover 

BrNDKSKltKE    "^  •' 

Durr  Singh,  possession  of  tho  property,  on  the  double  ground  that 
the  principal  and  interest  of  the  mortgage  debt  had 
been  liquidated  by  the  collections,  and  that  the  period 
for  -which  the  property  had  been  mortgaged  had 
expired  ;  and  it  also  claimed  a  large  sum  for  the  mesne 
profits  of  the  four  years  during  which  it  was  alleged 
possession  had  been  wrongfully  retained. 

It  is  unnecessary  to  consider  very  minutely  tho 
merits  of  this  suit,  because  a  final  decree  had  been 
made  in  it  before  Februari/^  1850,  when  the  widow 
of  Sheodiiti  executed  to  Bunseedhur  the  Ikraniamah 
in  question.  It  is  sufficient  to  state  that  although 
the  plaint  expressly  stated  that  the  principal  and 
interest  of  the  mortgage  debt  had  been  liquidated  by 
tlie  collections,  the  Appellant  did  not  dispute  that 
fact.  His  defence  was  :^impl3'■  that  by  reason  of  the 
assignments  to  Sheosuhai  by  his  father  Seetaram,  he 
had  ceased  to  have  either  interest  or  liability  in  the 
matter. 

The  course  of  the  suit  was  as  follows : — On  the 
26th  of  June,  184o,  the  Principal  Sadder  Ameen 
decreed  in  favour  of  the  Plaintiffs  for  redemption 
and  possession  of  the  estate  after  the  expiration  of 
the  farm,  but  nonsuited  the  claim  for  mesne  profits 
and  damages.  On  a  remand  from  the  Sadder  Court, 
the  same  officer,  by  a  decree,  dated  the  28th  of  No- 
vember, 1843,  made  the  Appellant  and  his  brother, 
as  co-heirs  of  Seetaram,  liable  jointly  with  Sheosuhai 
in  the  sum  of  Ks.  16,570.  7a.  9p.,  as  mesne  profits 
for    the    year    1216,    but  dismissed    the    claim    for 
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damages  for  the  years   1247,  1248,  and  1249  b.s.     It  ^^^^ 

Bhould  also  be  mentioned   that  he  expressly  found  in  Lalla 

his  judgment  that  the  mortgage  debt  had  been  dis-  ^-"^seedhlr 

charged.     There    was    an   appeal    from    this    second  Koonwur 

O  ...  BiNUESEREBS 

decision,  and  the  Sadder  Court  by  its  original  decree    Dun  sixgh; 

on  that  appeal  held,   that  the  Appellant,  as  the  then 

sole  heir  and  representative  of  Seetcwafn  (his  brother 

having  died),  was  solely  liable  to  the  Plaintiffs  for  the 

mesne  profits  and  damages  due  to  him  ;  and  that  the 

sum  awarded  by  the  Principal   Sadder   Ameen  ought 

to  be  increased  by  the  mesne  profits  for  the  years 

1247,  1248,  and  1249.     Their  decree  seems  to  have 

proceeded    on    the   ground    that    Seetaram    and    his 

estate  were  primarily   liable  to  the  mortgagor  for  the 

nondelivery  of  the   possession  when  it  ought  to  have 

been    redelivered ;    and    were    accountable    for    the 

mesne  profits   of  the  whole   estate,   notwithstanding 

the  transfer  to  Baijnauth^   Bishun  Dayalj    Sheosuhai^ 

and  others. 

The  Appellant  applied  for  and  obtained  a  review  of 
this  decree  on  the  grounds  that  he  was  improperly 
charged  with  the  mesne  profits  of  the  twelve  villages 
held  in  possession  by  Baijnauth  and  Bishun  Dayal ; 
that  he  was  improperly  charged  with  the  profits  of 
the  five  villages  of  which,  by  reason  of  their  assign- 
ment to  SheodatVs  wives  and  others,  Seetaram  was 
never  in  possession ;  and  that  he  was  improperly 
charged  with  a  certain  amount  under  the  head  of 
Sayer.  And  he  again  raised  the  question  that  the 
effect  of  the  transfer  to  Sheosuhai  was  to  determine 
the  liability  of  Seetaram  for  the  profits  of  any  part 
of  the  estate.  The  majority  of  the  Court  decided 
against  the  Appellant  on  the  last  point,  and  in  his 
favour  on  the  three  others  ;  and  the  final  decree  was 

YOL.  X.  G  2 
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ism.        against   him  for  the  sum  of  Es.  14,8G5.  10a.,  boing 
LALT.A      the  amount   of  the  profits  daimed  in  respect  of  ther 
BuxsKbDHiR   ^^rgjye  viUages  of  whicii  Sectarmn  was  unquestionably 
KooNwuR    \tq^  possession   after   the    dissolution   of   the    so-called 
Dun  Singh,    partnership  between  him  and  Baijnaufh  and  Dishim 
Daijal.       This    final    decree    was    dated    the    1st    of 
March.,   184G.       The  Appellant  satisfied  this  judg- 
ment by  payments  into   the   Court  to  the  amount  of 
E,s.  2G/21i.  12a.  9p. ;   and  these  moneys   were  after- 
wards paid   out  through   the    Mookhfar   of    Sheodutt 
Singh.,  and  are  those  or  some  of  those   which  in    the 
third  clause  of  the  Ilrarnamah   are  alleged  to  have 
found  their  way  into  the  hands  of  Mohun  L%U. 

The   Appellant,   having   thus  satisfied  this  decree, 
instituted  in   the  year   1817  a  suit   against   Sheodutt 
Singh.     Kis  claim  was  founded  on  the  wrong  done 
to  Setaram  by  reason  of  his  not   getting  possession 
of  the  five  villages  assigned  to  the  wives  of  Sheodutt 
Singh.,  and  was  for  the  profits  of  those  villages  during 
the    ten    years    of   the    mortgage    lease.     The    gross 
amount  claimed   was  Es.   27,129.    Ga.    Gp.   principal, 
and    an    equal    sum    for   interest.     The   proceedings 
in  this  suit  are  not   amongst   the   documents  in  the 
Appendix,   and  for  the  facts   we  are  referred   to  the 
sliort  report  of  the   case  in  the   fourth  volume  of   the 
Snddev  decisions  far   the    xtoi'th-Westeni    Provinces 
(1849),  p.  GO. 

From  tliat,  it  appears  that  the  Principal  Sudder 
Ameen,  on  the  3 1st  of  December,  1817,  decreed  in 
favour  of  the  Appellant  i>pon  the  ground,  certainly 
erroneous,  that  he  had  been  made  to  pay  the  profits 
of  these  villages;  but  he  awarded  him  only  so  much 
of  the  Y)rofits  as  fell  within  the  period  of  twelve 
years  prior  to  the  institution   of  the  suit;  treating 


CN    kVi'EXL    FROM    IHE    EAST    INDIICS. 


4G7 


<he  rest  of  the  claim  as  baiTicl  by  the  Eegiilation  of        ^^^'^• 
Limitation,     The  Siulder  Court  on   appeal    reversed       Lalla 
this  decree,  and  by  its  decree  of  the  26ih  of   JfJarch,       ^"v. 
1849,  dismissed  the  Appellant's  suit  altoi^ether.     The  t^^^^^TIII. 
reasons  for  the  judgnient  are  not  very    clearly  ex-    dlix si>-gh. 
pressed;  but  the  Court  seems  to  have  been  of  opinion, 
that  if   Scetaram  had  any  claim  for  damages  in  respect 
of  the  failure  to  give  him  possession  of  these  villages, 
he   should    have   sued   during   the    currency   of    the 
lease  ;  and  that  at  all  events  his   representative  (the 
Appellant)    could    not    then    maiutain    that   action. 
The    Appellant    obtained    leave    to    appeal    to   Her 
Majesty    in    Council    against    this    decree ;    and    his 
appeal  was   }>cnding  in  1850   when   the   Ikrarnamah 
was  signed. 

In  the  meantime,  and  in  ISIS,  Skeodutt  Singh  had 
brought  his  suit  against  the  xippellant  for  the  profits 
of  the  Talook  during  the  years  of  the  farming  lease 
which  were  not  covered  by  the  former  suit,  and  had 
obtained  a  judgment  for  the  sum  of  Es,  7,480.  4a.  9p., 
which  is  the  subject  of  the  fourth  clause  of  the  Ikrar- 
namah. He  had  also  commenced  a  tliird  suit  against 
•  the  Appellant  in  the  name  of  his  son,  the  Kespondent, 
in  respect  of  property  derived  by  the  Eespondent 
from  his  mother.  That  suit  was  undecided  on  the 
3rd  of  July,  1349,  when  Sheodutt  Singh  died. 

Hence  at  the  date  of  the  Ikrarnamah  the  position 
of  the  Appellant  and  the  Eespondent's  guardian  with 
reference  to  the  antecedent  litigation  was  this.  The 
Appellant  had  been  decreed  to  pay  and  had  paid 
Es.  2G,2ll.  12a.  9p.,  in  respect  of  tlie  final  decree  of 
184G.  Ey  the  decree  of  1848  he  had  been  found 
liable  to  pay,  but  had  not  paid,  Es.  7,480.  4a.  9p., 
with  (probably)  interest  and  costs.  Another  suit  was 
pending  against  him,  but  had  not  been  decided.     On 
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1866.       the  otlier  hand,   he  had  brought  a  suit  to  enforce  a 

Lalla      claim  for  upwards  of  lis.  50,000  against  the  estate  of 

V.    ^^   Sheodutt  Singh.     But  this  ch\im  had  been  only  par- 

KooNWR    tially  decreed  in  his  favour  bv  the   Zillah  Court,  had 

PcttSlvgh.    been  wholly  dismissed  by  the  Sudder  Court,  and  was 

the  subject  of  an  appeal  to  England. 

This  being  the  position  of  the  parties,  what  were 
the  provisions  of  the  Ikrarnamah  which  the  guardian 
was  induced  to  sign  ?  The  first  clau.se,  after  stating 
that  the  Appellant  had  been  unjustly  made  to  suffer 
the  losses  which  he  had  sustained,  by  reason  of  Sheo- 
dutt  Singh's  first  suit,  partly  in  order  to  compensate 
him  for  such  losses,  and  partly  in  order  to  induce  him 
to  abandon  the  appeal  in  his  own  suit,  made  the  estate 
liable  to  pay  him  Rs.  27,000,  without  interest.  This 
clause  was  obviously  against  the  Minor's  interest,  in 
so  far  as  it  reopenfed  the  questions  closed  by  the  final 
decree  of  the  1st  of  March,  18i6;  admitted  the  in- 
justice of  the  claim  on  which  it  was  founded ;  and 
gave  compensation  to  the  Appellant  for  the  loss  which 
it  had  inflicted  upon  him.  It  is  contended,  however 
that  the  success  of  the  appeal  was  so  probable,  and 
the  consequences  of  that  success  were  so  sericus,  that 
the  guardian  was  justified  in  spending  Rs.  27,000  to 
avert  that  danger  from  the  estate.  This  is  the  point 
which  has  been  most  laboured  at  the  Bar,  but  their 
Lordships  can  find  in  the  facts  before  them  no  rea- 
sonable grounds  for  such  a  conclusion.  In  the  course 
of  their  ingenious  argument,  the  learned  Counsel  for 
the  Appellant  were  almost  constrained  to  admit  that 
the  particular  action  was  misconceived,  inasmuch  as 
it  was  brought  to  recover  the  mesne  profits  of  certain 
villages  ot  which  ex  concessis  the  Defendant  had  not 
been  in  possession.  They  were  further  obliged  to 
admit  that  under  Reg.  XXXIV.  of  1803,  the  interest 
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of  the  holder  of  a  usufructuary   mortgage  in  the  pro-         i^^^^- 
perty  would  cease  on  the  liquidation  of  the  usufruct        Laixv 
of  the  principal  and  interest  of  his  debt  ;  and  conse-    ^^■^^^^"«'''« 
quently  that  in  any  action  founded  on  the  breacli  of     EIoonwcr 
the  agreement,  express   or  implied,  to  give  possession    DuTtsi.\cn. 
of  the  five  villages,  it    was  essential    to  allege  and 
prove  that,   by    reason  of    the    nondelivery   of   such 
possession,    something    still    remained    due    on    the 
mortgage. 

Their  Lordships  have  extreme  difficulty  in  seeing 
how  such  a  suit  could  have  been  maintained  by  the 
Appellant ;  since  in  the  first  suit  of  Sheodutt  Singh 
against  him  it  had  been  alleged  and  proved  as  a  facf, 
that  the  mortgage  debt  had  been  f  ally  discharged  ; 
and  he,  instead  of  taking  issue  on  that  allegation, 
had  sought  to  escape  liability  by  showing  that  by 
reason  of  Seetaram'S  assignment  to  Sheosuhai  he  had 
no  interest  whatever  in  the  mortgage.  But  assuming 
that  he  might  have  maintained  such  a  suit,  they  have 
to  observe  that  it  would  have  been  founded  on  a  cause 
of  action  different  from  that  on  which  the  suit  actually 
brought  proceeded  ;  and  that  it  is  not  to  be  supposed 
that  if  the  appeal  had  come  here,  this  Committee 
would  have  taken  the  unprecedented  course,  sug- 
gested by  j\Ir.  Pont'ifex^  of  reversing  a  decree  that 
had  dismissed  a  suit  improperly  conceived,  and  of 
remanding  the  cause  in  order  that  it  might  be  moulded 
into  a  suit  of  an  entirely  different  character.  To 
their  Lordships  it  appears  that  the  appeal  occasioned 
no  such  danger  to  the  Minor's  estate  ;  and  that  there 
are  no  grounds  for  saying  that  the  stipulations  of  the 
first  clause,  so  favourable  to  the  Appellant,  were  for 
the  benefit  of  the  Minor,  or  could  have  been  reason- 
ably supposed  to  be  so. 
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1S66.  "jijip  third  cliinse  appears  to   their  Lordships  to  be 

L.vLLA       of  the   same   character.      Xo   plausible   reasons  have 
'""r?   '       been  assigned  wh}"  the  guardian  should  embark  in  an 
KooxwuR     expensive  liti2;ation   in   order   to   recover   back   from 
DcrrSixGH.    MoJiuii  Lull  sums  for    which    he    would    necessarily 
have  to  account  in   the   general   account   then  open, 
and  unsettled  between  him   and   the  estate  ;   or  why, 
in  consideration  of  advances  for  the  purposes  of  that 
litigation,  she  should  agree  to  divide  with  the  Appel- 
lant moneys  which,  if  recovered,  would  belong  to  the 
Minor's  estate.     The  latter  objection  affects  also  the 
seventh  clause. 

There  is  a  conflict  of  evidence  concerning  the 
alleged  payment  of  the  sum  of  Es.  7,480.  la.  9p.  men- 
tioned in  the  fourth,  clause.  The  oral  evidence  to 
negative  tlie  pa3'ment  is  undoubtedly  very  loose  and 
iinsatisfaciory,  and  the  (JomnstaJi  of  the  Appellant 
has  given  some  evidence  of  the  fact  of  payment, 
which  he  corroborated  by  the  prodvictiou  of  an  entry 
in  the  Appellant's  Books.  On  the  other  hand,  it  is 
remarkable  that  the  Appellant,  though  examined  as  a 
witness  on  other  points,  did  not  depose  to  this  pay- 
ment ;  and  the  circumstance  that  the  claim  in  respect 
of  which  this  sum  had  been  decreed  was  of  precisely 
the  same  character  with  those  which  the  first  clause 
of  the  document  had  pronounced  to  be  unjust  tends 
to  justify  the  conclusion  of  the  Courts  below,  that 
this  clause  was  under  colour  of  an  admission  of  a 
payment  that  was  never  made, — the  release  of  a 
judgment  debt  to  the  prejudice  of  a  Minor's  estate. 
Their  Lordships  do  not  think  it  is  necessary  to  decide 
the  question  whether  this  payment  was  really  made. 
If  it  was  not  made,  the  clause,  no  doubt,  affords 
another  strong  argument  against   the   validity  of  the 
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Il-rar ;  but   if  it    \yas  made,  it    would    not  in  auy        '^^Cy'o- 

degree  cure   the    other    defects   of    thut    instrument,       Lall.v 

which  would  have  to  be  considered   as   if   tliis   chiuse  Jf^^'-^^EOHDR 

were  not  inserted  in  it*      The   fifth   chiuse   seems    to    Kooxwctr 

„      ,  .  -.  Btxuksereb 

imply  the   abandonment  oi    the  suit    pending   at    the  Dcrrfst  gk, 

date    of    Sheodutt  Singh'' s  death.     It    was,  therefore, 

also  to  the  prejudice  of  the  estate. 

If  the  above-stated   view  of  the  particular  clauses 

of  the  Ikrar  be  con-ect,  the  only  ground  on  which  the 

instrument  can  be  supported  is,  that   the  transaction, 

as  a  whole,  was  for  the    benefit  of  the  estate,  because 

the  necessity  for  obtaining  the  pecuniary   assistance 

of  the   AppeUant  was    so   urgent   that   the  guardian 

was  justified  in  submitting  to  tlie   extraordinary    and 

usurious  terms  on   which  it  was  to  be  given.     There 

is   no    proof    of    such    a  necessity ;  and  it  might  be 

sufficient  for  the  purposes  of  this  appeal  to  say   that, 

in  their  Lordships' judgment,  the  Appellanthas  wholly 

failed  to  relieve  himself  of   the  burden  which  the  law 

casts  upon  him  of  showing  that   he  had  good   grounds 

for  supposing  that  this  transaction  was  for  the  benefit 

of  the  estate.  .iiuitp' 

Their    Lordships,   however,    are    disp^^yd    to     go 

further,  and    to  say    that    the  Courts    below  were 

•  warranted  in  imputing  the    character  of    fraudulent 

contrivance  to  this  transaction. 

The  negotiation    out    of  which  it    sprang  was  one 

between  a  Purdah  woman  acting  as  the  guardian  and 

manager  of    an   infant's    estate,    and  a  keen    man    of 

business,  at  that  time  a  debtor   to  the  estate.      She  is 

induced  to  sign  an  instrument  which   transforms    the 

debtor  into  a  creditor,  and  heavily  burdens  her  ward's 

property    without    consideration,   except   the    merely 

colourable  one  of  the  abandonment  of  the  appeal,  and 
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1856.        the   promise    of  future  advances  for  the  purposes  ol 

Lalla       litigation,  of  which    a   portion,  at  least,  was    neither 

bssKEUHiR    j^ggggg^j.y  j^QY  prudent ;  of  litigation   which,  if  uusuc* 

Koo>-woR    cessful,  would  be   ruinous   to  the   estate,  and.  if  sue- 

uuttSikgh.    cessful,  was  to  result  in  a  division  of  spoils  absolutely 

incompatible  with  her  duty  as  guardian.     It  is  not 

shown  that,  in  coming  to  this  agreement,  she  had  the 

assistance    of   proper  or    independent   advisers.     On 

the  other  hand,  it  is  not  shown  affirmatively  by  what 

practice  (if  any)  upon   her  ignorance  or  her  fears  she 

may   have  been   induced  to    execute    the    document. 

She  may  or  she  may  not  have  been  fully  informed  as 

to  Avhat  she  was  doing.     But^^whether  she  was  herself 

defrauded,  or  whether^^she  acted  in^collusion  with  the 

Appellant,  the  transaction  was  in  either  case  a  fraud 

upon  the  Eespondent. 

It  has,  however,  been  strongly  urged  that  this 
finding  of  the  invalidity  of  the  Ikrar  is  not  fatal  to 
the  title  of  the  Appellant  as  purchaser  at  the  execu- 
tion sale.  It  has  been  contended^that  jhis  rights  are 
identical  with  those  which  a  stranger  purchasing  at 
the  a^ss  vqqie  would  have  had;  that  the  execution 
was  goo'dy^lt  lea.?t,  to  the  extent  of  the  Es.  26,987 
advanced  to  save  the  property  from  sale  at  the  suit  of 
Mohiin  Lall]  and  that  the  rights  of  the  Eespondent 
against  the  Appellant,  taking  them  at  their  highest, 
are  limited  to  the  recovery  of  the  difference  between 
the  last-mentioned  sum  and  the  price  bid  at  the 
execution  sale.  Another  argument  in  favour  of  this 
conclusion  was,  that  the  Eespondent  had  not  really 
been  injured  by  the  sale  of  his  ancestral  property 
under  this  execution,  because  he  would  equally  have 
lost  it  if  it  had  been  sold  at  the  suit  of  Mohun  Lall 

As  to  the  latter  argument,  it  seems  sufficient  to 
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observe  that  we  have  to  deal  with  the   rights  of  the        i^'^^s. 

parties  in  the  events  that  have  happened,  not  in  Lalla 
those  that  might  have  happened  ;  that  the  salvation  Bdnseedhur 
of  the  property  by  other  means  from  the  sale  at  Koonwur 
Mohun  LalVs  suit  was  not  absolutely  impossible  ;  and  DuTTSI^•aH. 
that,  in  any  ease,  an  execution  for  Es.  26,987  is  less 
formidable  than  one  for  upwards  of  Es.  70,000. 
Again,  it  is  to  be  observed  that  if  the  Eespondent  has 
been  wronged  by  the  sale  of  his  property  at  the  suit 
of  the  Appellant,  the  relief  suggested  falls  very  far 
short  of  an  adequate  remedy  for  that  wrong.  The 
property  of  which  he  has  been  deprived  was  ancestral ; 
and  the  feeling  on  the  subject  of  ancestral  property 
is  so  strong  in  those  Provinces,  that  the  policy  of 
allowing  it  to  be  taken  in  execution  and  sold  under 
judicial  sales  has  been  seriously  questioned.  And 
even  if  no  account  is  to  be  taken  of  that  feeling,  it  is 
notorious  that  landed  property  when  sold  under  an 
execution,  rarely,  if  ever,  realizes  its  full  value.  It 
follows,  therefore,  that  to  restore  the  property  to  the 
Eespondent  on  the  terras  of  paying  to  the  Appellant 
what  may  be  justly  due  to  him  is  far  more  equitable 
than  the  proposed  limitation  of  his  remedy  to  the 
surplus  proceeds  of  the  sale  ;  and  the  only  question 
is  whether  the  sale  has  interposed  an  effectual  bar  to 
the  application  of  the  more  appropriate  equity. 

Their  Lordships  concur  with  the  learned  Judges 
of  the  Sudder  Court  in  dissenting  from  the  authority 
of  the  case  which  is  stated  to  have  been  decided  in 
1847  by  two  out  of  three  of  the  then  Judges  of  the 
Sudder  Court  of  the  ]N"orth-Western  Provinces.  The 
proposition  that  no  difference  is  to  be  made  between 
an  innocent  purchaser  and   one  tainted   by   the  fraud 

VOL.    X.  H  2 
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1866.       whicli  has  brought  about  the  execution  sale  seems  to 
Lalla       them  to  be   wholly   untenable.     The   question  is,   in 

BUNSEEUHUE  ^-^^  foi'mei'  case,   which  of  two  innocent   parties  shall 
Koo>n7UR    suffer ;  in  the  latter,    whether  he  who  has  wronged 

DuTT Singh,  tbe  other  party  shall  be  allowed  to  enjoy  the  fruits  of 
his  wrong-doing.  A.  Court  exercising  equitable  juris- 
diction may  withhold  its  hand  in  the  one  case,  and 
yet  set  aside  the  sale  with  or  without  terms  in  the 
other. 

In  the  present  case,  the  judgment  by  cognovit,  the 
execution,  and  the  sale  are  all  tainted  with  the  fraud 
which  entered  into  the  original  transaction,  the  exe- 
cution of  the  Ikrar.  All  are  parts  of  the  contrivance 
by  which  the  Respondent  has  been  deprived  of 
his  property,  and  the  Appellant  has  acquired  it. 
Their  Lordships,  therefore,  are  of  opinion  that  both 
the  Courts  below  were  right  in  decreeing  that  pos- 
session of  the  property  should  be  restored  to  the 
Respondeat.  In  considering  on  what  terms  this 
should  be  done,  their  Lordships  concur  with  the 
Suclder  Court  in  thinking  that  the  only  principal 
sum  for  which  the  Appellant  was  entitled  to  receive 
credit  was  the  Rs.  26,987.  That  he  had  no  title  to 
the  Rs.  27,000  follows  obviously  from  what  has  been 
already  said.  Nor  has  he,  in  their  Lordships'  opinion, 
shown  any  better  title  to  the  Rs.  1,354.  That  sum 
had  been  advanced  for  costs  for  the  litigation  in  which 
he  involved  the  guardian  under  the  3rd  clause  of  the 
Ikrar.  Of  that  litigation,  if  it  had  been  successful, 
he  would  have  had  half  the  fruits.  It  was  unsuc- 
cessful. He  cannot  be  allowed  to  carry  on  this  kind 
of  speculation  at  the  risk  and  cost  of  an  infant's 
estate. 
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The  only  remaining  point — and  it  is  one  on  which        1866. 
their  Lordships  have  felt  some  difficulty — is  the  rate       Lalla 
of  interest  to  be  allowed  on  the  Rs.   26,987.     The  ^^^^-^'se^dhur 
Attorney-General  has  insisted  that  it  was  a  favour  to     Koonwur 
the  Appellant,  m  the  circumstances,   to  give  him  any  Duit  Singh. 
interest  at  all  on  that  sum ;   that  the  rate  was  in  the 
discretion  of  the   Court  below ;   and  that  their  Lord- 
ships should  not  interfere  with  that   discretion.     On 
the  other  side,  it  has  been  argued  that  the  rate  ought 
to  be  twelve  per  cent.,  such  being  the  current  rate  of 
interest,  and  that  which  the  judgment  debt  of  Mohim 
Lull  would  naturally  have  carried.     The  contention 
below  on  the  hearing  of  the  application  for  a  review 
was,  that  the  rate  should  be  six  per' cent.,  or  the  con- 
tract rate,  as  shown  by  the   confession   of  judgment. 
Their  Lordships  have  come  to  the  conclusion  that  the 
third  course  is  that  which  should  be  adopted.     If  in- 
terest was  to   be  allowed  at  all — and  they  think  the 
Court  below  was  right  in  allowing  it — the  rate  should 
be  fixed  according  to  some  principle,  not  according  to 
the  arbitrary  discretion  of  the  Judges.     On  the  other 
hand,  the  Appellant  has  no  right  to  complain  if  he 
receives  interest  at  the  rate  for  which  he  stipulated 
when  he  made  the  advance.      It  may  be  true  that  he 
would  not   have   advanced   his  money  on   terms  so 
favourable  to  the  estate  if  he  had  not  had  in  view  the 
corrupt  advantages  for  which  he  had  stipulated  in 
the  Ikrar.     But  there  is  no  reason  why  the  Court, 
because  it  will  not  let  him  reap  the  benefit  of  those 
improper  stipulations,   should   nicike  a  new  contract 
for  him  in  respect  of  this  particular  advance. 

On  the  whole,  then,  their  Lordships  will  humbly  re- 
commend to  Her  Majesty  that  the  decree  of  the  Sudcler 
Court  be  modified  by  the  allowance  of  interest  on  the 
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..^.^^  Es.  20,98T,  at  the  rate  of  six  per  cent,  instead  of  that  of 

Lalla  f^yQ  pgj.  cent,  per  annum,  but  that  in  all  other  respects 

BUNSEEDHUR  1  r  7  i      ^ 

V.  that  decree  be  affirmed  with  costs.     They  do  not  think 
BiNDFsF.KEE  that  SO  sUght  a  modification  ought   to   deprive   the 

DuiT.siNcJH.  jiespondents  of  the  costs  of  this  appeal. 


Tarakant  Bannerjee         -  -  Appellant; 

AND 
PUDDOMOXEY      DoSSEE,      EaSMONEY 


,  ,  Respondents. 

DossEK,  and  others  -  - )       ^ 

On    Appeal  from    the   Sudder    Deivanny    Adawhit   of 

Bengal. 

12th  Feb,     Jl.  HIS  appeal  was  brough*:  from  a  decree  of  the  late 

— '-^-i^     Sudder  Betvanmj  Court   of   Bengal,   affirming  a  deci^ 

liti^atkfn^  ^  sion    of   the  principal   Sudder  A^neen   of  the   Zillah 

commenced 

between  a  *  Present :  Members  of   the   Judicial   Committee, — The  Eight 

birtenants'"^  Hon.  the  Lord  Justice  Knight  Bruce,   the  Eight  Hon.    the  Lord 
called  the  '     Justice  Tiu-ner,  the  Eight  Hon.  Sir  James  William  Colvile,  and 
Moomhees,hy  ^^lq  Eight  Hon.   Sir  Edward  Vaughan  Williams. 
""ze^nd^i  ^^^      ^ss^«sor ;— The  Eight  Hon.  Sir  Lawi-ence  Peel. 
dispossessing 

tbemof^ands  ,   ^  j    •     r  r-.i,     i^        , 

held  under  a  iote  tenure.  A  decree  was  made  m  favour  of  the  Moonshees, 
when  the  Zemindar  assessed  thejote  lands  at  a  rent.  The  rent  fell  mto  ar- 
rear  and  under  a  decree  the/o<e  lands  were,in  1836,soldm  satisfaction  of 
arrears  and  purchased  by  J.  The  decree  purchaser  was  put  in  possession 
in  1839  There  was  another  suit  pending  between  th.QMoonsh€es  and  their 
mortoa'cree  in  which  a  question  arose  whether  theseyo^e  lands  were  in- 
cluded m  the  mortgage,  which  was  decided  m  fovour  of  the  Mort- 
eao-ee  in  1841  but  -/.,  the  thenjofe  tenant,  was  no  party  to  that  smt, 
Ind  continued  in  possession  of  his  jote  lands  Disputes  arose  between 
the  mortgagee  and  J.,  the  jote  tenant,  and  by  an  Order  of  the  Sudder 
Court  made  in  1845,  the  ./of e- lands  were  ordered  to  be  put  m  possession 
of  the   mortgagee.       In    185G    a   suit   was  brought   by  /.  s   repre- 
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Court  at  Dacca,  which  dismissed  the  Appellant's  suit,        ^^6^- 
on  the  ground  that  the  cause  of  action  had  arisen    Takakant 
twelve  years  before  the  suit  was  brought,  and,  there-  ^""^^^^^^^ 
fore,  barred  by  sec.  14  of  the  Ben.  Res^.  of  Limitation   Pi-'DnoMONEv 
of  Suits,  III.  of  1793. 

That  suit  was  brought  on  the  28th  of  August 
185G,  to  recover  possession  of  l,o84  beegahs  and 
14  cottahs  of  land,  described  as  jote  (tenants'  land) 
set  out  by  fixed  boundary,  situate  in  Mouzahs, 
Narainpoor,  Khoondkarkandee,  Gooneerkandee,  and 
Kuddunipoor ;  together  with  a  dwelling-house  and 
mesne  profits ;  and  also  to  annul  or  reverse  a 
summary  Order  of  the  Sudder  Dewannij  Adawlut 
made  in  a  miscellaneous,  or  summary  suit,  bearing 
date  the  l8th  of  November,  1845. 

The  decree  of  the  Sudder  Dewanny  Adawlut, 
appealed  from,  proceeded  on  the  assumption  first,  that 
the  possession  of  the  lands  and  house  in  question  by 
one  of  the  Eespondents,  Rasmoney  Dossee,  the  prin- 
cipal Defendant,  was  an  adverse  possession  for  a 
period  of  more  than  twelve  years  before  the  suit  was 
brought ;  and  that,  therefore,  the  same  was  barred  by 
effluxion    of   time   under    Ben.    Reg.,    Ill    of   1793, 

scntative  to  set  aside  tliat  Order  and  to  recover  possession  of  the  jote 
lands.  The  Courts  in  India  held  that  there  had  been  adverse  possession 
from  1841 ,  and  that  the  suit  was  barred  hjBen.  Beg. ,  III.  of  1 793,  sec.  14. 
Upon  appeal  held :  that  as  J.,  the  jote  tenant,  -ff-as  not  a  party  to  the 
suit,  under  which  the  decree  was  made  in  1841,  the  decree  was  not 
binding  on  him  or  those  deriving  title  through  him,  and  that  the  suit  was 
not  barred  by  effluxion  of  time  by  the  Eegulation,  as  the  cause  of  action 
only  arose  in  1845. 

It  is  the  practice  of  the  Courts  in  India  not  to  give  possession  xmder 
a  judicial  sale  by  removing  one  who  is  in  possession  under  an  apparent 
load  Jide  title.  As  a  debtor  can  only  assert  his  title  to  possession  by  a 
suit,  so  a  decree-holder  who  derives  his  title  through  him  must  assert 
his  title  by  a  regular  suit. 

The  practice  of  including  in  the  transcript  record  prepared  and  printed 
in  Jn(7ia,under the Orderin Council,  13th  J'ujie,  ]853,voluminousaccounts 
and  receipts,  unnecessary  to  the  question  at  issue,  condemned. 

Directions  given  in  taxing  costs  to  disallow  all  expenses  occasioned 
by  the  insertion  in  the  transcript  of  such  unnecessary  matters. 


478  CASKS     IN    THK     I-RIVY     UOnWCIL 

1S66.       sec.  "14  ;  and  secondly,  that  the  fraud  and  collusion 

Tabakais-t  which  had  been  pleaded  and  charged  by  the  Appel- 

Bannekjee  i^^^  against  her  and  the  other   Defendants,   had  not 

PunDov'oNET    \)QQii  proved,   so  as  to  entitle  the  Appellant  to  have  a 

period  of  fonr  years  deducted  from  the  twelve  years 

in  calculating  the  period  of  limitation. 

The  decision  of  the  Principal  Sudder  Ameen  pro- 
ceeded upon  the  construction  of  the  same  section  of  the 
Eegulations  of  Limitation  of  Suits,  and  dismissed  the 
Appellant's  suit ;  but  that  Judge  assumed  an  adverse 
possession  from  a  still  earlier  date  than  that  fixed 
on  by  the  Sudder  Dewanny  Adaivlut,  and  in  that 
respect  the  decree  was  set  aside  and  reversed  by  the 
appellate  Court. 

The  question  raised  in  the  suit  and  on  appeal  was 
confined  to  this  point,  whether  the  1,384  heegahs  and 
14  cottahs  were,  as  contended  for  by  the  Appellant, 
included  in  and  belonged  to  the  jote  lands,  of  which 
the  jote  jumma  (tenant  rent)  had  been  purchased  at 
a  judicial  sale  on  the  10th  of  June,  1836,  by  the 
Appellant ;  or  whether  they  were,  as  insisted  by  the 
Defendants,  included  in  and  belonged  to  a  3fuskoree 
Talook  called  Ooturnarainpore,  paying  revenue  direct 
to  Government,  purchased  by  one  Rajchunder  Eae, 
deceased,  the  late  husband  of  Rasmoney  Dossee, 
at  a  judicial  sale  under  a  decree  made  in  a  suit 
brouo-ht  against  Beazoodeen  and  others,  to  enforce 
a  Kiithihala,  or  deed  of  conditional  sale,  alleged  to 
have  been  executed  by  them  in  favour  of   Rajchunder 

Rae. 

The  material  facts  of  the  case  appear  in  the  judg- 
ment of  their  Lordships. 

As  no  appearance  was  put  in  for  the  Eespondents, 
the  appeal  was  heard  e.v  parte. 


OK     AIl'KAl-     FROM       IKK     KASI      IMMK''.. 

The    Attorney- General  (Sir    R.   Palmer,   Q.C.), 
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and  Mr.  Leith.  for  the  Appellant.  Tarakant 

Banxeujee 
The    two    decrees    of    the    Sudcler    Court   and    the  "• 

PCDDOMO>"EY 

Sudde?'   Ameen,    dismissing    the    Appellant's    suit   as      Dossek. 

barred  by  Ben.  Reg.  of  Limitation,  III.  of  1793,  sec. 

14,  were  erroneous.     That  section  prohibits  the  Court 

from  hearing  or  determining  the  merits  of  a  suit  if  the 

cause  of  action   shall  have   arisen  twelve   5"ears  before 

any  suit  shall  have  been  commenced  on  account  of  it. 

The  present  suit   was  commenced  within  twelve  years 

from  the  true   date  of  the  cause   of  action,  therefore, 

that  Eegulation  is  no  bar  to  the  suit. 

It  was  established  that,  previous  to  that  suit  having 
been  brought,  two  other  suits  had  been  commenced, 
on  account  of  the  same  cause  of  action,  and  had  been 
regularly  carried  on  by  those  through  whom  the 
Appellant  immediately  derived  title  to  the  lands  in 
question.  Each  of  those  suits  was  commenced  long 
before  the  expiration  of  the  twelve  years'  limitation, 
but  even  if  the  two  other  suits  had  not  been  brought, 
the  Appellant  was  within  the  saving  clause  or  excep-. 
tion  in  the  above  section,  as  he  established  that  he 
directly  preferred  his  claim,  within  the  twelve  years, 
for  the  matter  in  dispute  to  a  Court  of  competent  juris- 
diction to  try  the  demand.  He  had  intervened  in  the 
suits  in  accordance  with  the  prescribed  forms  of  proce- 
dure. Upon  the  question  of  limitation,  Doorgcqyersaud 
Roy  Ghoivdrij  v.  Tarapersaud  Roy  Chowdry  (a), 
Mussumut  Chundrahullee  Dehia  v.  Luckhea  Dehia 
Choivdrain  (h)  and  Rajah  Enayet  Hosseiii  v,  Sayud 
Ahmed  Bezu  (c)  were  referred  to.  The  charge  of 
collusion  and  fraud  we  admit  cannot  be  sustained. 

(a)  8  Moore's  Ind.  App.  Cases,  308.  (b)  Ante  p.  214. 

{<-)  7  Moore's  Ind.  App.  Cases,  238. 
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186(5.  l^he  consideration  of   the  judgment  was  adjourned,    26th] 

Takakant   and  now  pronounced  by  .^>^ 


Bannesjee 

V. 
DnOMOXE 
DOSSEE. 


^      *'•  The  Riarht  Hon.  the  Lord  Justice  Turner. 

The  suit  of  the  Plaintiff  was  instituted  on  the  28th 
of  August,  1856.     It  was  brought   to  recover  1,384 
becgahs,  and   14   cottahs  of  land,  described  as   "  jo^e," 
set   out  by   fixed   boundaries,  and   situate   in   certain 
Mouzahs   or   Kismuts  called   respectively  Narainpore, 
Khoondkarkanclcc,    Goonerkandee,    and    Kuddumpoor ; 
and  also   to  reverse   a  summary  Order   of   the   Sudder 
Dewanng  Adawlut,  bearing   date  the   18th  of  Novem- 
ber, 1845,  made  in  a  miscellaneous  or  summary   suit 
in   that  Court.     The   Ziliah  Court   dismissed  the  suit 
of  the  Plaintiff  on  two   grounds, — first,  that   it  was 
barred  by  the  law  of  limitation,  and  secondly,  that  the 
matter  had  been   decided  adversely  to   the  Plaintiff's 
claim  in   a  former  suit,  by  which    the  Court  adjudged 
him   to  be   bound.     The  Sudder   Court,  on   appeal  by 
the  present  Appellant,  decided   the  case   against   him 
on  the  law  of  limitation  only,  and  expressed  no  opinion 
ou  any  other  point.     The  decision  of  the  Sudder  Court 
on  the  law  of   limitation    proceeded  ou   a    different 
ground  from    that  on   which   the  Lower  Court  had 
founded  its  decree,  dating  possession  under  the  adverse 
title   from   a  time  later   than   that  which   the   Ziliah 
Court  had  fixed  for  its   commencement.     The  Appel- 
lant reckoned   the  time  of  his  dispossession  from  the 
ISth  of  November,  1845,  the  date  of  the  decree  for  the 
reversal  of  which  his  suit  is  brought.     If  he  is  right 
in  this   view  of  the  subject,  his   suit  was   brought  in 
time.     The  Sudder  Court  carried  the  adverse  posses- 
sion back  to  an   earlier   Order  of  the  Court,  bearing 
date  the   11th  of  April,  1844,  and  counting  the  time 
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of  adverse    possession  from    that  last  date,  it  held   the        i^^'^. 

suit   to  be    barred    by  effluxion  of  time.     The  Zillah    Tarakaxx 

Court,   in  their  judgment,  had.  carried  the  time   still   ^^'^'^^^■^^^ 

further  back    to  the  year  1841,    considerinsr  that    the    PonnoMoNET 

.  .  Dosser 

Plaintiff's    dispossession  was    effected    by  possession 

having,  as  the  Court  considered,  been  at  that  time 
delivered  to  the  Plaintiff  in  another  suit,  to  which  we 
shall  presently  refer,  b}^  one  Raingottee  Mae,  the  Ameen 
delegated  by  the  Court  to  execute  the  decree  in  that 
suit.  The  case  is  somewhat  complicated  by  reason 
of  the  long  continuance  of  litigation  between  different 
parties,  and  the  conflict  of  claims  in  two  different  con- 
current suits.  It  is  necessary,  therefore,  to  state  the 
nature  of  this  litigation  and  the  titles  of  the  Appellant 
and  of  the  principal  original  Respondent,  Rawioney 
Dossee^  in  order  to  clear  the  subject  of  possession 
from  some  confusion  in  which  it  has  become  involved. 
Thejote  tenure  is  a  dependent  tenure  vrithin  and 
part  of  a  Zemindary,  called  Fergunnah,  Taleehate^ 
Ameerbad.  In  the  mouth  of  February  in  the  year 
1814,  a  litigation  commenced  between  the  Tiemindar 
and  three  persons  named  Meazooddeen  Mahomed, 
Fysooddeen  Mahomed,  and  Mahomed  Cossim,  termed 
the  Moonshees  (a  description  which  for  the  sake  of 
brevity  it  will  be  convenient  to  adopt).  The  Moonshees 
complained  that  they  had  been  dispossessed  by  the 
Zer/iindar  of  their  jote  tenure,  including  the  lands 
claimed  in  this  suit ;  the  Zemindar  denied  that  in- 
clusion, and  claimed  them  as  part  of  his  Zemindary, 
At  this  time  the  Moonshees  were  possessed  of  a 
Talooh  called  Ooturnarainjjore,  paying  revenue  direct 
to  Government ;  and  throughout  their  litigation  with 
i\iQ  Zemindar,  during  their  claim  to  the  one  jDroperty 
and  concurrent  possession  of  the  other,   they  insisted 

that  these  lands  were  included  in  their  jote:  tenure, 
VOL.  X.  I  2 
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and  made  no  claim  to  them  as  included  in  the  Talook  ; 
proof  of  this  inclusion  in  the  TalooJc  would  Lave  been 
a  complete  answer  to  the  claim  of  the  Zemindar^  and 
would  have  freed  them  from  dependence  on  his  title 
and  the  risks  attendant  on  a  subordinate   tenure. 

The  Moonshees  succeeded  in  that  litigation,  and 
the  decree  in  their  suit  declared  the  lands  to  be  part 
of  the  jote  tenure,  and  limited  the  Zemindarh  claim 
to  a  title  to  assess  them  for  rent.  The  Zemindar 
appealed  against  this  decree,  which  was,  however, 
affirmed,  and  Byruhclmnder  Banner jee^  an  Ameen, 
was  ordered  to  give  possession  of  the  lands  to  the 
Moo?ishees.  This  was  done  in  conformity  to  the 
decree,  and  possession  was  given  in  the  usual  way  by 
the  Aineen,  by  taking  Kahooleais  from  the  cultivators, 
and  by  fixing  bamboos  to  mark  the  boundaries.  The 
Ameeri's  report  to  this  effect  was  in  evidence  before 
the  Court.  There  is  no  evidence  of  any  subsequent 
disclaimer  on  the  part  of  the  Mootishces  of  this 
tenure  so  pleaded,  proved  and  adjudged,  nor  of  any 
attempt  to  withdraw  any  part  of  the  lands  from  the 
jote  tenure,  on  the  ground  of  mistake  or  otherwise, 
and  to  ascribe  them  to  the  Talook  title  before  the 
time  of  the  judicial  sale  which  is  now  about  to  be 
stated.  The  rent  of  ihejote  tenure  fell  into  arrear, 
the  Zemindar  sued  the  Moonshees  for  rent,  recovered 
in  the  suit,  and  caused  the  jote  tenure  to  be  sold  in 
satisfaction  of  the  debt  due  under  this  decree.  This 
sale  took  place  on  the  10th  of  June,  1886,  and  one 
Juggutchunder  Bae  was  the  purchaser.  The  Appel- 
lant's title  is  derived  from  him  under  two  intervening 
private  sales,  one  by  Juggutchunder  Bae  to  one  Bamd- 
hone  Sircar,  and  the  other  by  the  sons  and  heirs  of 
Bamdhone  Sircar  to  the  Appellant.  By  this  purchase, 
Juggutchunder    Bae   obtained    the   right,    title,    and 
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interest    of   the    Moonshees  m   the  jote   tenure.      He         ^^^^• 

became,  by  force  of  this  purchase,  in  the  same  relation     Tarakant 

to   the    Zemindar   in    which    the    Moonshees    before    ^' \, 

stood.     As  against  the  Moonshees  themselves  and  the  ^"JJ^q^'s^ee^^ 

Zemindar,  the  title  of  the  purchaser  was  that  which 

the   Moo^ishees  had    had   adjudged  to  them  in   their 

suit  against  the    Zemindar.     The  possession  given  to 

the    purchaser  was   co-extensive  with  that  given  to 

the  Moonshees,  and  it  was  in  strict   conformity   to  the 

law    which    obtains  in    those    Courts.     The    tenants 

were  properly  directed  to  attorn,  and  properly  attorned 

to  that  title.     It  is  important  to  keep   this  origin  of 

the  possession  clearly  in  view. 

The  3Ioonshees  appear  to  have  disputed  at  that 
time,  the  title  of  the  auction  purchaser  to  have  these 
lands  included  in  his  purchase  ;  they  claimed  them 
then  as  included  in  their  Talook.  It  is  the  practice 
of  those  Courts,  and  it  is  one  perfectly  consistent 
with  reason  and  justice,  not  to  give  possession  under  a 
judicial  sale  by  removing  the  possession  of  one  who 
is  in  possession  under  an  apparent  hona  fide  title.. 
If  the  debtor  can  assert  his  title  to  possession  by  suit 
only,  the  new  owner  of  his  title  can  have  no  higher 
claim.  The  Court,  therefore,  leaves  the  purchaser 
to  assert  his  title  by  regular  suit.  In  this  case,  how- 
ever, the  Moonshees,  the  debtors  under  the  decree, 
were  themselves  in  possession.  The  decree  was  for 
rent  of  the  jote  tenure ;  the  Zemindar  caused  the 
tenure,  including  these  lands,  to  be  put  up  to  sale  ;  ' 
the  Moonshees,  in  claiming  these  lands,  had  pleaded 
this  tenure,  and  it  was  adjudged  in  their  favour  by  a 
suit  which  bound  both  them  and  the  Tiemindar.  The 
suit  for  rent  was  against  them  as  jote  tenants,  for  rent 
due  under  that  very  tenure,  and  the  demand  included 
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the  rent  of  these  lands ;  consequently,  the  Court 
which  directed  the  execution  of  the  decree  was  per- 
fectly justified  in  acting  on  their  own  pleaded,  and 
by  them  admitted  title,  and  patting  the  decree  pur- 
chaser in  possession.  This  was  done  in  the  regular 
mode,  by  taking  Kabooieats,  except  as  to  one  small 
part,  as  to  which,  however,  possession  was  also 
given,  and  the  purchaser  was  thus  put  in  complete 
possession  of  these  lands  under  thejote  tenure.  This 
appears  from  the  report  of  the  A^neen,  dated  the  7th 
of  August,  1839.  Unless  this  possession  was  changed 
at  some  intermediate  period  between  the  5th  of 
August,  1839,  the  date  of  the  delivery  of  the  pos- 
session above  stated,  and  the  18th  of  iSfovcmhiv\  1845^ 
the  date  of  the  Order  of  the  Sudder  Court  which  is 
sought  to  be  reversed,  the  objection  that  the  suit  is 
barred  by  limitation  of  time  is  groundless.  If  that 
possession  was  displaced,  in  fact,  it  would  be  unim- 
portant whether  the  disturbance  took  place  in  a  suit 
to  which  the  purchaser  was  a  stranger,  or  in  one  to- 
which  he  was  a  part}',  the  jDOssession  being  alike 
adverse  on  either  supposition.  In  considering  this 
question,  it  is  not  necessary  to  state  minutely  all  the 
intermediate  steps  before  the  delivery  of  possession 
by  the  A7neen,  Ramgottee^  on  which  the  Zillah  Court 
relied.  That  Amten  was  acting  in  the  execution  "f 
a  decree  in  another  suit  which  had  been  pending 
between  the  Moonshees  and  their  mortgagee  of  their 
Talook.  A  dispute  had  arisen  between  them  of  thia 
nature  :  the  mortgagors  had  mortgaged  the  Talooky 
but,  as  they  contended,  excepting  these  lands  from  it, 
as  to  which  they  were  carrying  on  a  litigation  with  the 
purchaser  of  the  pte  tenure.  The  mortgagee,  on 
the  other  hand,  insisted  that  these  lands  were  included 
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in  the  mortgage.     The   suit  was  decided  in   favour  of        ^s^*^- 
the  mortgagee,  and,  as  between  him  and  the  Moonshecs    t.-veakaxt 
these  disputed  lands  were   adjudged  to  be   within   the    ^-^^^ "-'"•' '-^ 
Talook  :  but  as  the  jote  tenant  was  not  a  party  to  that  puodohoxey 
suit,  the  decision  in  it  did  not  bind  him.     The   mort- 
gagee  obtained  execution   of  that  decree,   and  it   was 
under   this    proceeding    the  Tiillah   Ccnirt  considered 
that  the  AppeUaat  was  dispossessed,    and   the  posses- 
sion given   to  the   mortgagee  in  the  year  l(S4l.     The 
proceedings  and  the  decree,    however,  are  not  in  evi- 
dence in  this  appeal.     In  the  execution  of  that  decree 
a    conflict   arose   between  the   purchaser  of   the  joie 
tenure  and  the  mortgagee,  as  decree-holder,  each  party- 
claiming  the  same  lauds,  but  the  jote  tenant  being  in 
possession. 

If  this  title  of  the  mortgagee  could  be  successfully 
asserted  against  the  purchaser  of  the  jote  tenure  it 
could  be  asserted  legally  in  no  other  mode  than  by  a 
regular  suit  instituted  for  that  piirpose,  for  such  a 
possession  as  that  of  the  jote  tenant  could  not  be 
changed  merely  in  proceedings  to  execute  a  decree. 
This  appears  to  have  been  entirely  overlooked,  both  by 
the  Ameen  Ramgottee  Rae,  and  by  the  Zillah  Court 
in  the  consideration  of  his  acts.  It  appears  that  the 
J  meen  did,  in  effect,  attempt  to  disturb  the  possession 
of  the  jote  tenant,  and  that  he  took  fresh  Ivabooleats 
from  the  cultivators  who  had  before  attorned  to  the 
jote  tenant  under  the  direction  of  the  Court.  Tha 
Court,  however,  on  the  complaint  of  the  jote  tenant 
set  that  matter  right,  and  directed,  in  substance,  the 
cancellation  of  the  new  Kahooleats.  The  leo-al  effect 
of  this  Order  of  the  Court  was,  to  set  up  the  crio-inai 
Kahooleats^  and  to  restore  or  confirm  the  jote  tenant's 
possession.     JS'ow^  there  is  not  only  no  evidence  of 
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1866.  any  subsequent  change  of  possession  before  the  decree 
TarakInt  0^  ^^16  Sudder  Court  of  the  18th  of  November,  1840^ 
BAx-vERrEs  pronounced  by  Mr.  Held,  but  the  very  language  of 
PuDDOMONEv  that  judgRieut  conflicts  with  such  a  supposition,  for 
by  that  judgment,  which  was  adverse  to  \.h.QJote  tenant, 
the  possession  was  ordered  to  be  i"«stored  by  him  ta 
the  Talookdars.  It  is  plain  that  there  is  no  error 
in  the  language  of  the  judgment  ;  it  is  language  per- 
fectly consistent  with  the  Order  of  the  Court  directing 
the  second  set  of  Kahooleats  to  be  brought  in,  and  it 
is  also  consistent  with  the  course  of  partice  in  exe- 
cuting decrees.  It. is  plain,  therefore,  that  both  Courts 
have  fallen  into  error  on  the  point  of  possession,  and 
that  the  Appellant  is  perfectly  correct  in  maintaining 
that  he  was  dispossessed  only  by  virtue  of  the  decision 
which  he  seeks  to  reverse.  The  act  of  the  Court 
which  directs  the  cultivators  to  attorn  is,  of  course^ 
not  designed  to  expose  them  to  risk  of  forfeiture  -^ 
their  simple  obedience  to  the  act  of  the  Court,  in 
pursuance  of  the  mode  in  which  it  executes  a  decree, 
could  not  be  attended  with  that  consequence ;  and 
when  the  Court  corrected  its  error,  it  meant  to  restore, 
and  did  in  law  restore,  the  old  possession.  As  their 
Lordships  think  that  the  possession  was  nat,  in  fact, 
disturbed  until  within  the  period  of  twelve  years  from 
the  institution  of  this  suit,  it  becomes  unnecessary  to- 
consider  whether  the  claim  would  have  been  kept  alive 
through  the  whole  time  by  the  litigation  as  to  the 
execution  of  the  decree. 

The  other  point  on  which  the  Z///a/i  Court  decided 
against  the  Appellant  was,  that  the  matter  was  already 
adjudged  in  a  suit  by  which  he  was  bound.  It  has 
been  stated  that  the  original  purchaser  at  the  auction 
sale  of  the  Jote  tenure,  sold  to  one  Ramdhone   Sircar. 


ON    APPEAL    FROM    THK    EAST    IXDIKS.  487 

Before  this  sale,  he  had  instituted  proceeding:,'  agaia.st         -^66. 
the  decree-holders    imder    the    title    of    the    Talook.     tIiZucaxt 
Ramdhone  Sircar  purchased,    therefore,    Pendente   lite.    BixxKiuKE 
He  applied  to  be  substituted  in  the  suit,  in  lieu  of  PLDnoMoxEr 
Juggutchunder   Bae,   which  application   was    granted. 
This  litigation  terminated  in  the  Zillah  Court  in  favour 
of    Ramdhone    Sircar,    the  jote    tenant.     From    that 
decision  Rasmoney    Dossce  appealed.      On  her  appeal 
the  Sudder   Court    reversed   that  decision.     This  was 
the    decree    of    Mr.    Reid  of  the   18th  of    November^ 
1845,  which  this  suit  Heeks  to  set  aside. 

On  this,  Ramdhone  Sircar  instituted  a  regular  suit 
against  Rasmoney  Dossee  and  others,  claiming,  in 
substance,  the  same  relief  which  is  sought  by  this  suit. 
Pending  that  suit,  Ramdhone  Sircar  died,  and  his 
three  sons,  Mohemachunder  Sircar^  Anundchunder 
Sircar^  and  Greeschunder  Sircar,  were  substituted  in 
his  place  on  the  record.  Pending  this  litigation,  the 
present  Appellant  purchased  \.h.QJote  tenure  from  the 
sous  of  Ramdhone  Sircar.  He  applied  in  his  turn  to 
be  substituted  on  the  record  and  to  conduct  the  suit. 
One  of  the  sons,  however,  denied  the  purchase,  and  the 
Court  refused  the  application.  In  a  few  days  after- 
wards, the  cause  was  decreed  for  the  Defendants.  It 
is  alleged  that  the  actual  Plaintiffs  conducted  their  case 
negligently,  if  not  collusively.  On  the  argument  before 
their  Lordships,  the  Attorney-General  abandoned  the 
case  of  fraud,  but  contended  that  the  Plaintiff  was  not 
barred  by  this  decision  ;  that  he  was  not  a  party  to 
the  suit ;  and  that  his  application  to  intervene  in  it 
having  been  refused,  it  would  be  unjust  and  incon- 
sistent to  hold  him  bound  by  the  decree  ;  that  the 
decision  followed  so  promptly  on  the  refusal  to  allow 
him  to  intervene,    that    he  could  not  reasonably  be 
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expected  in  the  interval  either  to  appeal  against  the 
order  refusing  him  leave  to  intervene,  or  to  institute  a 
liANNEfcjEE  gyj|-  jjg  supplemental  to  the  one  in  which  he  sought  to 
ProDOMoxKY  intervene.  Their  Lordships  concur  in  this  view  of 
the  subject.  As  the  Idw  allows  a  party  interested  to 
intervene  in  the  suit,  that  right  should  not  be  rigor- 
ously dealt  with.  There  is  much  danger  in  India  of 
secret  collusion.  Their  Lordships  think  that  the 
Defendants  who  obtained  their  decree  so  shortly  after 
the  above  refusal,  in  the  absence  of  the  party  really 
interested  in  contesting  the  matter  with  them,  should 
not  be  permitted  to  prevail  by  this  objection. 

The  cause  has  not  been  decided  in  either  Court  on 
tb3  principal  point — whether  the  lauds  formed  part  of 
the  j'ote  tenure  or  of  the  Tulook.  Their  Lordships 
are  unfortunately  unable  to  decide  this  appeal  fin9,Uy 
by  reason  of  this"  defect.  The  Courts  below,  in 
appealable  cases,  by  forbearing  from  deciding  on  all 
the  issues  joined,  not  infrequently  oblige  this  Com- 
mittee to  recommend  that  a  cause  be  remanded  which 
might  otherwise  be  finally  decided  on  appeal.  This 
is  certainly  a  serious  evil  to  the  parties  litigant,  as  it 
may  involve  the  expense  of  a  second  appeal  as  well 
as  that  of  another  hearing  below.  It  is  much  to  be 
desired,  therefore,  that  in  appealable  cases  the  Courts 
below  should,  as  far  as  may  be  practicable,  pronounce 
their  opinions  on  all  the  important  points.  In  the 
present  case,  the  merits  not  having  been  entered  into 
in  the  Courts  below,  their  Lordships  find  themselves 
unable  to  dispose  of  the  suit ;  and  as  they  do  not 
agree  in  the  opinion  either  of  the  Sadder  or  of  the 
Tiillah  Court,  they  will  humbly  recommend  to  Her 
Majesty  that  the  decisions  of  bcth  Courts  should  be 
reversed,  and  that  the  High   Court  at  Calcutta  should 
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remand  the  cause  for  hearing  in  the  ZiUah  Court  on      ^  i^^*^- 
the  issues  ou  the  merits  other  than  the  issues  already     Takakant 
decided  lu  this  Court  ou  appeal.  „ 

Their  Lordships  will  further  recommend  that  the  ^'''^V??^^''" 
costs  of  the  appeal  be  paid  to  the  Appellant,  and  that 
it  be  referred  to  the  Eegistrar  of  this  Court  to  tax 
the  costs  of  the  appeal,  with  directions  to  disallow  all 
such  costs  and  expenses  as  may  have  been  unneces- 
sarily occasioned  by  the  inclusion  in  the  transcript 
sent  from  India  of  matters  wliich  he  shall  consider  to 
have  been  iinproperl}^  introduced  therein,  and  that 
any  taxation  which  may  be  had  in  India  be  regulated 
by  the  course  which  the  Eegistrar  of  this  Court  may 
adopt. 

Their  Lordships  have  observed  w  itli  regret  the 
frequent  inclusion  of  voluminous  papers,  accounts, 
and  receipts  in  the  transcripts  printed  in  India^  and 
sent  over  iu  that  form  to  the  Registry  of  the  Privy 
Council,  an  evil  which  appears  to  be  on  the  increase  ; 
and  their  Lordships  trust  that  the  attention  of  the 
Courts  in  India  from  which  appeals  lie  to  Her  Majesty, 
will  be  directed  to  the  subject,  with  a  view  to  provide 
a  remedy  for  a  very  serious  evil  («). 

(rt)  The  transcript  record)  wliicli  was  printed  in  India,  under 
the  order  iu  Couucil  of  the  13th  June,  1853,  sec.  III.),  coutained 
upwards  of  1000  pages,  a  great  portion  of  which  consisted  of 
accounts  and  receipts. 
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nAMPERSIIAL  TeWARRY     -  -  -  AjipeJluuf,, 

A.M> 

SnEoriirRX   Dos3,    or    Loll    T^I-^'akry,  V  ^^^    ^^^^^^^^. 
MussuMAT  Thookra  aiid  others   - )      '-' 

And  in  a  cross  appeal  by 
Sheochurn  Doss    -         -         -         -         Appellant^ 

AND 

Eamrershad  Teavarry    .         -  -         RespandenL 

And  in  another  cross  appeal  by 
MussvMAT  TiEOO-KRA         -         -         -         Appellant^ 

ANI> 

Eampkrshad  Tewarry    -         -         -         Respondent.'^ 

On    appecd  from    the    Siiddcr    Dewannjj    Adaivlut, 
North-  West  Provinces^  Agra. 

sth,  9tli,   &     I'lIESE  appeals  arose  out  of  a  suit  instititted  by 

lOthFib.  ,  .  ,,  -r^  1       ■,     m  1  \ 

186G.        the  Appellant,  Rampershad  lewarry^  who  was  one  oi 
"^one  of  fi^'^  brothers^,  against  his  brothers'  representatives  ia 

five  brothers, 

constituting  --Present:    Members  of  the  Jit  (fie  ('al   Committee,— T\\e  Eight 

an  undivided  ^^^^  j^^^^.j  Chelmsford,  the  Eight  Uon.  Sir  James  William  Colvile,- 

Hindoofamily,  n-     -m          it-                   -itt-it 

but  having  no   aisd  the  Eight  Hon.  Sir  Edward  \  aughan  \v  imams. 

ancestral  e?-        j^^^^essor  .—The  Eight  Hon.  Sir  Lawrence  Peel. 
tate,acquueu  ^ 

personal  pro-  i,-  ,     ,       ,         .    , 

pertv  with  which,  with  the  aid  of  his  brothers,  he  estabhshed  and  carried 
on  a'tankino-Lusiness at  five  ditforent  places.  Such  circumstances,  under 
the  o-eneral  principles  of  Hindoo  law,  held  to  constitute  a  joint  family 
jproperty  in  which  the  brothers  were  entitled  to  share- 


IJ0S«. 
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the  Coui't  of  the  PriDcipal   Siiddcr    Ameen,  which   suit        1S66. 
was  afterwards  transferred  to  the  Civil  Court  at  A(/ra,   kamfershao. 
to  enforce  his  claim  as  a  member  of  a  joint  undivided  J,. 

Hindoo  family,  to  a  fourth  share  of  the  ioint  estate  Sheochui; 
in  five  several  Banking  firms  respectively  established 
in  the  Agra^  Jhoosee,  Ghnzecpore^  Benares  and 
Mii'/Mpove  ;  also  to  set  aside  a  deed  of  partition  and 
a  deed  of  gift  whereby  the  Eespondeut,  Mussumat 
ThooJcra^  purported  to  give  the  share  awarded  to  her 
under  a  deed  of  partition  to  one  of  her  husband^s 
brothers'  sons  named  Shcochurn  Doss. 

Sheodut  Tewarrij^  the  aucestor  of  the  parties,  was  a 
Priest,  and  had  five  sons,  named  Gunga  Pershad^  Moona 
Loll^  lladdkishcn,  Deencmath,  and  the  AppeUant, 
Bampershad.  Sheodut  had  no  ancestral  estate.  Deena- 
ntUh,  from  capital  acquired  by  him,  established  the  five 
Banking  firms,  taking  his  four  brothers  into  the  busi- 
ness, and  accumulated  a  large  fortune.  The  family 
continued  undivided,  but  in  1848  the  Appellant,  Ram 
^ershad^  separated  from  the  joint  firms  and  conducted 
the  Ji/r,va^iOA-(?  Banking  branch  alone.  In  1850,  i)a'- 
nanath  died,  leaving  a-childless  widow,  theEespondent, 
■Mussumat  Thookra.     By  a  deed  of  partition,  dated  the 

The  burthen  of  proof  that  such  "was  only  an  ordinary  partner.shiii.and 
not  a  jointly  acquired  family  property,  lies  on  the  party  claimiug  it  t^ 
have  been  separately  acquired. 

Ordinary  co-partnershiii  property  is  not  subject  to  the  rule  of  Hindoo 
Law,  which  excludes  a  widow  from  the  succession  at  her  husband's 
death  to  a  share  of  the  joint  propertj'  of  an  undivided  family. 

The  Sudder  Court  having  established  that  the  family  was  joint  and 
■tho  property  undivided,  awarded  a  gross  sum  out  of  the  estate,  calcu- 
lated to  make  the  widow  of  one  of  the  brothers  a  monthly  payment  for 
maintenance.  Hekl  that  although  a  Couat  of  Equity  in  this  countjy 
would  have  set  apart  a  certain  sum  to  a  separate  account  during  the 
lifetime  of  the  widow,  yet  from  the  want  of  machinery  in  the  Native 
Courts  in  India,  such  practise  could  not  be  carried  out. 

"Where  a  Defendant  refused  to  render  accounts,  and  there  was  evidence 
of  spoliation  of  the  banking  books,  the  Court  charged  him  with  tho 
principal  sum  for  which  he  was  accountable,  with  interest  at  12  per 
cut  per  mtadcin  in  lieu  uf  the  profits;  he  failed  to  account  for. 
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ISGG. 

EAlirEKf^HAD. 

Teavarry 

V. 

Sheochurn 
Doss. 


23rcl  ol  Fchruarjj^  1825,  the  estate  of  Decnanath  "u-as 
divided  into  four  parts  and  apportioned  between  the 
brothers,  Giuiga  Pershad,,  Moona  Loll  and  Rada- 
kishen,  or  their  representatives,  and  the  Respondent, 
Mussiimat  Thoohxt,  who  was  allowed  her  husband's 
share  to  the  exclusion  of  the  ^Appellant,  Rampcrshad, 
on  the  ground  of  .his  separation  from  the  other  mem- 
bers of  the  family  in  the  year  1848.  This  share 
was  afterwards  given  by  a  deed  of  gift  dated  tlie 
7th  of  Septcinher,  185-5,  by  the  Respondent,  Massu- 
mat  Thoolcra^  in  favour  of  SJieochurn  Doss. 

The  nature  of  the  pleadings  and  effect  of  tlic 
evidence  is  sufficiently  set  forth  in  the  judgment. 
The  Appellant,  it  appeared,  had  refused  to  account 
for  the  receipts  and  disbursements  of  the  Mirzapore 
branch  of  tlie  Banking  firm  he  was  in  possession  of, 
and,  as  alleged,  had  tampered  with  and  altered  the 
Books  of  that  firm. 

The  case  of  tlie  Appellant  was,  first,  that  the 
Banking  business  had  been  established  and  the  capital 
thereof  acquired,  notb}'  the  five  brothers,  but  by  their 
father,  Shcodiit  Tcn'arrjj^  or  from  his  ancestral  estate, 
and  that  by  tlie  Hindoo  law,  on  the  death  of  Deaia- 
7mth,  without  issue,  the  surviving  brothers,  or  their 
representatives,  succeeded  to  his  share,  to  the  exclu- 
sion of  his  widow,  wdio  had  no  interest  in  his  estate 
beyond  maintenance  ;  and  secondly,  that  a  deed  of 
partition,  in  1843,  relied  upon  by  the  Respondents 
was  fraudulent.  On  the  other  hand  the  Respondent, 
Mussumai  Thookra^  the  widow  of  Decnanath,  con- 
tended that  her  husband  was  the  founder  of  the 
business,  that  lie  had  associated  his  brothers  only 
as  ordinary  partners,  that  the  firm  had  not  been 
established  with  ancestral  capital,  there  having  been 
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in  fad   none,    and,  therefore,    that  she,  as  a  chihl-        ^'''^^• 
less  widow,  was  entitled  to  her  husband's  full  shnre  EAMpr.nsHAn. 
of  the  profits  in  the  business.     The  case  of  the  other  „." 

Ecspondents  was,  that  in  the  year  lSo3,  a   division  of  Sheochuiix 
the  estate  of  Deenanath  had  been  made  between  his 
widow  and  the  representatives  of  DcenanatJi's  brothers, 
which  excluded  the  Appellant,  Bampcrshad,  he  having 
separated  from  the    Banking  firm  four  years  before 
DcenanatJi's  death.       The    Suddcr    Court    at    Arjra^ 
consisting    of  Messrs.     R.    B.    Morgan    and    I\l.    R. 
Giibbins,  two  of  the  Judges  of  that  Court  by  a  decree, 
dated  the  9ih    of  June,    18  GO,    held    that    S/teodxi, 
having  died  without    leaving  any    capital,  and  that 
there  was    no    ancestral    estate,    the    whole    capital 
having  been  acquired  solely  by  Deenanath,  who  had 
associated  the  names  of  his  brothers   with  his  own  in 
the  several  firms  from  natural  affection  ;  and  that  being 
a  joint  family,  the  widow  was  entitled  only  to  mainte- 
nance, which  was  fixed  by  the  Court  at  Es.   150  per 
mensem,  and  not  to  any  share  of  her  liusband's  estate, 
which  the  Court  held  belonged  to  the  brothers  equally ; 
and  it  was  ordered  that  the  Eespondent,  ShcocJiarn 
Doss,  should  pay  only  a  portion  of  the  claim  made,  by 
reason  of  the  Appellant  having  received  a  consider- 
able sum  more  than  he  Avas  entitled  when   he  sepa- 
rated from  his  brothers,  for  which  the  Court  charged 
him  with  twelve  per  cent,  interest.     The  other  Ec- 
spondents were  exonerated  from  the  Appellant's  claim. 
From  this  decree  Rampershad  brought    the  present 
appeal,  and   Shcochurn  Doss  and   3Jussumat   Thoolcra 
cross  appeals.     These    appeals  were,    upon  petition, 
ordered  by  the  Judicial  Committee  to  be  consolidated 
and  heard  toin^ther. 
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iSGG.  ^]^Q  consolidated  appeals  were  argued  by 

Hampeksh.vd.  Mr.  RolL  Q,  C,  and  Mr.  Lcit/t,  for  liampershad 

TK'.VARRV  rn 

V.  1  C2varrg. 

^^^bZ^''  The  Attorney-General   (Sir   i?.    Palmer,   Q.  C), 

and  Mr.  C(/r^,  for  Shcochurn  Doss. 
Mr.  Fiffard,  for  Mussumai  Thookra^  and 
Mr.  J.   Anderson,   Q.  C,   and   Mr.    IF.  Doivning 
Bruce,  for  the  Eespondents,  Mussumai  Sudao, 
Biddco   Doss,  Bh^ronpcrshad,    and   Mussumat 
Bikissa. 
The  points  mainly  insisted  upon  by  the  Appellant  in 
support  of  the  appeal  are  stated  and  commented  upon 
in  the  judgment. 

As  to  the  presumption  of  Hindoo  law,  with  respect 
to  the  five  brothers  constituting  in  the  Banking 
business  an  undivided  Iliudoo  family,  or  merely  a 
copartnership,  there  being  no  ancestral  funds  and  the 
brothers  living  apart  at  the  different  Banking  firms, 
and  also  the  efiect  of  the  separation  in  the  year  1848. 
The  Mitacshara  (by  Colhrooke),  ch.  II.  sec.  lY.  pp. 
S4C,  8,  Blhcrliii^^s  Tveaiise  on  Inheritance,  Gift,  &c., 
by  Mahomedan  and  Hindoo  Law,  p.  79,  Katama 
Natchier  v.  The  B<ijah  of  Shlvngunga  (a),  wei'e 
referred  to. 

On  the  assumption  of  the  Banking  finns  being  only 
a  copartnership  ;  then  as  to  the  right  of  the  widow  to 
one-fourth  share,  Dayahhaga,  ch.  XI.  sec.  I.  p.  158, 
W.  II.  Macnaghten- s  Princ.  of  **  Hindu  Law,"  Vol. 
I.  p.  47,  or  in  the  alternative  of  the  family  being 
united,  her  title  to  maintenance  only,  W.  II.  Mac- 
naghten's  Princ.  of  <'  Hindu  law,"  Vol.  I.  p.  19,  and  ib. 
Vol.  II.  p.  21,  were  cited  ;  alsi^  that  the  onus  probandi 

{a)  ;)  Moore's  Ind.  App.  Cases,  31J.  GIU. 
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that  her  husband's  property  was  separately  aoqnii*ed,     ^^^^ 
Prankishen   Paul    Chowdnj   v,    Mothooramohun  Paul  iiAMi'ERSHAtj 

TliWAllKY 

Clioivdnj   («);    Bhunn   Pandey  y.   Miissumat  Shama  „, 

Soondri  Dibiuh  {by  ^"j;"^"^ 

And,  as  to  the  refnsal  to  give  in  the  accounts,  and  the 
alleged  spoliation  of  the  Books  of  the  Mirzaporc  firm 
by  the  Appellant^  Ba7npershad\%  it  was  submitted  that 
the  charge  made  by  the  Sudder  Court  in  taking  the 
accounts  of  the  assets  of  the  family,  in  deduction  of 
that  Appellant's  claim,  at  the  rate  of  twelve  ^jer  cenL 
for  the  principal  sum  he  was  accountable,  was,  in  the 
circumstances,  con-ect,  referring  to  Gray  v.  Hairf  (c) ) 
Wardour  v.  Berisford  (d). 

The  consideraition  of  their  Lordships'  judgment  was  ^"^H?fc^^"^^' 
Reserved,  and  now  pronounced  by  ■ ' 

The  Right  Hon.  Sir  James  ^y.  Coi.vile. 

The   suit  out  of  which  these  appeals  have  arisen 
was  brought  by    Rampershad  Tewarry  to  enforce  his 
claims    against    the    other    members  of  a    joint  and 
undivided  Hindoo  family.     The  common    ancestor  of 
the   Plaintiff  and    the   Defendants  i^'as  one  Sheodut 
Tewarry^    who    lived    at    Jhoosce^   a    village    on    the 
Ganges^  opposite  to  Allahabad,  and  exercised  there  the 
functions  of  a  Ptiro/n I j  ot  VriesL     He  died  in  1802, 
and  is  not  shown  to  have  left  any  property  except  the 
house,  such  as   it  was,  in    which   he    lived,  and    the 
-   Iluqq  Purohittai,  or  Priests^  fees,  the  right   to  which 
seems  to  have    been   hereditary.     He    left   five  sons, 
Giinyapershad,  Moona    Loll,    RadaJcishen,    Deenanathj 
and  the  Plaintiff,  Rampershad, 

Radakishen  died  in  1840,  leaving  three  sons,  Buldeo 

{a)  Ante,  p.  403.  {h)  3  Moore's  Ind.  App.  Cases,  229. 

(f)  20  Beav.  219.  i^d)  1  Yeru.  452. 
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isc.G.        Voss,  BJnjronpcrshad.  and  Seetulpershad,  all   of  aaLoiii 

E.AMi'EiisHAD  were  Defendants  below ;   but   Seetitlpershad  has  since 

iwAiuM     (ii(3(j^  leaving  three  infant  sons,  who    are  represented 

SHEocnuRN   on  the  record  by  Mussumat  Bailassa,  their  mother  and 

guardian. 

Gungapcrshad  died  in  184G.  leaving  throe  sons, 
Sheochurn  Boss  or  Loll  Tcivarrij^  the  principal  Defen- 
dant below  and  llespondcDt  here  ;  Bheclmm  Singh,  a 
Defendant  below,  who  has  since  died  without  issue; 
and  Bliugiuan  Doss. 

Deenanath  diie.^  in  ISoO  or  1851,  without  issue,  but 
leaving  a  widow,  Mussinnat  Thookra,  one,  of  the  Kc- 
spondents  and  a  cross  Appellant. 

Moona  Loll,  who  survived  Dcenanath,  is  dead  ;  but 
there  is  some  confusion  as  to  the  date  of  his  death. 
From  the  partition  deed  of  the  23rd  of  Fehruanj, 
1S52,  which  is  afterwards  referred  to,  we  should  infer 
that  he  was  dead  at  that  date.  From  other  parts  of 
the  record,  it  would  appear  that  he  was  alive  in  April, 
1857,  and  died  between  that  month  and  Jane,  1858. 
Whenever  he  died,  he  left  an  only  son,  Sltcopershad, 
a  Defendant  below,  who  has  since  died,  leaving  two 
sons,  the  Ivespondents.  Soorujpcrshad  and  Ramnath. 

The  evidence  concerning  the  ])recise  history  of  the 
family  after  the  death  of  Sheodut  is  conlBliciting  and 
will  be  afterwards  considered.  It  is,  however,  undis- 
puted that  for  a  considerable  period  between  the 
years  1818  and  18-18,  the  five  brothers  or  their  chil- 
dren carried  on  a  Nourishing  Banking  business,  on 
some  terms  of  partnership  or  joint  interest,  under 
five  different  firms.  Of  these,  one  was  established 
at  Jhoosce,  the  ancestral  seat  of  the  famil}-,  under  the 
style  of  '^  Moona  Loll  &  Gungapei'shad  ;-^  another  at 
Agra,  under  the  style  of  "  Radhakishen  k  Deenanath  ;  " 
a  third  at  Benares,  under  the  style  of  "  Gunga per  shad 
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&    Uampersh'id]^^   a   fourth  at    Ghazepoor,    under   the       ^*^_5^^ 
style  of   "  Rampershad  &   Sheochuryi   Doss  ;"  and  the  ramfilkshad. 
fifth  at  Mlrzapoor,  also   under  the  style  of  ^^  Hamper-  „."  ' 

«/^«.,/  &  Sheochurn  Doss:'  ^  Sn.ocauRN 

The  Mirzapoor  firm  was  under  the  management  of 
the  Plaintiff,  Rampershad ;  and  it  is  alleged  by  the 
Defendants,  though  not  admitted  by  the  Pkiintiff, 
that  about  the  year  1818  ho  separated  himself  from 
the  rest  of  the  family,  appropriating  to  himself  the 
assets  and  property  of  that  firm,'  That  about  that 
time  he  was  on  bad  terms  with  the  other  members  of 
the  family,  and  ceased  to  render  the  accounts  of  the 
Mirzapoor  to  the  Jhoosee^xva  according  to  the  course 
of  business  theretofore  subsisting,  seems  to  be  pretty 
certain  ;  but  there  is  no  proof  of  a  formal  separation 
or  dissolution  of  partnership  at  that  date. 

On  the  23rd  of  February^  1852,  the  adult  members 
of  the  family  other  than  Rampershad^  viz.,  Sheoper- 
shad,  as  representing  Moona  Loll;  Sheochurn^'  for 
himself  and  as  guardian  of  his  infant  brothers,  as 
representing  Gang  up)  er  shad ;  Biikleo  Doss,  for  him» 
self  and  as  guardian  of  his  infant  brothers,  as  repre- 
senting Radakishen  ;  and  Mussumat  Thookra,  as 
representing  her  husband  Deenanaih^  executed  a 
deed  of  partition,  which  stated  that  the  five  brothers 
had  been  associated  in  partnership'  in  trade  and 
banking  since  1 87  i  Simihut  (corresponding  with  a.d. 
1818);  that  the  five  before-mentioned  Banking  firms 
had  been  established;  that  in  1904  Sumbut  (1848) 
Rampershad,  who  was  at  Mirzapoor,  having  taken  as 
his  share  Ks.  1,10,197.  10a.  in  cash  and  houses 
situate  at  Mirsapoor,  had  separated  himself  and 
ceased  rendering  accounts  and  correspondence  in 
regard  to  the  property  in   his  possession  ;   and  that 
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1866.       similarly,   ho  having   no  concern  with   the  firms   of 

Rampershad  Agra^   JJwosee^   Ghazeepoor^  and    Benares^  the   nnder- 

Tltvarry     jgjg|^g(j  being  the  partners  of  those  firms  with  a  view 

Sheociiurx    to  obviate  future  disputes  and  contests,  had  examined 
Doss.  ^  ' 

the  accounts  of  the  firms  and  the  property  apper- 
taining thereto,  and  found  in  cash  Es.  503,418.  8a., 
which  they  had  amicably  divided  into  four  equal 
shares,  each  share  amounting  to  Es.  125,996.  4a.,  and 
had  separated  themselves.  The  deed  then  provided 
for  the  future  division  of  some  outstandings,  which 
were  to  be  held  jointly  until  realization  ;  and  for  the 
division  of  certain  boats,  and  the  warehouses  and 
shops  there  mentioned,  but  stated  that  the  houses 
situated  at  Jhoosee  were  to  remain  in  the  joint 
possession  of  the  four  parties.  The  effect  of  this 
instrument  was  to  exclude  Rampershad  from  any 
participation  in  the  property  which  was  the  subject 
of  the  partition,  and  to  give  a  fourth  share  to  Mus- 
sumat  ThooJcra  as  the  widow  and  representative  of 
Deenanath.  This  fourth  share  she  afterwards,  by 
an  instrument  dated  the  7th  of  September^  1855, 
assigned  to  Sheochuni  Doss. 

The  suit  was  commenced  on  the  fourth  of  Januarij^ 
1856,  in  the  Court  of  the  Principal  Siulder  Ameen, 
whence  it  was  transferred  to  the  Civil  Court  of  Agra. 
The  plaint  claimed  a  one-fourth  share  of  the  property 
therein  specified,  giving  credit  for  E,s.  I,l6,l97.  10a., 
the  assets  of  the  firm  of  3Iirzapoor  in  Plaintiff's 
possession  ;  and  to  set  aside  tbe  deed  of  partition  of 
the  23rd  of  Februari/^  1852,  and  the  deed  of  gift  of 
the  7th  of  September^  1855. 

It  may  be  necessary  to  examine  the  pleadings  more 
particularly  hereafter,  for  the  purpose  of  considering 
the  weight  of  certain  arguments  which  were  addressed 
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to  their  Lordships  on  the  hearing  of  these  appeals,        1^66. 
At  present  it  is  sufficient  to  say,  that  the  material  Rampeushad 
questions  in  the  cause  were,  whether  the  property  of    ^ewarry 
which    a  share  was  claimed,    and  in  particular    the  Sheochurn 
property    of  the    Banking  firms,  was  the  joint  and 
undivided  property  of  the  family  ;  and   consequently, 
whether,    by  the  Hindoo   law,   as  it  obtains  in   the 
North-Western  Provinces,  the  Defendant,   Ifussumat 
Thookyt^  was  incapable  of  taking  a  share  of  it ;   and 
further,  whether,  by  his  conduct  in  1848,  the  Plaintiff 
had  effectually   separated  himself  from  the  rest  of  the 
family,  and  had  conclusively  bound  himself  to  take 
the  assets  of  the  Mirzapoor   firm    in    full   satisfaction 
of  his  share  and  interest  in  the  joint  concerns. 

The  Civil  Judge  of  Agra,  by  an  Order  of  the  7th 
of  March.,  1857,  referred  these  questions,  as  well  as 
various  questions  of  account,  together  with  the  part- 
nership Books,  to  two  native  Assessors  or  Commis- 
sioners; and  upon  their  report  of  the  15  th  of  March., 
as  well  as  upon  his  own  view  of  the  evidence  taken 
before  him,  he,  by  his  decree  of  the  28th  of  March, 
1857,  determined  both  the  before-mentioned  ques- 
tions in  favour  of  the  Plaintiff',  and  awarded  to  him, 
in  full  satisfaction  of  his  claims  up  to  the  date  of  the 
decree,  the  sum  of  Es.  1,37,508.  5a,,  with  subsequent 
interest  to  the  date  of  realization,  and  costs.  For 
this  amount  all  the  Defendants  were  made  liable. 

Against  this  decree  there  were  four  appeals  to  the 
Buclder  Court.  Two  of  them,  viz.,  those  of  Mussumat 
TItookra  and  Sheochurn  Doss,  went  to  the  merits  of 
the  suit.  Of  the  other  two,  one  was  presented  by 
Slicopershad  as  representing  the  interest  of  Moona 
Loll,  and  by  the  guardian  of  Bhugwan  Doss,  the 
infant,  son  of  Gangapershad ;  and  the  other  was 
presented  by  the  sons  and  representatives   of  Rada- 
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^^^^-        kishen.     Both    of  them   were  confined  to    the    point 

Ramper.shad  that  the  Appellants  were  improperly   made  licihle   for 

^_  any   part  or  tue  snm  decreed  to  the  Plaintiit ;   since, 

^^^Dcf.^'^^    upon  his  mode  of  taking  the  accounts,  they   would  bo 

entitled  to   more  than    they  had    received   under   the 

partition  deed  of  the  23rd  of  Fehruarr/^  i852. 

The  Sudder  Court  dealt  with  the  merits  of  the 
case  upon  the  appeal  of  Sheochuni  Doss.  Before 
doing  this,  however,  and  on  reading  the  papers  in  all 
the  appeals,  they  made  an  Order  on  the  9th  of  Mai/^ 
i860,  whereb}'  they  referred  the  case  to  two  native 
Commissioners  (being  the  same  persons  who  had 
acted  in  that  capacity  in  the  Court  below)  for  inquiry 
and  report  upon  three  new  points.  The  first  was, 
what  were  the  profits  of  the  Mirzapoor  firm  during 
the  four  years  between  1904  Sumhut  and  1908 
Siimbut,  i.  e.,  between  1848  and  1852.  The  second 
involved  certain  disputed  items  in  the  accounts.  The 
third  was  the  amount  of  maintenance  to  be  allowed 
to  Mussumat  Thool-ra,  .should  it  be  ultimately  deter- 
mined that  she  was  not  entitled  to  a  share  of  the 
property  in  dispute. 

On  the  2 1st  of  Maj/,  1860,  the  Commissioners 
reported  that  the  account  -of  profits  rendered  by  the 
Plaintiff  under  the  first  head  of  inquiry  was  incorrect, 
and  beo:2:ed  that  either  the  Plaintiff's  Pleaders  should 
be  required  to  furnish  a  proper  account  within  a 
given  time,  or  that  they  (the  Commissioners)  should 
be  allowed  to  submit  a  report  on  the  two  other  points. 

On  the  22nd  of  May  the  Court  gave  the  Plaintiff 
one  week  within  which  he  was  to  file  correct  accounts. 
On  the  29th  of  May  the  Commissioners  made  their 
report,  which  was  to  the  effect  that  for  want  of  proper 
accounts  furnished  by  the  Plaintiff  they  were  unable 
to  report  on  the  profits    realized  by  the  Mirzapoor 
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firm  ;  reporting  on  the  disputed  items  of  account ; 
and  finding  that  Rs.  125  ]per  mensem  was  a  proper 
sum  to  be  allowed  for  the  maintenance  of  Mussumat 
Thoohra.  On  the  4th  of  June  the  Plaintiff  pre- 
sented a  petition  to  the  Court  objecting  to  this 
report.  On  the  5th  of  June  the  Court,  after  hearing 
the  verbal  assertions  of  the  Commissioners  and  the 
Pleaders  of  the  parties,  passed  an  Order  that  the  case 
should  be  adjourned,  the  Commissioners  dismissed, 
and  the  petition  of  the  Plaintiff  objecting  to  the 
report  placed  with  the  record. 

By  its  decree  of  the  9th  of  June^  1860,  the  Court 
disposed  of  the  appeal  of  Sheochurn  Doss.  They 
concurred  with  the  Court  below  in  holding  that  the 
property  in  dispute  was  joint  and  undivided ;  that 
Mussumat  Thookra,  as  the  widow  of  one  of  the 
co-sharers,  was  not  entitled  to  take  a  sliare  in  it  ;  and 
that  the  Plaintiff  had  not  forfeited  his  rights  as  a  co- 
sharer  by  separating  himself  from  the  rest  of  the 
family  in  1848.  They  held,  however,  that  Mussumat 
Thookra  was  entitled  to  maintenance  according  to 
the  scale  proposed  by  the  Commissioners,  and  that 
Rs.  15,000  must  be  set  aside  out  of  the  divisible 
assets  to  provide  for  it.  They  further  reduced  the 
divisible  assets  by  the  amount  of  certain  bad  and 
irrecoverable  debts  and  other  items  pursuant  to  the 
finding  of  the  Commissioners.  And  inasmuch  as 
the  Plaintiff  had  failed  to  account  for  the  profits  of 
the  Mirzapoor  fixm  between  the  years  1848  and  1852, 
they  charged  him  with  interest  on  the  principal  sum 
for  which  he  was  accountable  at  12  per  cent.  The 
amount  was  Rs.  55,280.  The  effect  of  this  decree 
was  to  reduce  the  sum  presently  payable  to  the 
Plaintiff  to  Rs.  17,478.  I2a.  9p.,  for  which,  having 
regard  to  the  shares  taken   by  him  and  by  the  other 
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1866.        parties  under  the  deeds  of  1852  aud  1855,  they  held 
Pamperphad  Sheochurn  Doss  to  be  solely  liable. 

^_ '  Pro  forma  Orders  giving  e:ffect  to  this  decree  were 

Sheoohurx   passed  on  the  same  daj'-  upon  the  other  three  appeals. 

The  Plaintiff  has  appealed  against  these  decrees 
to  Her  Majesty  in  Council.  He  submits  that  they 
should  be  affirmed  in  so  far  as  they  affirm  the  decree 
of  the  Zillah  Court,  and  ought  to  be  set  aside,  re- 
versed, or  varied,  in  so  far  as  they  vary  or  differ  from 
that  decree.  The  particular  relief  which  he  has 
claimed  at  the  Bar  will  be  more  conveniently  noticed 
hereafter. 

Sheochurn  Doss  has  presented  a  cross  appeal 
against  the  decrees  below.  He  insists  that  they  are 
unjust  and  erroneous  in  so  far  as  they  affirm  the 
decree  of  the  Zillah  Court,  and  that  the  Plaintiff's 
suit  ought  to  have  been  dismissed  with  costs.  He 
further  submits  that,  if  the  decree  of  the  Sadder  Court 
against  him  was  substantially  right  in  other  respects, 
it  was  erroneous  in  making  him  solely  responsible  for 
the  sum  decreed  to  the  Plaintiff. 

Mussumat  Thookra  has  also  presented  a  cross 
appeal.  Her  appeal  is  not  distinguishable  from  that 
of  Sheochurn  Doss,  except  that  she  does  not  quarrel 
with  that  part  of  the  decree  which  makes  him  solely 
responsible  for  the  amount  (if  any)  payable  to  the 
Plaintiff;  and  on  the  other  hand  insists  that  if  the 
decree  impeached  was  substantially  right,  positive 
directions  should  have  been  given  and  provision  made 
for  the  payment  of  the  maintenance  to  which  she  was 
found  entitled. 

In  dealing  with  these  appeals,  we  shall  first  con- 
sider whether  both  the  Courts  below  were  right  iu 
holding  that  the  property  in  question  was  the  joint 
and  undivided  property  of    the  five  brothers  ;    and 
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in    deducing  as  a    consequence    from    that    finding,        3  866. 
that  the  Plaintiff,  notwithstanding  his  acts  and  con-    i;am?eThad 
duct  in  1848,   was  in   1852,    the  date  up  to    which     ThwuiUY 
the  accounts  have  been  taken,  entitled  to  one-fourth    Sheochorn 
share  of  it. 

The  case  of  the  Defendants  and   cross  Appellants 
upon  the  first  of  the   points  is  that  the   partnership 
property  was  in  no  degree    acquired    by  the  use  of 
ancestral    property ;  that    Deenanath    left  his  native 
village  to  seek   his    fortunes    some    years    after    his 
father's  death  with  nothing  but  his  brass    lotah^    or 
drinking     vessel ;     that    he    took    service    with    one 
Peeroo  Mull,  a  native  Banker  at  Ag7xi ;  that  w^hilst, 
in  that  service  he  realized  a  small  capital  by  means 
of  some  private    adventures ;    that    with  the  capital 
so    acquired    and  its    accretions  he    established  first 
the  Agra    and    afterwards  the  other    firms ;    that  he 
associated     with    himself,     from    motives     of    family 
affection,    first    Radhakishen    and     'Uoona    Loll,    and 
afterwards  the  other  two  brothers;  employing  them 
in  the  business  rather  as  dependants  than    as  part- 
ners   on  an  equal   footing  with  ,  himself ;    and    that 
the  property   of  the    diff'erent    firms,   if  not  wholly 
the    separate     and    self-acquired  property    of  Deena- 
nath, was  nevertheless    partnership    property,    to  be 
dealt  with  according    to    the    rules    which    regulate 
mercantile  partnerships    between    strangers  and  was 
not  subject  to  the  rule  of  Hindoo  law  which  excludes 
a  widow  from  the   succession  to  her  husband's  share 
of  the  joint  property    of    an    undivided    family.     If 
this  contention    be    well    founded,  the  Plaintiff  was 
entitled  to  at  most  a  fifth  share    in  the  partnership 
assets,   and  when  he  brought  his  suit  had  received 
even  more  than  his  due  in  the  assets  of  the  Mirzapoor 
firm. 
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Before  dealing  with   the   evidence   upon  the   ques- 
Rampershad  tion   now   under    consideration,    it   may    be   well   to 
J.  notice   the    agruraents    of    the    Attorney-General    to 

^^^Doir'''  ^^^  ^^^^^  ^^^^  ^^®  pleadings  of  the  Plaintiff  are  in 
fact  inconsistent  with  the  case  ou  which  he  now  relies, 
and  tend  to  confirm  that  of  the  Defendants.  To 
show  that  the  Plaintiff  did  not  sue  as  one  of  the  co- 
sharers  of  a  joint  and  undivided  family,  but  as  an 
ordinary  partner,  he  relied  on  the  phrase  "The 
claim  is  brought  in  virtue  of  right  of  copartnership" 
at  the  commencement  of  the  plaint,  and  the  use  of 
the  word  •'  partnership"  in  other  parts  of  the  plead- 
ings ;  and  also  ou  the  circumstance  that  the  Plaintiff 
claimed  only  one-fourth  part  of  DeeiianatJi' s  share 
whereas  the  Hindoo  law  of  succession,  which  he  was 
supposed  to  invoke,  would  have  given  him  one-half  of 
that  share ;  inasmuch  as  by  that  law  nephews  cannot 
take  by  representation  in  competition  with  the  sur- 
viving brothers  of  a  deceased  co-sharer. 

Assuming  the  latter  proposition  to  be  correct, 
which  thoir  Lordships  consider  it  to  be,  it  may, 
show  onh''  that  the  Plaintiff'  has  to  some  extent 
mistaken  his  rights,  and  claimed  less  than  he  might 
have  claimed.  The  presumption  arising  from  this 
misstatement  of  his  rights  as  co-sharer  in  an  un- 
divided Hindoo  estate,  is  by  no  means  conclusive. 
It  may  be  outweighed  b}''  the  proof  that  the  property 
was  in  part  joint,  which  the  conduct  of  the  family, 
and  the  mode  in  which  they  kept  their  accounts, 
afford.  And  it  may  be  observed  that  the  claim  made 
is  also  inconsistent  with  the  hypothesis  of  a  partner- 
ship governed  by  the  rules  which  regulate  the  rights 
cf  mercantile  partners  as  such  inte)'  se.  !N"or  is  it 
possible  to  read  the  whole  plaint  without  seeing  that 
the  ground  on  which  the   claim  to  any  portion  of 
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DeenanaWs   share    rests  is    the    rule  of    law  which       ^^ 

excludes  the  widow  from  the  succession  to  a  share  in  Ramperpuad 

a  joint  and  undivided  Hindoo  estate,  and  limits  her  ^ 

rights  to  maintenance.     Upon  the  argument  founded    ^h^cevkn 

on  the  word  "  copartnership,"  their    Lordships    have 

to  observe  that  the  pleadings  before  them  have  been 

translated  from  those    in    the    native    language ;  that 

the  word  is  ambiguous ;  that  the  phrase  '^  is  brought 

in  virtue  of  right  of  copartnership"  covers  the  whole 

claim,  which  includes   the  Huqq  Purohittai,  admitted 

to  be  ancestral  property  and   no  part  of   the    assets  of 

the  mercantile  firms.     Looking  to  the  whole  scope  of 

the  pleadiugs,  their  Lordships  have   no  doubt  that  the 

Plaintiff's  claim  was   really  based    upon    his    alleged 

rights  as  a  co-sharer,  in  a  joint  and  undivided  Hindoo 

estate,   and   that,   as   such,   it    was  sufficiently    well 

pleaded. 

Upon  the  facts  it  must  be  admitted  that  the  evi- 
dence falls  far  short  of  proof  that  the  ancestral  pro- 
perty contributed  in  any  material  degree  to  the 
acquisition  of  the  funds  employed  in  trade  which 
formed  the  bulk  of  the  property  in  dispute.  The 
family  was,  however,  an  undivided  family,  and  there 
was  a  nucleus  of  ancestral  property.  It  may  be 
further  admitted  that  Deenanath  laid  the  founda- 
tion of  the  future  fortune  of  the  family.  But  there 
is  no  proof  that  he  kept  as  separate,  or  treated  as 
separate,  property  that  which  he  acquired  at  Agra. 
On  the  other  hand,  it  is  shown  that  many  years 
before  his  death  he  associated  his  brothers  with  him- 
self as  partners,  and  that  thenceforward  they  carried 
on  business  together  each  contributing  by  his  exer- 
tions to  the  increase  of  the  common  stock.  The 
partition  deed  of  the    23rd  of  February,  1852,  itself 
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1866.       negatives  the  hypothesis  that  he  employed  his  bro- 
R^iiPERrHAD  thers  as   servants  or    dependants,   since    under   that 
Tewarry    instrument  they  share  as  partners  and  take  an  equal 
Sheochl'rn  share  with  his  widow    and  assumed    representative. 
There    is   nothing  prima  facie     improbable    in  the 
hypothesis  that  he   brought  his    earlier   gains  volun- 
tarily   into    the    common    stock,    making    them    the 
capital  on  which  he  and  his  brothers    were    to   trade. 
All  future  gains  being  made  by   their  joint  exertions 
would,  according  to  the  general  principle  of  Hiadoo 
law,  be  the  joint   property   of  the    family  whilst    un- 
divided,   and   be    partible    as    such  on    a   partition. 
There  is  no  proof    of    any    special   contract  (and    the 
proof  of  such  lay  on  the  Defendants)  which  impressed 
the  character  of  partnership    as   distinguished    from 
joint  or   separate   property,  in  the    Hindoo    sense   of 
these  terms,  upon  the  property  in   question.     In   this 
state  of  things  we   have   not  only  the   judgments   of 
the  two  Courts  below  in  favour  of  the  Plaintiff  upon 
this  question,  but  we    have    also  the   finding   of   the 
two  native  Assessors    to  whom  it   was  expressly  re- 
ferred, founded  on   the   pregnant   evidence    afforded 
by  the  Books  and  accounts  of  the  family.-    These  per- 
sons are  shown,  by  later  proceedings  in  the  cause,  to 
have  had  no  undue   bias  in    favour  of    the    Plaintiff, 
and  thev  brought  to  the   examination  of   the  matters 
referred  to  them  that  intimate  knowledge  of  native 
usaf^es  to  which  a   European  rarely,  if   ever,  attains. 
Their  Lordships  cannot  adopt  the  construction  which 
the  Attorney- General   would   have    them  put    on  the 
Assessors'  report  of  the  15th  of  March,  1857.     They 
believe  the  first  finding  in  that  report  to  be  that  the 
property  was  joint  in  the  Hindoo  sense  of   the  term. 
And   they    see  no  sufficient  grounds  for    dissenting 


ON  APEEAL  FROM  THE  EAST  INDIES.  507 

from  that  conclusion,    ar   from    that    to    which    the        ^^^'^• 
Assessors  and  the  Courts  below  also  came,  upon  the  Rampershad 
question  whether  the  Plaintiff  had  effectually  sepa-      ^^^^b^y 
rated  himself  from  the  rest  of  the  family  in  1848.  Sheochurn 

•     1     •  •    •  •  f        1  Doss. 

This  hemg  so,  the  remaining  questions  for  deter- 
mination, with  the  exception  of  one  touching  the  pro- 
vision for  Mussumat  Thookra's  maintenance,  are 
those  which  arise  upon  the  Plaintiff's  appeal,  and" 
involve  the  consideration  of  the  deductions  made  by 
the  Siidder  Court  from  the  amount  awarded  to  him. 
by  the  Zillah  Court. 

That  it  was  right  to  call  upon  the  Plaintiff  to  bring 
into  the  account  the  profits  made  by  the  Mirzcqwor 
firm  between  the  years  1848  and  1852,  appears  to 
their  Lordships  to  be  too  clear  for  argument.  It 
is,  however,  insisted  that  the  Court  has  improperly 
visited  his  failure  to  produce  the  accounts  required, 
by  charging  him  with  interest  on  the  principal  sum 
for  which  he  Avas  accountable  at  the  rate  of  12  per 
cent. ;  that  they  ought  to  have  given  him  further  time 
to  produce  his  accounts  ;  and  that  the  cause  ought  to 
be  sent  back  to  India^  in  order  that  the  account  of 
profits  may  be  now  taken.  Their  Lordships  have  to 
observe  that  the  time  to  be  allowed  was  a  matter  for 
the  discretion  of  the  Court ;  that  the  account  was 
presumably  one  which  the  Plaintiff,  as  a  Merchant 
and  Banker,  ought  to  have  been  able  to  produce  at 
short  notice  ;  that  the  time  actually  allowed  was  not 
unreasonably  short ;  that  in  the  circumstances  it  was 
competent  to  the  Court  to  charge  the  Plaintiff  with 
interest  in  lieu  of  the  profits  for  which  he  had  failed 
to  account ;  and  that  the  rate  of  interest  was  only 
that  which  he  himself  claimed  on  the  sums  due  to 
him.     The    Defendants    are    willing    to    accept   the 
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1SG6.  interest  in  lieu  of  the  profit,  and  their  Lordships  can 
RAiiPKusHAD  see  no  ground  for  sending  the  cause  back  upon  this 
Tkwarry  p^.jj^  ^^  ^-^^  instance  of  the  Plaintiff.  The  sum  of 
SuEocauRx  Xls.  14,316.  2a.  6p,,  mentioned  in  the  examination  of 
the  Commissioners  of  the  28th  of  March,  1857,  was 
obviously  one  item  of  profit  appearing  in  the  Books  ; 
not  the  measure  of  the  profits  of  the  Mirzapoo?-  firm 
for  the  whole  of  the  four  years  in  question.  The 
other  items  of  account  which  the  Plaintiff  disputes, 
and  on  which  he  asks  to  have  the  cause  sent  back  for 
further  trial,  have  all  been  investigated  by  the  native 
assessors  or  commissioners.  These  were  persons  pecu- 
liarly conversant  with  native  accounts ;  they  appear 
to  have  been  examined  on  their  report  in  open  Court 
on  the  5th  of  June,  1860  ;  and  the  Judges  of  the 
Sudder  Court  expressly  state  that,  after  going  over 
the  several  items  with  the  Commissioners,  they  en- 
tirely concurred  in  their  opinion.  To  remit  a  cause 
to  India,  for  the  purpose  of  reopening  accounts  s& 
taken  is  obviously  a  course  which  their  Lordships 
would  not  be  justified  in  adopting,  unless  they  had  a 
clear  conviction  that  there  had  been  a  miscarriage  of 
justice.  They  have  no  such  conviction  in  the  present 
case.  It  may  be  true  that  the  Commissioners  have 
not  required  evidence  dehors  the  Books ;  but  the 
Plaintiff,  as  a  member  of  the  joint  family  and  a 
partner  in  the  several  firms,  was  prima  facie  bound 
by  the  entries  in  the  books.  If  he  impeached  them, 
it  lay  on  him  to  falsify  them. 

Their  Lordships  do  not  think  that  the  amount  of 
maintenance  decreed  to  Mussumat  Thookra  is  exces- 
sive. It  is,  however,  objected  by  her  that  positive 
directions  should  have  been  given,  and  provision  made 
for   the    payment    of   her    maintenance.     And    the 
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Plaintiflt,  on   his   side,    complains   that   he  is   by  the       ^^-^ 
decree  deprived  of  his  right  to   claim  a   share  of  the  Rampershad 
principal  sum  deducted  to  meet   this   claim   oi  mam-  „ 

teuance  on  the  death  of  Mussiunat  Thookra.  '^^Dols"^^^' 

A  Court  of  Equity  in  this  country,  if  administering 
the  whole  estate,  would  no  doubt  have  carried  over 
the  sum  set  apart  for  this  purpose  to  a  separate 
account ;  would  have  directed  that  the  annual  income 
should  be  paid  to  Mussnmat  Thookra  during  her  life  ; 
and  that  the  parties  who  had  a  reversionaiy  interest 
in  the  principal  should  be  at  liberty  to  apply  concern- 
ing it  on  her  death.  The  Country  Courts  in  India 
have,  however,  no  machinery  which  enables  them  to 
take  any  such  course.  Nor  was  the  suit  one  tor  the 
general  administration  of  the  estate.  It  was,  in  form, 
a  suit  to  obtain  present  payment  of  the  balance  which 
the  Plaintiff  alleged  to  be  due  to  him  on  the  proper 
division  of  the  property  and  adjustment  of  the 
accounts.  The  course,  therefore,  which  the  Court 
took  was  to  deduct  from  the  gross  amount  of  divisible 
assets  the  sum  of  Es.  15,000,  which  at  lO/?^r  cent,  would 
produce  the  annual  sum  of  Es,  1,500,  and  to  leave 
it  as  residue  undivided  in  the  hands  of  Sheochurn 
Doss,  in  which  it  was  found,  subject  to  the  obligation 
of  paying  the  maintenance.  Sheochimi  Doss  and 
Mussumat  Thookra  being  co-Defendants,  and  there 
being  no  proof  of  the  precise  terms  and  conditions  on 
which  he  had  made  over  to  him  the  share  which  she 
took  under  the  deed  of  the  ^Srd  of  February,  1852 
the  Court  was  hardly  in  a  condition  to  make  more 
precise  provision  for  the  payment  of  her  mainte- 
nance by  him.  Nor  is  it  expedient  that  their  Lord- 
ships should  now  make  any  Order  on  that  subject. 
Again,  if  the   Sudder  Court  had  simply  deducted  the 
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J^J^  Rs.  1 5,000,  as  so  much  undivided  residue,  without  saj- 
Rampershad  ing  anything  about  the  Plaintiffs  future  rights,  their 
EVTARRx  Loj,(jg}^ipg^  considering  the  form  of  this  suit,  would 
^"  Doss"^'''  have  doubted  whether  he  had  any  grounds  for  im- 
peaching  the  decree  on  this  point.  The  judgment, 
however,  says,  "  We  decide  that  the  best  mode  of 
settling  her  claim  will  be  to  deduct  from  the  total 
divisible  assets  the  sum  of  Rs.  15,000,  the  proceeds  of 
which  shall  be  devoted  to  Thoohra's  maintenance, 
and  in  respect  to  which  the  Plaintiff  is  declared  to 
possess  no  right."  .These  last  words  are  certainly 
calculated  to  embarrass  the  Plaintiff,  or  his  represen- 
tatives, in  asserting  the  right,  which  they  seem  to 
possess,  to  claim  a  share  of  this  sum  when  the  purpose 
for  which  it  has  been  deducted  from  the  divisible 
assets,  the  maintenance  of  3Iussumat  Thoohra^  has 
been  satisfied.  Their  Lordships,  therefore,  propose 
to  add  to  the  decree  a  declaration,  that  it  is  to  be 
without  prejudice  to  the  right  of  the  Plaintiff,  or  of 
his  representatives,  to  claim  on  thedeathof  Jf^z-s^z^^woif 
Thookra^  such  share  as  he  or  they  may  be  entitled  to 
in  the  sum  of  Rs.  15,000,  retained  to  provide  for  her 
maintenance. 

Their  Lordships,  however,  do  not  think  that  this 
slight  modification  of  the  decree  ought  to  affect  the 
costs  of  the  appeal.  And  the  Order  which  they  will 
humbly  recommend  Her  Majesty  to  make  is,  that  the 
cross  appeals  of  Sheochurn  Doss  and  Musswnat 
ThooJcra  be  both  dismissed  with  costs ;  and  that,  on 
the  appeal  of  the  Plaintiff,  the  decree  in  No.  62  be 
varied  by  the  addition  of  the  declaration  above  men- 
tioned ;  that  in  other  respects  the  decrees  appealed 
against  be  affirmed  ;  and  that  the  Appellant,  Bam- 
pet'shad,  do  pay  the  costs  of  his  appeal. 
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JoWALA  BuKSH,  NON  OF  Meeta  Eam  -  Ajjpellanf  ; 

AND 

Dharum  Singk,    alias  Imdad  Ulee'] 

Kh\n;       Mussum.^t       Bajah  J    Respondents.''*' 

KOONWUK  AND   OTHERS    -       -       -  ) 

On    Appeal  from    the    Sudder   Dewanny    Adaivlut^ 
North'  Western  Provinces^  Agra. 

JL  HE    suit    out    of    which    this  appeal    arose,    was   i^tli  &  Uth 
instituted  by   Aram  Singh,   alias    Ushruif  Ulee,  siuce      — . — - 
deceased,  and  one  of  the  Eespondents,  Kalal  Singh,  tiai  thara'^' 

Claimant  seek- 

*  Present:   Members  of    the    Judicial   Committee,— The  'Ri^ht  ingtoousta 

®       party  m  pos- 
Hon.  the  Lord  Justice  Tm-ner,  the  Right  Hon.  Sir  James  William  session  of  an 

Colvile,  and  the  Right  Hon.  Sir  Edward  Vaughan  WiUiams.  estate,should 


Assessor  : — The  Right  Hon.  Sir  Lawrence  Peel. 


establish  his 
own  right  to 
the  estate, 
and  not  rely  upon  the  failure,  of  the  title  impeached. 

A  decree  of  the  Sudder  Coiirt  held,  that  although  the  title  set  up  by 
the  Plaintiff  might  be  wholly  bad,  yet  that  a  party  Defendant  with 
whom  the  Plaintiff  had  by  a  deed  of  Solunamah,  or  compromise,  agreed 
to  divide  the  estate,  was  entitled  and  on  that  ground  decreed  possession. 
Such  decree  reversed  on  appeal,  as  the  effect  of  the  decree  would  be  (1) 
to  defeat  the  Defendant's  possessory  title  without  giving  him  an  ojipor- 
tunity  of  contesting  the  title  of  the  party  by  whom  he  is  turned  out  of 
possession,  and  (2)  as  it  was  a  violation  of  legal  princijiles  which  protect 
possession,  and  of  justice  which  regulate  the  joinder  of  parties  and  the 
union  of  titles  to  sue  in  one  suit. 

Act,  No.  XIII.  of  184.S,is  limited  to  Awardsmade  by  Collectors  under 
Ben.  Eegs.  VII.  of  1822,  IX.  of  1825,  and  IX.  of  1833,  which  gives  to 
the  Ee venue  authorities  judicial  power  to  determine  questions  of  pos- 
session, and  the  right  of  appeal  from  such  Award  is  subjected  to  three 
years'  limitation. 

The  general  rule,  that  the  possession  of  one  member  of  a  joint  Hindoo 
family  is  the  possession  of  all  other  members,  does  not  apply  where 
the  party  claimmg  has  been  clearly  excluded  from  the  family.  In 
such  a  case  the  possession  is  adverse,  and  under  the  general  law  of 
limitation  the  time  will  run  from  such  adverse  possession. 
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'*'^^  alius  Ghulam  Ulee^  the  sods  of  one  Loll  Sinr/h,  casto 
JowALA  '•  Thakoor  Burh  Gugar^^''  a  race  descended  from  *.lie 
,,  "  Rajpoot  tribe  of  Hindoos,  on  tlie  banks  of  the  Doab, 
DuARCM  y^y[^Q  jj.^j  been  converted  to  Mahomedanisra  ;  against 
the  Appellant  and  Mussiunat  Soondur,  widow  of 
Meeta  Bam,  to  obtain  a  declaration  of  their  hereditary 
right  to  succeed  to  the  Taloogna  of  Ourungabad 
Kascer,  consisting  of  eight  Mouzahs  situate  in  the 
Boolundshuhur  District,  in  the  North-  Western 
Provinces  ;  and  also  to  cancel  and  set  aside  a  deed 
of  sale,  dated  the  l7th  of  October,  1842,  executed 
by  the  late  Thookranee  Malta  Koocr,  also  called 
Mussumat  Miha  Kooer,  the  widow  of  Tar  a  Singh, 
in  favour  of  Meeta  Ram,  the  Appellant's  father, 
and  to  recover  mesne  profits  in  respect  of  the 
Taloogna. 

The  circumstances  which  gave  rise  to  the  appeal 
w^ere  as  follows  : — 

Roop  Singh,  alias  Pahulwan  TJlee  Khan,  the  com- 
mon ancestor,  was  Zemindar  of  Ourungabad,  and 
died  in  the  year  1753.  He  had  issue  three  sons, 
Lootf  TJlee  Khan,  alias  Tara  Singh,  Mokund  Singh, 
and  Mohitn  Singh,  who  alone  had  issue  a  son,  named 
Loll  Singh.  He  also  died,  leaving  two  sons,  the 
Plaintiff,  A^'am  Singh,  and  Golol  Singh. 

The  Appellant's  case  was,  that  Mohun  Singh  was 
the  issue  of  a  concubine,  and  that  Loll  Singh  the 
issue  of  a  female  musician,  and,  consequently,  that 
the  descent  of  Aram  Singh  and  Golol  Singh  from 
Pahuhvan  TJlee  Khan  was  not  legitimate. 

Whether,  a  Hindoo  family,  thougli  converted  to  Mahomedanism, 
but  conforming  for  several  generations  to  Hindoo  customs  and  usages, 
can,  by  virtue  of  the  retention  of  Hindoo  customs  and  usages,  set  up 
for  itself  a  special  and  customary  law  of  inheritance.     QvMrt  ? 

Abraham  v.  Abraham  (9  Moore's  Ind.  App.  Cases,  199)  distinguished 
from  such  a  case. 
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Oil    the    death    of    Tura    Sin^h    without  issue,   in         ^^^3- 
1805,    his    widow,    ThooJcranee  Malm   Kooer^  became      Jow.m.a 
proprietress  of    the    Ourunc/ahad    estate,  aud    also    of  ^^" 

the   ChukatJml     estate,    of    which    Hoop    Singh    had      I'hakuit 
been  xilso  Zemindar^  but  which  estate   was  not  m  issue 
iu  this  appeal,  in  the  room  of  her  husband,  with  whom 
a  settlement  for  tlie  Government  revenue  was  made. 

In  consequence  of  the  Government  revenue  having 
fallon  into  arrear,  and  ThooJcrwiiee  Maha  Kooer  being 
in  debt  to  other  parties,  the  estates  were  in  1811  placed 
under  the  Court  of  Wards,"  and  managers  appointed, 
who  remained  in  possession  till  the  year  1833,  when 
a  settlement  was  made  with  Thookrunee  3Iaha 
Kooer^  as  sole  and  absolute  proprietor  of  the  estate, 
for  twelve  years,  from  1833  to  181-4  inclusive. 

In  the  year  1842,  ThooJcranee  Mahn  Koocr  sold 
the  Ourungahtid  estate  to  Mccta  Ram.,  tlie  father  of 
the  Appelkmt,  for  Es.  30,000,  and  executed  a  deed 
of  sale,  dated  the  17th  of  October^  1842,  which  was 
registered  on  the  l!4th  of  Februarij^  1843,  and  the 
purcliaser's  name  recorded  as,  'Leniindar.,  Limihadar^ 
and  Mahjnzar^  of  the  estate. 

It  appeared  ihat  shortly  after  the  execution  of  the 
deed  of  sale,  and  before  the  name  of  .Meeta  Ram  was 
recorded,  notices  were  issued  for  objections;  and  as 
certain  objectors  appeared  (one  of  whom  was  Aram 
Sin[/h),  the  recording  of  the  purchaser's  name  was 
postponed  in  order  that  inquiries  might  be  made. 
The  objections  raised  were,  in  the  main,  that 
ThooJcranee  MaJia  Kooer  was  not  of  sound  mind,  aud 
that  the  sale  was  fraudulent ;  the  TJiooJcrame  not 
having  been  aware  what  she  was  doing.  After 
making  inquiries,  the  Collector  declared  that  TJiooJc- 
ranee  MaJia  Kooer  was    of    sound    mind,  and   had  sold 

Vol...  X.  ii  2 


S!  N^jU. 


')^^  CASKS    IK     I'HK    I'RIVT     COUNCIL 

^''■^'^-        the  property  voluntarily,  and  that  there  was  no  objec- 
JoWAi.A      tion  to  the  mutation  of  names. 

",!^^"  In    Atff/itst,  1844,    3Ieeia    Ram    died,    leaving    the 

^^'.'v^I.'^  Appellant,  and  a  widow,  Mussumat  Sooidur  Kooerj 
when  objections  were  for  the  first  time  raised  by 
Thoohranee  Malta  Kooer^  that  the  estate  was  under 
the  Court  of  Wards  at  the  time  of  the  sale,  aud  that 
the  transfer  of  the  property  had  been  procured  by 
fraud.  These  objections  were  overruled,  and  the 
Appellant's  name  registered  as  Lumhadar. 

Thoolzranee  Maha  Kooer  died  in  the  year  1853. 

On  the  14th  of  Auffustj  1S54,  Aram  Sinrfh  and 
Golol  Singh,  claiming  as  heirs  and  representatives  of 
their  father,  LoU  Smg/i,  and  grandfather,  Mohun 
Singh,  brought  a  suit  in  the  Civil  Court  of  Mceraty 
for  possession  of  the  estate  oi  Oicrungabad,  by  cancel- 
ment  of  the  deed  of  sale,  dated  the  i  7th  of  October^ 
1842,  alleging,  first,  that  they  were  co-sharers  with 
Thookrance  Maha  Kooer ;  and  secondly,  that  the 
estate  had  been  obtained  by  fraud  without  payment 
of  any  consideration  money,  and  further,  that  it  was- 
at  the  time  of  sale,  under  the  Court  of  Wards,  and 
for  recovery  of  mesne  profits. 

The  Defendants,  the  Appellant  and  Mussurnat 
Soondiir  Kooer,  by  their  answer,  denied  that  the 
Plaintiffs  were  ever  co- sharers  with  TItookranee 
Maha  Kooer,  and  alleged  that  their  claim  was  barred 
by  the  Eegulatiou  of  limitations  of  suits,  and  further 
alleged,  that  the  Plaintiits  were  not  the  legitimate 
descendants  of  the  common  ancestor,  Pahulwan  Vice 
Khan  ;  that  the  estate  was  not  under  the  Court  of 
AVards  at  the  time  of  the  sale,  and  that  the  sale  to 
Meeta  I\o?n  was  genuine. 

Aiterv.ards,  a  suppknuiital  plaint  was  filed  to  the 
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effect :   that  one   Mussumat  Riitta  Kooer''s  name  was       J^^^*^- 
registered  in  regard  to  the  Chukathul  Estate,   as  sue-      j-  halv 
cesser  of    ThooJcranee  Maha  Kooer^   and   that    as  the        "y]""" 
points  in  dispute  with  respect  to  the    ChuJcatJiul  and      ^^',^^,^,'7* 
Oarungabad  estates   were    identical,    by    reason   that 
both  estates  were  the  ancestral  property  of   Pahulwrtn 
Ulee    KhaUy  it   was   necessary    that  Mussumat  RuUa 
Kooer  should  be  made  a  Defendant.     The  Appellant 
objected  to  the  supplemental  plaint,  denying  that  th(5 
•suits  had  the  same  foundation,  and  stating  that  there 
'was  no  necessity   for   making  Mussumat  Rutta  Koner 
i  Defendant,     But  she  was  admitted  as  a  Defendant, 
and  put  in  her  answer. 

The  principal  issues  were,  first,  v^'as  the  estate  in 
suit  the  ancestral  property  of  Pahulivan  Ulee  Khan, 
iind  were  the  Plaintilfs  his  real  heirs,  and  up  to  the 
time  of  the  sale  did  Loll  SinrjJi^  father  of  Piaintiifs, 
and  Mohan  Singh,  his  father,  continue  in  possession, 
as  proprietors  along  with  Tkoohranee  Maha  Kooer, 
who  was  the  daugliter-in-law  of  the  common  ancestor,- 
or  not  ?  and  at  that  time  did  the  estate,  in  consequence 
of  the  disqualification  of  Thooh'anee  and  the  father 
of  the  Plaintilfs,  come  under  the  Court  of  Wards,  or 
was  it  under  the  sole  agency  and  management  of 
the  ancestor  of  Defendants,  and  Meeta  Ram,  pur- 
chaser ?  Secondly,  was  the  Thookraaee  at  the  time 
of  the  sale  deranged  in  mind,  and  was  the  deed 
of  sale  fradulently  altered  by  collusion  of  the 
vendee  with  the  agents  of  the  vendor  ?  And  was 
the  payment  of  Rs.  30,.000  consideration  money 
entered,  as  it  stated,  and  the  deed  executed  on  pav- 
inent  of  the  consideration  money,  with  the  consent 
of  the  vendor  and  vendee  ;  and  was  the  estate  of 
Chukathul,  and  its  decree  of  the  same  form  and 
nature  as  in  this  suit,  or  how  ?  and  thirdly,  were  the 
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^  18GG.        Plaintiffs  on  the   death  of   Thookranec   dechired  to  be 
Jo-n-Ai.A      her  heirs,   and   after  the  sale   were   they   prepared  to 

'■'J^*''^       object  and  to  institute  a  suit  ? 
Dharcm  After  taking  evidence  as  to  his  ancestor  beincr  con-. 

verted  to  ALahomedanism  by  force,  and  the  family 
following  Hindoo  usages  and  customs,  Sheikh  Monim 
Ulee  Kluin^  the  Principal  Sadder  Ameen  of  Meeruf, 
by  a  decrei  bearing  date  the  29th  of  August,  1856, 
dismissed  the  suit.  In  the  judgment  of  the  Court,  the 
Sudder  Amecn  referred  to  the  suit,  Xo.  17  of  1856^ 
to  which  the  Appellant  was  not  a  party  respecting  the 
estate  of  ChnkathuJ,  which  had  also  belonged  to 
Pahuhvcui  Vice  Khan^  and  concluded  as  follows  : — 
''That  suit,  by  the  Orders  of  the  Sudder  Court, 
was  again  brought  into  this  Court,  and  after  investiga-. 
tion  this  day,  in  consequence  of  want  of  proof  of  right 
and  dispossession  of  the  Plaintiffs,  and  their  ancestors 
for  a  long  time,  was  dismissed,  and  the  Plaintiffs 
being  considered  not  to  be  the  heirs  of  Pahuhvaa 
Ulee  Khan,  or  of  Mussumat  Maha  Koocr,  deceased, 
were  held  to  be  entire  strangers,  and  not  having  any 
concern  with  the  estate ;  and  in  their  petition,  on 
which  an  Order  was  passed  on  the  27th  of  November^ 
1855,  the  Plaintiffs  have  clearly  stated  that  the  nature 
of  the  dispute  in  both  suits  is  identical.  Thereforo 
their  having  no  right  and  possession  is  proved  in  this 
suit  also.  On  this  account  the  genuineness  or  other- 
wise of  the  deed  of  sale  cannot  now  be  inquired  into 
in  a  suit  brought  by  these  Plaintiff's.  It  is  the  fault 
of  the  Plaintiff^  who  although  they  did  not  hold 
possession  of  the  Chuhathul  estate,  too  hastily  mak- 
ing themselves  out  to  be  the  heirs  of  the  deceased 
female,  set  about  suing  fur  the  cancelmeut  of 
the  sale,  and  thus  burdened  thcn^sclvcs  with  costs 
also." 
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The   riaintifis   appealed   to   the    Siirlder    Beivanny  ^  ''^^'^'• 

Adawlut  at    Agra    against    this    decision,    and    tliat  J<avai..v 

Court,  by  a  decree,  dated  the   24th   December^    18G1,  ''",^''''" 

reversed  the  decision  of  the   Principal   S/idcIer  Amccn,  r^HAiuM 

^  '  felNGli. 

and  decreed,  that  the  Appellant  and  Mussumat 
Sooiiflur  Kooer  should  be  dispossessed,  and  that  the 
Plaintiffs  and  the  Defendant,  Mussumnt  Ruttd  Kooer, 
should  be  put  in  possession  of  the  estate  of 
Ourungubad,  agreeabl}'  to  the  stipulations  of  a  certain 
Sohinamah  or  deed  of  compromise  entered  into  be- 
tween them,  by  which  they  agreed  to  divide  the 
estate ;  the  matter  of  mesne  profits  for  the  past  and 
future  to  be  settled  at  the  time  of  execution  of  decree 
under  s.  197,  Act  Xo.  YIII.  of  1859.  In  giving 
judgment,  the  S udder  Court,  consisting  of  Messrs. 
G'uhbins,  Lean,  and  Ross,  entered  more  fully  into  the 
merits  than  the  Priuoi{)al  Sadder  Amecn,  and  decided 
that  the  estate  was  under  the  Court  of  Wards  at  the 
time  of  the  sale,  and  that  the  deed  of  the  l7th  of 
Octcher,  1842,  was  consequent])^  illegal;  that  the 
proof  of  the  receipt  of  tlie  purchase-money  was 
untrustworthy,  and  that  the  deed  in  question  had 
been  procured  by  fraud,  because  a  certain  deed  re- 
lating to  the  Chulcathid  estate,  and  made  in  favour  of 
owQ  Nittianund  (to  which  deed  neither  the  Appellant 
nor  his  father,  31ceta  Kaniy  the  purchaser  of  the 
Ourungnhad  estate,  was  a  party),  had  been  declared 
fraudulent.  The  Sadder  Court  did  not  deal  with  the 
main  questions  raised  in  the  suit,  whether  the  Plain- 
tiffs or  their  father  ever  had  any  title  to  the  estate  as 
claimed  by  the  Plaintiff",  and  whether  such  title  was 
barred  by  the  Eegulations  of  Limitation  ;  but  decided 
he  appeal  on  the  ground  that,  in  the  opinion  of  the 
Courtj  the   sale  was   nut  bond  fidc^   and  the   suit  had 
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]<>()G.        been  oonimencod  by   jircan  Singh  vrithiu  twelve  years 
Jmw-alv       after  the  date  of  the  deed  of  sale.      Ilenoe  the  present 

JUK.SII  1 

^.  appeal. 

P'iARUM  After   the   admission  of   tlie    airpeal    Aram    Sinr/h 

died,  wneri  the  appeal  wa-;  revived  and  his  repre- 
sentatives made  co-Respondents.  Jlussuuiat  Itutta 
Koacr  did  not  appear. 

Mr.    Rolf^    Q.C.,    and   Mr.  Alm'tric  Eiunsei/,   for 
the  Appellant ;  and 

]\Ir.    Lcith,  for  the    Eespondents    Dharum  Singh. 
and   Massumat    Jiaj'ih    Koonirnr. 

The  principal  points  argued  on  the  appeal  wore  : — 

First,  upon  the  question,  whether  the  Hindoo  >'r 
Mahomedan  law  governed  the  snecession,  after  \\iv- 
eonversion  of  ihe  family  r<v^[ahv)medanisin,  and  the 
ofi'eet  of  the  evidence  of  the  observance  of  Hindoo 
usages  and  customs  by  tho  family  after  being  so  con- 
verted, Ahraham  v.  Ahralutm  (a),  and  the  Lex  luci 
Act,  Xo.  XXI.  of  1850,  were  referred  to. 

Second,  on  the  assumption  of  the  Mahomedan  hiw 
applying,  that  the  onus  to  establish  illegitimacy  was 
on  the  llespondent,  Mahomed  Banker  Hoossaiii  Khan 
V.  Shur/oon  Nissa  Begum  [b],  and  that  by  such  law 
a  widow  would  only  be  entitled  to  two-thirds  of  her 
husband's  estate  ;  Massummaut  Soobhanee  v.  Dhe'.iin 
alias  Shah  Azamallg  {c\  were  relied  on. 

Third,  on  the  other  hand,  if  the  case  was  to  be 
regulated  by  the  Hindoo  law,  it  was  insisted  by  the  linf- 
.€pondents  that  the  sale  was  had,  as  a  Hindoo  widow 
had   only  a  qi>alilied    estate,    namely,   a   right   to  be 

(a)  9  Moore's  Tnd.  App.  Cases,  199.     {h\  8  Ibid.  136. 
ic)  1  Ben.  Sud.  Dew.  liop.  346. 
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inaiiitained,   without    power  of  sale,    The   Collector  of       JS''<>- 
Mamlipakim   Y.    Cttmlf/    Vencata     Narralnapah    (a);      Jr.wTuv 
ir.    IJ.     Macnar/hten's    "Prince,    of    Hindu    Law,"     ^'''j^-^'^ 

A'ol.  II.  p.  211.  1)haki:m 

Fourth,  whether,  having  regard  to  tlie  long  adverse 
possession  of  ThooJi'ranee  Mahi  Kqoci\  and  to  the 
date  of  the  deed  of  sale  by  her  to  Meeta  Ram,  the 
suit  Avas  not  barred  (1)  by  the  general  Regulations 
of  Limitation  of  suits  after  twelve  years.  Ben.  Eegs. 
III.  of  1793,  sec.  14;  II.  of  1803,  sec.  l8;II.^of 
IS 05,  sec.  3,  cl.  1,  Maharajah  Koomvur  Baboo 
NUrasur  ^iiigh  v.  Baboo  Nund  Loll  Singh  (t>) ; 
Doorgapershaud  Roy  Chowdnj  v.  Tarapersaud  Ro>/ 
Chowdrg  (c),  were  railed  upon  ;  (-),  as  to  effect  of 
possession  given  by  the  Collector  under  Eeg.  VII. 
,  of  1822,  Sijcd  Kasim  All  Kh'ni  v.  Bhageeruttee 
Singh  (d) ;  and.  (->),  as  to  the  liiritation  by  lapse 
of  time  .after  Award  made  by  revenue  authorities, 
Act  No.  XIII.  sec.  3  of  l8I8,    was  relied  on. 

The  consideration  of  the  case    was   adjourned,   and     isth  June, 
their  Lordships'  judgment  now  pronounced  b}^ 

The  Right  Hon.  Sir  EDyv\\Ri>  V.  "Williams. 

This  is  an  appeal  from  a  decree  of  the  Sadder 
('ourt  of  the  North-  Western  Provinces,  reversing 
a  decree  which  the  Principal  Sadder  Ameen  of 
Mecrut  had  made  in  the  Appallant's  favour,  by  dis- 
missing the  suit  agaist  him. 

That  suit  was  brought  by  Araai  Singh  (wlio  is 
since  deceased,  but  is  reprcseutod  on  the  record  by 
the   four    iirst    Respondeuos)    and   the    Respondent, 

(./;  ^  ]\Ioor's  Ind.  App.  Cases,  550.  {h)  8  Tuid,  199. 

.■;  Ibid.  308.  {(l)  1st  Augt.  18-18.  Dec.  X.  W.  Frov.  275- 
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I86r>.         Cohl  Siurjh^   to  recover  from   the   Ajipellant   posses- 

J<.\VAi.\       ^ion    of   the    Talook,   of   Ouningahacl   Kaseer^    ia    the 

^^"^         district  of    Ijohimlshukur,     with    iiK^sne   profits ;    and 

Phahtm      to    concel    aud    invalidate    a    deed  of  sale     of    that 

laloo/i,  which  was  executed  on  the   17th  of    October, 

]842,     by    Mussumat    Jia/t'i  Kooer,    wife    of     I'aru 

8ingh,   in   favour   of   the     Appellant's    father,  Mecta 

ltd  in. 

The  Appellant  vras  in  possession  of  the  property 
claimed  under  the  following  title  : — The  Ourungahud 
estate,  aud  also  another  estate  called  Chukathul 
which  was  situate  in  the  Collectarate  of  All>/ghui\ 
formerly  belonged  to  one  Hoop  ISiiigh^  otherwise 
called  Pu/iiil/vaii  Ulee  Khan,  \\\\o  died  a.  d.  1753. 
He  was  by  extraction  a  Gujnr,  a  race  of  Iliu^loos 
common  in  the  Doah^  of  which  prefessor  Wilson  says 
in  his  Dictionary,  ''  They  profess  to  descend  fro?Ti 
lidjpoot  fathers  by  women  of  inferior  castes."  Rook 
Singh,  however,  became  a  convert  to  the  Mahome- 
dau  faith,  and  thenceforth  adopted  the  Mussulman 
alias  of  rahuhvan  Ulee  Khan  ;  aud  the  custom  of 
bearing  both  a  Hindoo  and  a  Mussulman  name  seems 
to  have  been  continued  in  his  family.  He  left  a  sou, 
Lootf  Ulee  Khan,  otherwise  Tara  Singh,  who  suc- 
ceeded him  in  the  enjoyment  of  his  property,  and 
died  without  issue  in  ISOo.  He  was  succeeded  by 
his  widow,  Thoohranee  Maha  Kooer,  who  became,  as 
the  Appellant  contends,  sole  and  absolute  proprietor 
of  both  Talool's,  and,  a 5  such,  enjoyed  them  for  many 
years.  In  1812  she  sold  the  Oarangahad  estate 
to  Mceta  Ram  (the  father  of  the  Appellant)  for 
Es.  30,000,  aud  executed  to  him  the  Bill  of  sale  of  the 
17th  of  October,  1812,  which  the  Plaintiffs  in  this  suit 
seek  to  have  set  aside.      This  document  was  registered 
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on  the  ^3rd  of  Fehntaru,  1843  ;  and  certain  proceed- 
ings were  had  before  the  Collector  of  Bohinchhulmr, 
which  resulted  in  Meeta  Bam  being  recorded,  in  the 
month  of  December,  1843,  in  the  Books  of  that 
Collecterate  as  '"^Zemindar,  Lumherdar,  and  31algu- 
mr "  of  the  whole  of  this  Talook,  with  the  excep- 
tion of  one  village.  Mcctci  Bam  died  in  August, 
1844,  and  on  an  application  by  his  son,  the  Ap- 
pellant, for  a  mutation  of  names,  the  Thookrance 
raised  some  (Objections  to  the  validity  of  the  deed 
executed  by  her.  These,  after  inquiry,  were  over- 
ruled by  the  Collector,  and  his  decision  was  confirmed 
by  the  Commissioner  on  the  21st  of  February,  1845. 
From  that  time,  and  at  least  up  to  the  date  of  the 
decree  under  appeal,  the  Appellant  was  the  registered 
proprietor  of  the  Ourungabad  estate,  and  in  actual 
possession  of  it.  Thooh-ance  Malm  Kooer  died  on 
the  S\h  oi  Sepfembcr,  1853;  and  the  suit  was  insti- 
tuted on  the  14th  of  August,  ]  864. 

The  case  made  by  the  plaint,  in  opposition  to  the 
Appellant's  title,  was  to  this  effect:- — 

The  Ourungabad  and  ChuJiatJml  Talools  were 
both  the  ancestral  property  of  Pa/nilwan  Ulee  Khan^ 
who  is  termed  "  the  great  ancestor  "  of  the  Plaintiffs. 
He  had  three  sons,  Mohun  Singh,  Tara  Singh,  and 
3Johind  Singh.  The  two  latter  died  without  issue, 
but  Mohun,  the  youngest,  left  a  son,  loll  Singh, 
who  was  the  father  of  the  Plaintiffs.  The  first  settle- 
ment of  the  estates  after  they  came,  by  the  conquest 
<.f  the  Provinces  in  which  they  lie,  under  British 
rule,  was  made  in  1213  Fuslce (ISOQ),  when  the  only 
surviving  representatives  of  the  great  ancestor  were 
Loll  Singh  and  Thookrance  Maha  Kooer,  the  wife  of 
Tara  Singh,  who,  by  mutual    consent,  lived  ftogether 
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in  partnership.  A  summary  settlement  was  made  in 
1216  Fuslee  (a.d.  1809),  with  the  assent  of  Loll 
Sin^Ii,  with  the  ThooJcranee ;  but  in  the  following 
year  some  arrears  of  revenue  having  then  accrued,  an- 
other inquiry  was  made  as  to  the  proprietorship  of  the 
estates,  and  both  the  Thooh'miee  and  Loll  Singh 
having  been  declared  disqualified,  both  Talooks  were, 
by  an  Order  of  the  9th  of  Ajjril,  1811,  placed  under 
the  management  of  the  Court  of  Wards.  Gunga 
Ram^  the  father  of  3Ieeia  Ram,  was  at  one  time 
manager  of  both  TalooJcs  under  the  Court  of  Wards, 
and  was,  in  1825,  succeeded  by  Meeta  Ram,  who  was 
afterwards  dismissed  for  misconduct  from  the  manage-, 
ment  of  Chiikathul,  but  continued  in  that  of  Ourun- 
gahad,  which  had  been  transferred  to  the  Collectorate 
of  Bolundshiihur.  The  plaint  then  gives  the  subse- 
quent history  of  the  Clmkathul  estate.  It  alleges  that 
Meeta  Ram  caused  a  document,  dated  the  21st  of  Ju7ie, 
1840,  and  purporting  to  be  a  deed  of  sale  of  that  pro- 
perty by  Thoolcranee  Malia  Kooer  to  his  nephew  Nit- 
tiamincl,  for  the  pretended  consideration  of  Es.  50,000, 
to  be  fabricated;  and  on  the  1st  of  March,  \^A2, 
obtained  a  fraudulent  and  collusive  decree  founded 
on  that  instrument.  It  shows  that  these  transactions 
were  afterwards  impeached  and  set  aside  by  a  de- 
cree of  the  Civil  Court  of  26th  of  January/,  1849, 
affirmed  by  one  of  the  Sudder  Court  of  the  l9th  of 
February,  l85l  ;  whereupon  "the  proprietary  right 
reverted  to  its  former  status.''''  These  decrees  pro- 
ceeded chiefly  on  the  ground  that  the  estate  at  the 
date  of  the  alleged  sale  was  under  the  management 
of  the  Court  of  Wards,  and  that  the  disqualified 
proprietor  had,  therefore,  no  power  of  alienation. 
The     plaint   then  alleges    that    the   same    objections 
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applied  to  the  sale  of  the  Ourungahad  estate  to  Meeta 
Bam  in  October^  1842,  that  estate  being  also  under 
the  management  of  the  Court  of  Wards.  It  insists 
that  "  under  these  circumstances  the  deed  of  sale 
executed  by  one  unqualij&ed  proprietor,  notwithstand- 
ing the  existence  of  the  other  heirs  of  the  great 
ancestor,  cannot  be  held  to  be  legal."  It  also 
charges  that  the  transaction  was  fraudulent,  and  that 
not  a  single  portion  of  the  alleged  consideration 
money  was  ever  paid. 

The  plaint  having  been  filed,  the  Plaintiffs  were 
met  by  the  difficulty  occasioned  by  a  third  claim  of 
title.  ThooJcranee  Maha  Kooer  had  been  registered 
as  the  sole  owner  of  both  the  Chukathul  and  Ourun- 
gahad estates.  After  the  sale  of  the  former  to  NitHa- 
mind  had  been  set  aside,  she  had  again  been  recog- 
nized by  the  Eevenue  authorities  as  the  sole  owner  of 
that  estate  ;  and  when  she  died  the  question  arose 
who  was  entitled  to  succeed  as  her  heir.  The  Col- 
lector of  A  llyghur  determined  this  question  in  favour 
of  the  plaintifis ;  but  his  decision  was  overruled  by 
the  Government,  which  treating,  apparently,  the  pos- 
session of  the  TJiookranee  as  that  of  a  sole  and 
absolute  proprietor,  and  the  succession  as  governed 
by  the  Mahomedan  law,  determined  that  one  Mus- 
sumat  Butta  Kooer  was,  as  her  niece,  entitled  to 
succeed  to  her  ;  and  accordingly  placed  or  continued 
the  estate  under  the  management  of  the  Court  of 
Wards  for  the  benefit  of  that  lady.  The  Plaintiffs 
or  rather  Aram  Singh  alone,  had  brought  a  suit  to 
contest  the  title  of  Mussiimat  Butta  Kooer  to  the 
Chukathul  estate ;  and  feeling  that  her  title  as 
alleged  heiress  of  the  Thookranee  might  embarrass 
them  in  this   suit  for   the  recovery  of   Ourungahad 
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they  applied  for  and  obtained  leave  to  file  a  siiple- 
mental  plaint,  in  order  to  make  her  a  Defendant  to 
this  suit  also.  This  supplemental  plaint  thus  stated 
the  title  of  the  Plaintiffs: — "  During  the  lifetime  of 
Tara  Singh^  Loll  Singh,  the  Plaintiff's  father,  was 
entitled  to  one  half  of  the  ancestral  property ;  and 
after  the  death  of  Tara  Singh,  his  wife,  Mussiimat 
Maha  Kooer,  was  entitled  to  only  one-fourth  of  the 
estate ;  but  in  consequence  of  her  being  the  elder 
relative,  her  name  was  registered  in  the  Collector's 
office  by  mutual  consent,  and  the  said  ThooJcranee, 
and  the  Plaintiff's  father,  and  after  his  death,  the 
Plaintiff's  lived  together  in  partnership,  and  appro-  , 
priated  the  produce.  The  registration  of  the  name 
of  one  of  the  members  of  the  family  was  sufficient 
for  all  the  members  of  the  family.  The  principal 
Plaintiff's  being  Hindoos  of  the  Rajpoot  tribe,  the 
Mahomedan  Pentateuch  is  not  observed  in  their 
family ;  besides  this,  they  ai^e  called  by  Hindoo 
names."  And  again,  "The  fourth  share  held  by 
Thooliranee  Maha  Kooer  in  the  estate  of  Tara 
Singh,  does  not  descend  by  custom  to  Mussiimat 
Riitta  Kooer.  In  accordance  with  the  usage  pre- 
vailing in  their  family,  and  by  heritage,  the  Plaintiff's 
are  the  owners  of  the  entire  estate." 

The  defences  set  up  by  the  answer  of  the  Appellant^ 
and  of  his  mather,  who  was  joined  with  him  as  a 
Defendant,  are  reducible  to  the  following  heads  :  first, 
that  the  ThooJcranee  having  been  in  sole  possession 
of  the  property  up  to  the  date  of  the  sale  to  Meeta 
Ram,  to  the  exclusion  of  the  plaintiffs  and  their  father,, 
their  suit  was  barred  by  Eegs.  II.  of  1803,  sec.  18, 
and  II.  of  1805,  sec.  3,  the  general  Eegulations  of 
Limitation ;   secondly,  that  the   claim  of    Loll  Singh 
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and   of   the  Plaintiffs  having  been   rejected  by  the        ^866. 

Revenue  anthorities  in  1838  and  1843,  the  present  suit      Jowala 

was  barred  by  Act,  No.  XIII.  of  1  848,  without  refer-       ^^^J'"" 

pnce  to  the  other   Eepjulations  of  Limitation  ;  thirdly,      Dharum 
.   ,       "  J  .  '         Singh. 

that   the   Plaintiffs'    grandfather,    Mohun   Singh^   and 

their  father,   Loll  Singh,   were  both   illegitimate,  the 

former  being  the  son  of  a  slave  girl  ;  the  latter,  of  a 

female  minstrel ;   fourthl}^  that  Loll  Singh  was  never 

in  joint  possession  and  enjoj'ment  of  the  property  with 

the   Thoohranee ;   that   the  revenue   settlements   were 

made  with  her  alone  ;   and  that  she  was,  in  fact,  sole 

proprietor  of  the  estate,  and  registered  as  such,  not  as 

one  of   several  co-shares  ;   fifthly,   that   the   Ourunga- 

had  estate,  at  the  time  of  the  sale  to  Mecta  Ram,  was 

no  longer  under  the   management   of  the   Court   of 

Wards,  and  sixthly,  that  there  was  no  fraud  in  that 

transaction,   and  that  the  purchase-money  was  really 

paid. 

There  is  a  good  deal  of  other  matter  in  the  answer, 
but  it  is  more  in  the  nature  of  evidence  pleaded  in 
support  of  one  or  other  of  the  above  allegations,  than 
of  matter  raising  other  and  distinct  issues. 

The  replication  insisted  that  the  Plaintiffs  and  their 
father  possessed  and  enjoyed  the  property  jointly  with 
the  Thookranee ;  that  the  registration  in  the  name  of 
the  latter  afforded  no  conclusive  presumption  against 
that  joint  possession ;  and  that  these  facts  were  both 
an  answer  to  the  plea  of  the  Regulations  of  Limita- 
tion, and  gave  the  Plaintiffs  a  present  title  to  the 
property.  It  sought  to  explain  the  revenue  settlements 
with  the  Thookranee  by  saying  that  they  were  made 
with  her  as  the  elder  relative  or  member  of  the  family. 
And  it  met  the  plea  of  Act,  K'o.  XIII.  of  1848  by 
saying^  that  the  present  suit  was  not  brought  for  re- 


520 


CASES     \y     THE     FRIVY     COUNCIL 


1866. 

JoWALA 

BUKSH 

V. 

Dhardm 

Singh. 


versal  of  the  settlement  and  Orders  under  tlie  pro- 
visions of  Eegulations  YIL  of  1822,  IX.  of  1825,  and 
IX.  of  1833,  bnt  for  reversal  of  the  sale  to  Meeta  Ram 
within  the  period  of  twelve  years. 

The  other  pleadings  are  not  of  importance.  It  may- 
be mentioned,  however,  that  those  between  the  Plain- 
tiffs and  Riitta  Kooer  raised  more  distinctly  the 
question,  whether  the  succession  to  this  property  from 
the  great  ancestor  and  from  the  Thoohranee^  was  to 
be  governed  by  the  Hindoo  or  by  the  Mahomedan 
law  of  inheritance ;  the  Plaintiffs  insisting  on  the 
application  of  the  former. 

It  has  been  mentioned  that  Aram  Singh  had 
brought  a  suit  against  Mussumat  Ratta  Kooer  for  the 
recovery  of  the  CJmkatJml  estate.  The  issues  raised 
in  that  suit  were  necessarily  almost  identical  with 
those  raised  in  this  suit  between  the  Plaintiffs  and 
Riitta  Kooer.  And  in  so  far  as  they  involved  the 
questions  of  the  legitimacy  of  the  Plaintiffs'  father  and 
grandfather,  the  nature  of  the  interest  which  Thook- 
ranee  Maha  Kooer  had  in  both  the  Taloohs  in  her 
lifetime,  and  the  heirship  to  her,  they  were  also  similar 
to  the  issues  to  be  tried  between  the  Plaintiffs  and  the 
Appellant.  This  being  so,  the  suit  for  Talooh,  GhiiJca- 
thul  was  by  Order  of  the  Suclder  Court,  transferred 
from  the  Civil  Court  of  AlUjgJmr  to  that  of  the' Prin- 
cipal Sudcler  Ameen  of  Meerut,  in  which  the  suit  for 
Ourungalad  was  pending.  Both  causes  were  heard 
together,  and  the  evidence,  common  to  both,  was 
taken  in  both.  On  the  29th  of  August,  1856,  the 
Principal  Sudder  Ameen,  by  separate  judgments,  dis- 
missed both  suits.  His  conclusions  upon  the  issues 
common  to  both  were  stated  at  length  in  the  judgment 
in  the    Chul-athd  case.     He  found   that   neither  tlie 
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father  nor  the  grandfather  of  the  Plaintiffs  ^yas  legiti-         186(5. 
mate  ;  that  neither  the  Ph^intiifs  nor  their  father  had      Jowal.v 
been  joint  in    estate  with    TJiookranee    Maha  Kooer  \        Luksh 
and  that,  by  reason  of  her  long  and  adverse  possession,       I'>harum 
the  claim  was  barred  by  lapse  of  time.     He  also  held 
that  the  snccession  to  the  Thookranec  was   determin- 
able by  the  Mahomedan,     and  not  by  the    Hindoo 
law,  and  that  accordingly  Mussumat  Butta  Kooer  was 
her  heir  and  representative.     And  having  thns  fonnd 
the   Plaintiffs  to  be  the  heirs  neither   of  Pc{hiilwan 
TJlee  Khan^  nor  of  Thookranee  Maha  Kooer ^    "  but  to 
be  entire  strangers,  not  having  any  concern  with  the 
estate,"  he  deemed    it  unnecessary  to  inquire  into  the 
genuineness  or   otherwise  of  the   deed  of  sale  of  the 
17th  of  October,  1812. 

Aram  Singh  and  his  brother  appealed  to  the 
Sudder  Court  against  both  these  decisions.  Pending 
these  appeals  a  coaipromise  was  entered  into  between 
Aram  Singh  and  Golol  Singh  on  the  one  part,  and 
Mussumat  Maha  Kooer  on  the  other  ;  the  effect  of 
which  was  that  they  were  to  divide  the  Chukathul 
estate,  and  the  Oiirungahad  estate  if  it  could  be  reco- 
vered, in  certain  proportions  ;  and  a  decree  was  made 
by  consent,  in  the  Chukathul  suit,  on  the  5th  of 
December,  1861,  giving  effect  to  this  compromise. 
The  A^wcZf/cr  Court,  on  the  25th  of  December,  1861, 
heard  the  appeal  in  this  suit ;  and  on  that  occasion, 
after  adverting  to  the  compromise,  and  without  coraiu"" 
to  any  conclusion  concerning  the  Plaintiffs'  title,  it 
proceeded  to  consider  whether  the  deed  of  the  17th 
of  October,  1842,  was  illegal  and  without  considera- 
tion. It  determined  this  question  against  the  Appel- 
lant, mainly  on  the  ground  that  at  the  date  of  the 
deed,    TalooJc,     Ourungabad,   like   Talook,    Chukathul, 


528 


C AtS I'J.s     IN      I' H K      H K I  V  V     VA) U N CI  L 


1866. 

JoWALA 

Bdksh 

V. 

Dhakum 


was  under  the  Court  of  Vrards.  But  it  also  held  that 
the  payment  of  the  consideration  was  not  proved,  and 
that  the  relation  of  Meeta  Ram  to  the  Thookranea^ 
and  his  antecedents,  afforded  certain  presumptions  of 
fraud.  It  accordingly  decreed  possession  of  the  pro- 
perty, with  mesne  profits,  to  the  Plaintiffs  and  Mus- 
mat  Rutta  Kooer^  in  the  terms  of  the  deed  of 
compromise ;  meeting  the  objection  made  by  the 
Appellant's  Vakeel  that  it  lay  on  the  Plaintiffs  first 
to  prove  their  title,  by  referring  to  the  compromise 
and  to  the  decree  passed  thereon  in  the  former  suit^ 
and  by  observing  that  "  it  would  indeed  be  but  an 
idle  and  unprofitable  prolongation  of  litigation  to  dis- 
miss the  suit  of  Aram  Singh  only  to  enable  Mvssiimat 
Ruita  Kooer  to  sue  the  Appellant  for  that  which  she 
was  Avilling  to  share  with  Aram  Singh?'' 

Their  Lordships  are  of  opinion  that  this  decree  of 
the  Stiddcr  Court  cannot  be  supported.  The  Appel- 
lant was  in  possession  of  the  estate.  He  and  his  father 
had  held  continual  possession  of  it  from  December^ 
1843,  if  not  from  October,  1842.  His  own  possession 
of  it  had  been  unquestioned  since  February^  1845, 
when  he  was  recorded  as  the  proprietor  of  it.  It  was 
essential,  therefore,  for  any  party  seeking  to  oust  him 
from  that  possession  to  show  a  better  title  to  the  estate, 
i.  e.,  a  title  which  would  give  the  claimant  a  right  to 
the  estate  failing  the  title  impeached.  The  judgment 
of  the  Sudder  Court  assumes  that  the  title  set  up  by 
the  Plaintiffs  may  be  wholly  bad  ;  but  it  says,  if  they 
are  not  entitled  to  recover  the  estate  on  showing  that 
the  Appellant's  title  is  bad,  Mussumat  Rutta  Kooer 
would  be  so  entitled  ;  and  as  they  have  agreed  to 
divide  the  spoils  with  her,  it  matters  not  on  which 
title  the  property  is  recovered.     The  title  of  Mussumat 
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liuUa  Kooer  could  not  be  tried  between  her  and  the        i8C6. 
Appellant  in  this  suit.      The   effect,  therefore,  of  the      Jowala 
judgment  is  to  defeat  the  Appellant's  possessory  title,       I^^^ksh 
without  giving  him  an  opportunity  of  contesting  the      DHARL•^f 
title  of  the  party  by  whom  he  is  turned  out  of  posses- 
sion.    Their  Lordships  cannot  give  their   sanction  to 
this  course  of  proceeding,  which   appears  to  them  to 
be  in  violation  of  the  legal   principles   which  protect 
possession,  as  well  as  of  the  substantial   principles  of 
justice  which  regulate  the  joinder  of  parties  and  union 
of  titles  to  sue  in  one   suit.     The   decision,  in   effect, 
sustains  an  union  of  titles  indirectly,  which  could  not 
have   been  directly   advanced   in   union   against  the 
Appellant's  possession.     It  is  difficult  to  estimate  the 
full  weight  of  the  grave  dangers  to  which  so  irregular 
a  course  might  expose  possession.   They  conceive  that 
the  first  question   which   the   Sadder  Court   ought  to 
have  decided,  and  Which  must  now  be  decided  on  this 
appeal,   is,   whether  the   Plaintiffs  have   shown  any 
title  to  this  property. 

In  the  determination  of  this  question,  the  first 
material  issue  of  fact  to  be  considered  is,  whether,  as 
the  Plaintiffs  allege,  Loll  Singh^  and  afterwards  the 
Plaintiffs  themselves,  were  in  the  possession  and  en- 
joyment of  the  property  jointly  with  Thookrunee  Maha 
Kooer^  or  whether  her  admitted  possession  was  in  ex- 
clusion of  them.  Upon  the  determination  of  this  issue 
depend  not  only  a  material  link  in  the  title  laid,  but 
also  the  application  of  the  Law  of  Limitation  to  the 
case,  and  various  presumptions  that  have  an  important 
bearing  on  the  solution  of  other  questions  raised  in 
the  cause,  particularly  that  of  the  legitimacy  of  the 
Plaintiffs'  line  of  descent. 

That   the    Thookranee   was    in    her    time  the  sole 
VOL.    X,  0  2 
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recorded  proprietor  of  the  Talooks  is  incon testable ■• 
This,  in  an  ordinary  ease,  might  be  a  circumstance  o£ 
little  moment ;  because  it  has  been  ruled,  and  is  con- 
sistent with  reason,  that  one  member  of  a  joint  Hindoo 
family  ma^y  be  so  recorded  on  behalf  of  the  family^ 
But  in  the  present  oaso  arises  the  question,  why  the- 
name  in  which  the  property  was  iiecorded  sliould  be 
that  of  the  female  rather  than  that  of  the  male  m.em- 
ber  of  the  family,  particularly  when,  upon  the  appli- 
cation of  the  ordinaiy  Hindoo  law  to  the  facts  as 
stated  by  the  Plaintiffs,  that  male  member  (Loll 
^ingh)  would,  upon  his  uncle's  death,  have  been  en- 
titled to  the  whole  e&tate-,  and  the  female  meuiber  (the 
Thoohraner)  would  have  had  only  a  right  to  main- 
tenance. It  is  no  satisfactory  answer  to  this  question 
that  this  was  done  because  the  ThooJcvanee  was  the 
eider  member  of  the  family  ;  for  it  appears  on  the 
evidence  that  she  was,,  in  fact,  younger  in  years  thart 
LoU  Sim/h,  and  whether  youjig  or  old,  she  was 
equally  excluded  by  the  Hindoo  law  from  the  inheri- 
tance to  her  husband'*  share  in  jcoint  and  ancestral 
property. 

This  recognition  of  her,  therefore,  as  apparently 
sole  proprietor,  raises  a  presumption  against  the  case 
of  joint  possession  and  enj.oyment  set  up  by  the^ 
Plaintiffs. 

Again,  the  broad  fac-ts  deducible  from  the  docu- 
mentary evidence,  so  far  from  rebu^tting,  positively 
confirm  this  presumption,-  The  first  settlement  of 
both  Tulooks  was  made  after  inquiring  into  the  title- 
with  the  Thookranee  in  1809.  Two  years  after wards^ 
the  revenue  being  in  arrear,  both  Talooks  were  placed 
under  the  Court  of  Wards  as  "  the  estate  of  the  widow 
-«£  TarOf  Singh^     In  the  proceeding  of  the  Collector 
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•of  the  10th  Aj)ril,  181 1,  by  which  this  was  done,  there        ^866. 
is  no  mention  of  Loll  Singh.     The  assumption  of  the      Jowala. 
•estate  by  tho  Court  of  AVards  would  have  been  irre-       Buksh 
gular  under  sec,  4  of  Beg.  LII.  of  If^Oo,  if  there  had     Dhakl-k 
been  then  any    co- proprietor  not  disqualifted  iinder 
«ec.  3  ef  that  Regulation.     That  Loll  Hingh  was  dis- 
qualified, by  mental  incapacity  or  otherwise,  under 
that  section,   or  had  been  declared  to  be  so,  there  is 
5iot  the  slightest  pix)of.     The  only  foundation  for  the 
suggestion  that  he    had    been    declared    disqualified 
seems  to  be  a  loose  statement  in  the  Deputy  Collector's 
letter  of  the  2nd  of  March^   IS  11,  which,   assuming 
Loll  SingJi^  to  be  the  heir  of  the   Thookranee,  says, 
•that  he  is  not  qualified  (and  as  such  he  could  not  be 
qualified)  to  have  a  settlement  made  with  him. 

Again,  though  Talook  Chuhathul  remained  under 
the  custody  of  the  Court  of  Wards,  Talook  Ourunr/a- 
bad  was  released  from  that  custody  some  time  about  the 
year  1833.  In  1833  a  new  -settlement  of  Ourungahad 
was  made  with  the  Thookranee.  In  the  Collector's 
proceedings  it  is  stated  that  she  then  claimed  the  entire 
Zemindary^  and  asserted  that  there  was  no  co -sharer 
of  the  estate  who  could  call  for  division.  A  similai* 
statement  appears  in  tlie  proceediugs  of  the  Collectar 
of  the  5th  of  Seplemhcr^  183G,  which  extended  the 
settlement.  A  further  extension  of  the  settlement: 
took  place  in  1839. 

In  1837  we  have  evidcnee  of  his  exclusion  from 
ijoll  Singh  himself.  In  December  of  that  year,  an«l 
again  in  .4/»n'/,  1838,  he  presented  petitions  to  the 
Collector  of  AUyghur^  praying  for  an  investigation  of 
his  right  as  a  co-sharer  in  Chukdlhul ;  treating  the 
Thookranee  as  in  possession,  and  himself  as  poor, 
destitute,  and  excluded  by  her.     On  the  1 0th  of  Jidt/. 
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1838,  a  proceeding  was  had  before  the  Collector.  In 
this  it  is  distinctly  stated  that  neither  the  Claimant 
nor  his  father,  Mohuii  Singh,  were  ever  in  possession 
of  the  estate.  The  illegitimacy  of  the  Loll  SingJCa 
descent  was  also  a  point  distinctly  raised  by  the 
Thookmnee  on  this  occasion.  The  [result  J  was  that 
the  claim  was  dismissed,  and  Loll  Singhjeferred  to 
the  Civil  Court  for  the  assertion  of  his  alleged  rights. 
In  September,  ISli,  he  applied  to  the  Principal 
Sudiler  Amcen  for  leave  to  sue  in  forma  patqjeris  for 
a  moiety  of  both  the  Chnkathul  and  the  Ourungabud 
estates.  His  right  to  sue  in  formd  pauperis  was  con- 
tested by  the  Thookrance,  who,  in  her  petition  to  the 
Court,  repeats  her  objections  to  his  title,  as  well  as 
the  grounds  on  which  she  sought  to  dispauper  him. 
Kothing  came  of  the  suit,  if  it  was  really  instituted, 
and  Loll  Singh  died  in  1842. 

Again,  the  proceedings  of  the  Collector  of  the  9tli 
of  Deccmher,  1843,  on  the  application  of  Meeta  Ram 
to  be  recorded  as  purchaser  and  Lumberdar  of  Ourun- 
gabud, on  which  occasion  Ara7n  Singh  and  others 
appeared  as  objectors,  is  also  inconsistent  with  the 
theory  that  the  Plaintiffs  were  from  the  time  of  Loll 
Singh's  death  to  the  date  of  the  sale  in  the  possession 
and  enjoyment  of  the  property  as  co-sharers  with  the 
Thookranec.  On  the  application  for  the  mutation  of 
names  in  1846,  they  did  not  even  appear  as  objectors, 
leaving  the  contest  to  the  Thaokranee,  who  resisted 
it  in  the  character  of  sole  proprietor. 

The  petition  of  Aram  Singh  touching  his  under- 
tenure  is  also  consistent  with  the  theory  that  Mohun 
Singh,  Loll  Singh,  and  the  Plaintiffs  were  treated  as 
illegitimate  relations  and  dependants  of  the  family. 
It  is  inconsistent  with  the  theory  that  they  were  ever 
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admitted  to  the  rights  of   co-sharers  in  a  joint  ances-        i'^'^^- 
tral  estate.     The   proceedings  also,  which   resulted  in       Jowala 
setting  aside  the  sale  of  Chukathid,  and  are  so  strongly  ^^^^ 

relied  upon  for  another  purpose,  are  destructive  of  Dharom 
this  part  of  the  Eespondents'  case.  These  proceed- 
ings were  instituted  by  and  with  the  authority  of  the 
Court  of  Wards,  the  Collector,  on  the  part  of 
Government,  being  a  party  ;  and  the  result  of  them 
was  to  replace  the  Court  of  AVards  in  possession  of 
the  estate  on  behalf  of  the  Thookranee.  Yet,  as  has 
been  shown  above,  the  possession  of  the  Court  of 
Wards  would  have  been  wholly  irregular,  had  Aram 
Singh  and  his  brother  then  been  co-sharers  in  that 
estate.  The  Plaintiffs,  therefore^  have  upon  the  evi- 
dence wholly  failed  to  prove  that  they  or  their  imme- 
diate ancestors  were  in  possession  or  enjoyment  of  this 
property  as  co-sharers  at  any  time  during  the  tenure 
of  Thookranee  Maha  Kooer,  or  indeed  at  any  time 
since  the  death  of  "the  great  ancestor,"  in  1753. 

The  Counsel  for  the  Eespondents,  when  pressed  by 
this  difficulty,  had  recourse  to  a  theory  that  the  pro- 
perty was  in  the  nature  of  an  impartible  Ruj^  and 
was,  therefore,  held  by  the  elder  to  the  exclusion  of 
the  junior  branch  of  the  family.  But,  to  say  nothing 
of  the  absence  of  any  evidence  of  the  existence  of 
this  supposed  tenure,  and  of  its  inconsistency  with 
the  title  set  up  by  Loll  Singh  in  IS 37,  and  now 
pleaded  by  the  Plaintiffs  in  this  suit,  it  is  obvious 
that  though  the  theory  might  explain  the  enjoyment 
of  the  property  by  Tara  Singh  in  exclusion  of  Mohun 
Singh,  and  afterwards  of  Lall  Singh,  it  would  aft'ord 
no  explanation  whatever  of  its  enjoyment  by  Thook- 
ranee 3Ioha  Kooer  in  exclusion  of  Loll  Singh  and 
his    sons.     For,  by  the  Hindoo    law^    Loll   Singh,  if 
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1S66.  ^]y(^  Icgilimatc  malo  heir  of  the  great  ancestor,  would 
JowALA  have  taken  the  Kaj  on  the  death  of  his  uncle,  Tu7'a 
liuKaii  Sinf/k,  to  tlio  exclusion  of  the  widow,  the  property 
Dhxrl-m  being  assimieil  to  be  ancestral,  and  the  family  un- 
divid-ed.  lii  the  case  of  Katam^a  Nutchier  v.  2' he 
Rajah  of  Shivagnrt^a  (9  Moore^s  Ind.  A  pp.  Cases, 
543),  it  was  admitted  that  this  wouhl  have  been  the 
course  of  descent  according  to  the  Jlifucshufct,  if  the 
property  h>id  been  ancestral.  The  reason  why  in 
that  case  this  Committee,  overniling  the  decision  of 
the  Court  below  founded  on  the  opinion  of  the  Madras 
Pundits,  preferred  the  title  of  the  daughter  to  that  of 
the  nephew  of  the  last  possessor,  was,  that  the 
Shivagunga  Riy  was  the  separate  acquisition  of  the 
deceased,  and,  therefore,  passed  according  to  the 
Canon  which  regulates  the  descent  of  separate  pro- 
perty, and  not  according  to  that  which  determines 
the  succession  to  the  joint  or  ancestral  property  of  an 
undivided  family. 

The  facts  relating  to  the  possession  of  the  property 
having  now  been  determined,  it  may  be  convenient 
next  to  dispose  of  the  questions  arising  under  the 
different  Regulations  of  Limitation  which  were  so 
much  debated  at  the  Bar.  Their  Lordships  are  of 
opinion  that  no  ground  has  been  shown  for  the  appli- 
cation to  this  suit  of  the  statutory  bar  of  three  years 
under  Act,  Xo.  XIIL  of  1848.  The  operation  oi 
that  Act  is  limited  to  Awards  made  by  the  Collectors 
under  the  Regulations  Til.  of  1822,  IX.  of  1825, 
and  IX.  of  1833,  which  gave  to  the  revenue  authori- 
ties judicial  power  to  determine  certain  questions  of 
possession  and  oUier  matters,  with  a  right  of  appeal 
to  the  regular  Courts  against  their  Awards.  That 
right  of  appeal  is  by    the  Aot   ef    1S18    subjected  to 
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tho  three   years'   limitation.     But   the   order   for  the 
mutation  of  names  in  the  Register  in  1&43,  to  which 
alone  it  is  important  to  apply  the  three  years'  bar,  does 
not  seem  to  be  an  Award  of  the  same  nature  with  those 
conteoi plated  by  the  Act.     Nor,  in  their  Lordships' 
opinion,  could  the  Award  of  the  Collector  conclude 
any  of  the  que&tions  of  title,  as   distinguished  from 
possession,    w^iich    are    raised    in    this    suit.     These, 
therefore,  can  only  be  afiected  by   the  general  law  of 
Limitation.     The    applicability    of    that   law    to    the 
present  case  depends  very  much  upon  the  nature  of 
the  title  on  which  the  Plaintiffs  are  to   be  taken  to 
rely.     If  they  are  to  be  taken  to  sue  as  the  heirs  of 
Thookranee  Malia   Kooei^j  to  set   aside  a  conveyance 
obtained  from  her  by  fraud,   their  right   of   action 
accrued  at  the  date  of   the  conveyance,  and];their  suit 
was  just  within  even  the  twelve  years'  limitation.     If 
they  are  to  be  taken  to  sue  as  the  next  heirs  of  her 
husband,  to  set  aside   a  conveyance   which,  whether 
fraudulent  or  not^  she,  considered  as  a  Hindoo  widow^ 
was   imcompetent    ta  execxite,  their  right   of  action 
accrued  at  the  date  of  her  death,  and  this  suit  was  cc 
fortiori  within  the  legal  period  of  twelve  years.     Buty 
in  so  far  as  their  title  was  adverse  to  that  o-f    Thook- 
ranee Maha  Kooer — and  it   is  difficult   to  treat   ther 
title  laid  as  not  being  of  that  nature — the  facts  proved 
touching  her  possession  show  that   the   claim  is  ob- 
noxious to  the   objection  that  it  is  barred  by  lapse  of 
time.     The   general  rule,  that  the  possession  of  on© 
member  o-f  a  joint  Hindoo  family  is  the  possession  of 
all,   does  not  apply    where   the    Claimant    has  been 
clearly  excluded.     In  the  latter  case  the  possession  is 
adverse,   and  time  will  run.     The  cases  of  MiihjJdl 
Singh     v.     Gyadutt,      lS5ij     and    Buiueedhur    and 
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1866.^      another  v.    CheJdumnee  LoU^    1852,    in  the  decisions 
JowALA      of  the  Suddcr  Court  of  Agra  for  those   years  respec- 
'"»"  *        tively,   are    instances   of   the  general  rule,  and  of  the 
Dhakum      exception. 

It  is  unnecessary,  however,  to  invoke  the  Regulations 
of  Limitation  if  the  Plaintiffs  have  failed,  as  their 
Lordships  think  they  have  failed,  to  establish  the 
legitimacy  of  either  MoJiiin  Singh,  or  Loll  Singh. 
That  is  an  objection  fatal  to  their  title,  in  whatever 
character  they  are  taken  to  sue.  It  has  been  seen 
that  the  illegitimacy  of  these  persons  was  alleged  by 
the  Thookranne  certainly  as  early  as  18-j7.  Oral 
testimony  of  it,  whatever  that  may  be  worth,  has  been 
given  by  the  Appellant  in  this  suit.  The  Plaintiffs 
have  given  no  evidence  of  the  legitimacy  of  their 
ancestors.  They  seem  to  rest  on  certain  vague  state- 
ments and  admissions  in  the  earlier  Revenue  proceed- 
ings, to  the  effect  that  Loll  Singh  was  the  grandson  of 
the  great  ancestor,  and  the  heir  of  the  Thookranee. 
The  presumption  of  their  illegitimacy  is  almost 
irresistible.  There  is  nothing  to  show  why,  if  they 
were  legitimate,  Mohun  Singh,  and,  after  his  death, 
Loll  Singh,  did  not  share  the  property  with  2\ira 
Singh  ;  or  why,  on  Tara  Singh's  death,  Loll  Singh 
did  not  succeed  to  it.  On  the  other  hand,  the  devolu- 
tion of  the  property  and  all  the  facts  proved  concern- 
ing their  exclusion,  and  the  sole  possession  of  the 
Thochrance  in  succession  to  her  husband,  are  con- 
sistent with  the  hypothesis  that  they  were  legitimate  ; 
and,  as  illegitimate  connections  of  and  dependants  on 
the  family,  received,  b}^  means  of  their  under-tenure 
or  otherwise,  support  and  maintenance,  and  were  to  a 
certain  extent  recognized  as  relations. 

The    case    has    hitherto    been    treated    upon    the 
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assumption,  which  the  Plaintiffs  seem  to  have  made        i^^^- 
part  of  their  case,  that  this  family,    though  converted      Jowala 
to  Mahomedanism,  is  to  be  taken  as  still   conforming;       i^cksh 
to  the  Hindoo  laws    and    usages ;  and    that,    consc-      Dhaeum 
queutly,  the  questions  of  title  raised  in  this  cause  are 
to  be  governed  by    Hindoo    law.     Their    Lordships, 
however,  are  far  from  admitting  the  cori-ectuess  of  that 
assumption.  • 

This  case  is  distinguishable  from  that  of  AbraJiaia 
Y.  Abraham  (9  Moore's  Ind.  App.  Cases,  199).  There 
the  parties  were  native  Christians,  not  having,  as 
such,  any  law  of  inheritance  defined  by  Statute;  and 
in  the  absence  of  one,  this  Committee  applied  the  law 
by  which,  as  the  evidence  proved,  the  particular 
family  intended  to  be  governed.  But  the  written  law 
of  India  has  prescribed  broadly  that  in  questions  of 
succession  and  inheritance  the  Hindoo  law  is  to  bo 
applied  to  Hindoos,  and  the  Mahomedan  law  to 
Mahomedans ;  and  in  the  judgment  delivered  by 
Lord  Kingsduwn,,  in  Abraham  v.  Abraham^  p.  243,  it 
is  sa'd  that  "  this  rule  must  be  understood  to  refer  to 
Hindoos  and  Mahomedans,  not  by  birth  merely,  but  by 
religion  also."  The  two  cases  in  W.  II,  3Iacnaghten'' s 
"  Princ.  of  Hindu  Law,"  Vol.  11.  pp.  131,  132,  which 
deal  with  the  case  of  converts  from  the  Hindoo  to  the 
Mahomedan  faith,  and  rule  that  the  heirs  aecordinir 
to  Hindoo  law  will  take  all  the  Property  which  the 
deceased  had  at  the  time  of  his  conversion,  are  also 
authorities  for  the  proposition  that  the  devolution  of 
his  subsequently  acquired  property  is  to  be  governed 
by  the  Mahomedan  law.  Here  there  is  nothing  to 
show  conclusivejy  when  or  how  the  property  was 
acquired  by   "  the  great    ancestor."     There    was  no 
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^^^^J^      conflict,  as  in  the  cases  just  referred  to,  between  Hin- 

JowALA      does  and    Mahomedans    touching    the    succession    to 

^l^^^       him.     Whatever  he  had  is  admitted  to  have  passed  to 

DHAROif     his  descendants,    of    Tvhom    all,  like    himself,    were 

Singh.        -.r  i  i  ^    • 

Mahomedans ;  and  it  seems  to  be  contrary  to  prin- 
ciple that,  as  between  them,  the  succession  should 
be  governed  by  any  but  Mahomedan  law.  Whether 
it  is  competent  for  a  family  converted  from  the  Hindoo 
to  the  Mahomedan  faith  to  retain  for  several  genera- 
tions Hindoo  usages  and  customs,  and  by  virtue  of 
that  retention  to  set  up  for  itself  a  special  and  cus- 
tormary  law  of  inheritance,  is  a  question  which,  so  far 
as  their  Lordships  are  aware,  has  never  been, 
decided.  It  is  not  absolutely  necessary  for  the 
determination  of  this  appeal  to  decide  that  ques- 
tion in  the  negative,  and  their  Lordships  abstain 
from  doing  so.  They  must,  however,  observe,  that 
to  control  the  general  law,  if,  indeed,  the  Maho- 
medan law  admits  of  such  control,  much  stronger 
proof  of  special  usage  would  be  required  than  ha» 
been  given  in  this  case. 

The  title  advanced  by  the  Respondents,  the  Plain- 
tiffs in  this  suit,  is  that  of  Hindoo  heirs  claiming 
"under  a  Hindoo  title,  and  it  is  not  necessary,  there- 
fore, for  their  Lordships  to  give  any  opinion  upon 
the  question  how  the  case  would  have  stood  if  the 
Plaintiffs'  title  had  been  vested  upon  the  Maho- 
medan law ;  but  as  this  view  of  the  case  was  put 
forward  by  the  Respondents'  Counsel,  in  the  course  of 
his  argument,  their  Lordships  may  observe  that  ife 
does  not  seem  to  them  that  the  Plain tiftV  case  would 
have  stood  any  better  under  the  Mahomedan  than 
uuder  the  Hindoo  law,  for,  according  to   Mahomedan, 
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law,  Muhun  Singh,    if    legitimate    withia  the    wide         i8-o6. 
«ense  allowed  by  that  law  to  the  term,   would  have      Jowala 
taken  an  equal  share  with   Teira  Singh  in  the  inherit-      Buksh 
ance  of    ^'  the    great    ancestor,"    and    Loll  Singh,  if     Dharcm 
legitimate,  would  have  succeeded  to  his  father's  share,      ^^^^^^ 
and  would  abo,  on   Tara  SinrjJi^s  death,  have  come 
in  as  "  residuary"  for  a  portion  of  his  uncle's  share  ; 
and  the  proved    exclusion   of  Mohun    Singh    and  of 
Loll  Singh  would  raise   as  strong  a  presumption  of 
their  spurious  birth  as  has  been  already  shown  to  pre- 
vail against  the  Plaintiifs'  title,  as  rested  upon  the 
Iliudoo  law. 

The  PlaintiSs  having  thus  failed  to  establish  a  title 
to  the  property,  their  Lordships  do  not  think  it  would 
be  right  to  express  a  j  udicial  opinion  upon  the  validity 
of  the  sale  to  Meeta  Ram.  They  will  only  observe 
that  the  principal  ground  on  v/hich  that  transaction 
was  impeached  by  the  Siidder  Court  entirely  fails ; 
Mr.  L^eilh  having  fairly  admitted  that  on  the  evidence 
the  Oiiningabad  estate  must  be  taken  to  have  been 
released  by  the  Court  of  Wards  long  before  the  date 
of  the  sale.  It  may  also  be  doubted  whether  suffi- 
cient weight  was  given  to  the  proceedings  before  the 
Collector  in  1813  and  lS4o.  The  transaction  is  not 
impeached  as  a  purchase  obtained  by  undue  influence 
for  inadequate  consideration,  but  as  one  by  which  the 
property  was  obtained,  under  colour  of  a  fictitious 
sale,  for  no  consideration  at  all.  It  seems  im- 
probable that  so  gross  a  fraud  should  have  escaped 
detection  on  cither  of  the  two  local  investigalion,^ 
referred  to. 

Their  Lordships'  decision,  however,  is  to  be  taken 
to  proceed  wholly  on  the  Plaintiffs'  failure  to  prove  a 
title  to  the  property  ;  and  the  Order  which  they   will 
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iSGO.  luimbly  recommend  Ilcr  Majesty  to  make  is,  tliat  Uio 

OovvALA  appeal    be    allowed ;   that  the   decree  of  the    Sadder 

BuKsH  Qourt    be    reversed ;    that    the   decree   of   the   Zillah 

DHARrM  Court,  dismissing  the  PiaintiftV   suit,  do  staiul ;  and 

.si>Gu.  ^^^^^^  ^^^  ^^^^_,  ^^  ^^^-^  appeal  be   paid  by   the  Eespon- 

dents. 


XvAVAL  SiDiiEE  Xuzuit  Ai.LY  Kiiax         Appellant ; 

AXD 

Ea.tati  Oioodiiyakam  Khan         -         -     Respondent* 

On  appeal  from  the  II!<jh  Court  of  Judicature  at 
Fort    William^  in  Beuijal. 

26tiireb.^  XlIIS  was  an  appeal  from  two  decrees  of  the  High 
^i!!!l-  Court  of  Bciifjal^  bearing  date  respectively  the  1st  of 
Adccrcoof  janiKir}/,  1863,  and  the  r2th  of  January^  1861,  made 

foreclosure  '^ ' 

made  in  1847 

by  the  Su-  *  Present :  Members  of  the  Judicial   Commit  fee,— The  Eight 

preme  Court   jjoii.  the  Lord  Justice   Knight  Bruce,  the  Eight  Hon.  the  Lord 

atCalCUtta\va.S  i         -r..     i   ,     -i-r  o-        t  ^T-■^T  /-^    ■>     ■^  1 

irieouliirly      Justice  Turner,  the  Itiglit  Hon.  bir  James  \\  ilhaui  Colvile,  and 
obtained.  The  ^^le   Eight  Hon.  Sir  Edward  Yaughan  Williams. 
laortsa^ecs  °  n,      t->-    i  ^  tt        c-    t  t-»     i 

sold  the  moit-       Assessor  : — Ihe  Eight  Hon.  bir  Lavn-enee  Peel. 

tjagcd  estate 

to  ^4.,  """ho,  in  execvition  of  the  decree  of  foreclosure.  -^-Mch  ho  had 
also  purchased,  dispossessed  the  mortgagor.  The  Mortgagor  in  18-18 
iiled  a  13ill  in  the  Supreme  Court  to  set  aside  the  foreclosure  decree, 
and  to  redeem  the  mortgaged  estate.  ^4.  -^-as  a  party  to  that  .suit, 
hnt.penihiite  ///(•,  having  wilfully  suffered  the  estate  to  fall  intf)  arrears 
of  Government  revenue,  entered  into  an  agreement  with  .1/.,  whereby 
it  was  agreed  that  M.  should  bid  for  the  estate  when  sold  by  auction 
at  a  sum' less  than  its  actual  value.  At  the  Government  sale  J/. 
purchap(!d  the  estate  nnia.incf,  and  it  was  subsequently  assigned  to 
other  alienees,  Bcnanee.  At  tlie  time  of  the  sale  to  ,1/.,  the  suit  forre- 
demption  by  the  mortgagor  was  pending:,  and  the  (?ourt  afterwards  set 
aside  the  decree  of  foreclosure,  and  thereby  made  the  estate  in  the 
posses-sion  of  ^4.,  urder  his  title  from  the  uK.rtuagees,  subject  to  the 
equity  of  redemption  of  the  mortgagor.     A  piaint.  in  the   nature  of  a 
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by  ~SLi\  -Justice  Ba//k'/  and  Mr.  Justice   GdinphcU^  in        i^gg.^ 

a  (livisioaal  braricU  of  that  Court.  Nawab 

The  last  of   these   decrocs,    which   Avas   made  on  a      ;^L4[7k 

review    of  the    fortiior,  afHrmcd    it,  with  some    slii^'ht  Ally  Khan 

variation,  which  it    is    unaecessary  to    specify.     The       j^  jah 

iirst  decree  reversed   tlie  decision  of  the  Zll'ah  Court       ()"">"- 

jiyakam 

of  Midnapore.  made  in  a  suit  in  which  the  present  Ku^^'- 
Bespondent  was  the  sole  I'laintil^  for  redeir^ption  and 
])ossession  brought  by  liim  as  Mortgagor  against  tlie 
several  Defendants,  who  were,  firstly,  tlie  represen- 
tatives of  the  original  Mortgagees,  Anshootosh  Dch 
and  Fromothonauth  Deh^  respectively ;  secondly, 
the  Eeceiver  of  the  estate  of  Promoihonaufh  Deb; 
thirdly,  the  Executors  of    one  John    Conqrton  Abbott, 

supplemental  suit  was  filed  in  LSGO  by  the  iSfortgagor  in  tlie  Court  of 
the  D'strict  where  the  estate  wap;  situate,  fur  j)Oss  ission  consc'.iuent  upon 
i-o<ler!i[)tiou,  charging  gene '•ally  the  whole  irinsaction  as  between  thsj 
Mortgagees,  the  purchaser,  and  subo3f|uenb  alienees,  to  have  been  col- 
lusive and  fraudulent.  The  D.'fmdant  den'od  collusion  or  fraud,  and 
pleaded  in  bar  :  first,  the  Act,  No  I.  of  184j,  see.  24,  requiring  the  suit 
to  be  brought  within  one  year  of  the  Government  sale ;  secondly,  tho 
genei'al  lawof  Limititions,  Bni.  Reg.  III.  of  1793,  sec.  14,  the  suit  not 
having  been  brought  within  twelve  years  from  the  time  when  the  cause 
of  artioii  accrued.     Hoi  d  by  th'^  Judicial  Committee  : — 

First,  that  the  decree  of  the  Supreme  Court,  setting  aside  the  fore- 
closiu'o,  placed  the  possession  of  A.  upon  the  footing  of  a  Mortgagee  in 
possession,  and  that  from  that  time  his  title  and  his  possession  were  in 
lU'ivity  with  them')rtga.?o  title,  and  no  longer  constituted  such  an  adverse 
jiossession  as  could  be  pleaded  in  bar  to  the  suit,  under  Ben.  Keg.  III. 
of  lido,  see.  14. 

Second,  that  as  there  had  been  a  fraudulent  sale,  under  Act.  No.  I.  of 
1S4.5,  by  A.,  the  Mortgagees'  representative  in  possession,  that  Act  did 
not  apply  so  as  to  defeat  the  Mortgagor's  enxiity  of  redemption,  and  that 
the  sale  was  to  lv3  considered  as  a  private  sale,  and  impressed  a  trust  on 
the  estate  which  passed  under  it. 

Held  further,  that  as  there  was  a  fraudulent  agreement  between  the 
Mortgagees'  representative  in  possession  and  the  purch  iser  at  the 
Government  sale,  both  were  esto-pped  as  against  the  iSIortgagor,  from, 
relying  upon  the  illegality  of  their  contract. 

The  effect  of  a  foreclosure  decree  in  the  Supreme  Court  in  a  mortgage 
suit  between  Hindoos  is  equivalent  to  a  decree  establishing  proprietary 
rieht  in  the  Courts  in  the  Mofussil  in  a  similar  suit. 

Bv  the  procedure  of  the  ''onrts  in  Tmlin,  the  Courts  are  bound  to  pro- 
ceed according  to  th"  facts  alle.ijel  in  the  p'aint,  and  not  to  refuse  to 
1  ry  issues  of  fact  upon  the  m-'rlts,  on  the  ground  of  the  legal  effect  of 
the  facts  alleged  in  th-"  plaint. 
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1866,  doceasoJ  ;  fuiirdily,  one  Alexander  W Arthur  ;  fiftlih', 
N.^WAB  the  iW/(;«^  Ndzim;  sixthly,  the  Executrix  of  a 
NuzuR  ^^^^^sed  Mahomedaa  servant  of  the  Naivab  Naziin  ; 
AiLY  kiiAN  and  lastly,  the  Appellant.  The  connection  of  these 
Bajah  parties  respectively  with  the  redemption  suit  of  the 
nxAi^l'-A  Plaintiff  will  more  particularly  appear  hereafter. 
Khan.  The  decision  of  the   Judge  of  the  Zillah  Court   dis- 

missed the  suit  of  the  Plaintiff,  the  now  Respondent, 
with  costs,  upon  certain  objections  on  points  of  law 
which,  in  the  opinion  of  the  Judge  of  that  Court,  in- 
terposed a  bar  to  the  further  prosecution  of  the  suit. 
The  Plaintiff  was  not  permitted  to  go  into  proof  of  his 
case  on  the  merits.  From  this  decision  the  Plaintiff 
appealed  to  the  High  Court ;  and  that  Court,  differing 
in  opinion  from  the  Court  below  on  the  legal  points 
upon  which  it  had  proceeded,  reversed  the  decision 
and  remanded  the  suit  for  trial.  The  present  appeal 
was  brought  from  that  decision. 

The  suit  in  the  Tiilhih  Court  was  brought  for  re- 
demption and  possession  consequent  on  redemption 
of  certain  valuable  estates,  particularly  described  in 
the  plaint,  constituting  the  Plaintiff's  ancestral  Zcmin- 
ilarij.  The  title  asserted  was,  that  of  a  Mortgagor 
seeking  to  redeem,  against  Mortgagees  represented  by 
their  representatives  in  estate,  and  against  subsequent 
alienees  of  the  Zemindarfj  taking  subsequently  to  the 
Mortgagees,  and,  as  the  Plaintiff'  contended,  taking 
derivatively  from  tlion^,  and  subject  to  his  title  to 
redeem. 

One  of  the  points  was,  whether  the  plaint  sufficiently 
connected  the  present  Appellant,  whom  it  stated  to 
be  in  possession  of  the  property,  with  that  mortgage 
title  originally  iu  the  Mortgagees,  the  IJcbs^  so  as  to 
show  a  i^rlmd  facie  case  for  iucludiuGr  hi:n  iu  this 
redemption  suit. 
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The  suit  was  stated  by  the  Hesponderit  to  ho  sap-         186G. 
plemental,  iu  its  nature  and  object,  to  the  one  in  the       Xawab 
Supreme  Court  for  redemption  of  the  same  property,       nu/i-T 
brought  by  the  same  Plaintiff  against  the  two   Debs  Ally  Khas 
originally,  and  by  amendment  agaiust  Jo/r?.  Compton       Ra.j'ak 
Abbott.     It   was  further  urged   by   the   Respondent,      hya^hIVs 
that  as  some  of  the  Defendants  against  whom  relief       Kuan, 
was  asked  in  this  suit,   viz.,  the  parties  abov^e  enume- 
rated after  Alexander  3I\4.7'thur,  were   not  subject  to 
the  jurisdiction   of  the  Supreme   Court,  the  Plaintiff 
had  sued  in  the  Zillah  Court  of  Midnapore  by  reason 
of  that  defect  alone. 

The  Plaintiff,  as  the    oldest  son,   was  the  head  of 
a  Hindoo   family   of    distinction.     A   litigation    had 
arisen  between  him  and  other  members  of  his  family, 
and    to   provide   funds   he    had   become    a   borrower 
from    the    Debs.     Their    advances    were    secured   by 
mortgages  taken  at  different  times,  one  of  which  was 
stated  to  have  been  a  Bengalee  mortgage  ;   the  nature 
of   the   others  did  not   appear.     The  Mortgagor  and 
the    Mortgagees    were    Hindoos.      The    Mortgagees 
obtained  on  the  25th   Majj^   1817,    a   decree   of  fore- 
closure iu  the  Supreme  Court  against  the  Mortgagor. 
This  decree  was  irregularly  obtained,   and  was  subse- 
quently set  aside.     "Whilst  this  decree  for  foreclosure 
was  in   force,   viz.,    on  the   IQth   of  Jtine,    1847,  the 
Debs   sold   the    Zeniindarfj   to   John   Campion   Abbott, 
He,  after  his  purchase,  in  execution  of  the  decree  of 
foreclosure,  which  he  had  also  purchased,  dispossessed 
the  Plaintiff.     It  did  not  appear  that  the  Mortgagees 
had   been   in  possession.     The    contrary   was    to    be 
inferred.     The   possession   was  first   acquired   whilst 
the   foreclosure  decree  was  in    force,    by    Abbott  as 
owner,  and  not  in  privity  with  the  mortgage  title. 


ib66.  rv^Q  eiJect  of  a   foreclo.s;ire  docree  in   the    Supremo 

Naav-ab      Court  iu  a  mortgage  suit  between  Iliadoos,  is  equiva- 

NLr/cii       If^'^t  to  a  decree  estabiisiimg  proprietary  ngiit,  iii  the 

LLY  KuAx  Company's  Courts,  ou  sim.ilar  suits  on  the  like  instru- 

Rajah       ments. 

HYAUAM  Oil  tlie  2ud  of  Feoni'irij^    iSiS,   the  Plaintiff  filed 

Khan.       j^-^  jy^^   ^^    Complaint    on    the    equity    side    of    the 
Supreme  Court,  to  set  aside  this   foreclosure   decree, 
and  to  redeem   tJie  Tiemimiarfj.     The  Bill  was  origi- 
nally filed  against  the  DJ)$  only  ;   but  on  its  appear- 
ing, by  their  answer,  that  th?v  had  sold  to  Abbott,  he 
was  made  a  party  to  the  suit.     After  he  was  made  a 
party,  and  on  the  15th  of  April,  1818,  he  entered  into 
an   agreement  with   M'' Arthur,  which  agreement  was 
filed   Avith    the  plaint,  in  the  suit  in  appeal.      This 
agreement,   after  reciting  that  Abbott  was  well  seized 
of  or   otlierwise  entitled  to   the   Zeinindarij,   that  the 
same  was  in  arrear  for  revenue,  and  was  advertised  for 
sale  of  arrears  of  revenue,   proceeded   to  stipulate  as 
between   these   two  persons,    that   M^Arthur    should 
purchase   the  Ttomiiidary  for   the  sum  of   three    lac^^ 
in  case  the  estate  did  not  sell  for  more  at  the  revenue 
sale  ;   that  he   would  pay  to  the   Government,    if  he 
sliould  be  declared  the  purchaser,  the  sum   for  which 
the  estate  might  be  s  dd  ;  aufi  thiit  he  would,  within 
a  certain   time  after  ho  should  be  declared  the  pur- 
chaser,   and   have     obtained   the   usual   certificate  of 
title,    pay    to    Abbott    the    difference    between   three 
lic><  and   the  sum   for   which   the   estate  should  have 
been  sold.     At  this  time  the   suit  of   the  Plaintiff  in 
the  Supreme   Court  for   setting  aside   the  foreclosure 
decree,    and    for    redemption,     was    pending.      The 
Court,   by  its  decree,    dated   the    16th  of    November, 
18o2,  set  aside  the  decree  of  foreclosure,  and  thereby 


OK    APPEAL    fROW     THE     EASl     INDIES.  t>40 

made  the    Tiemiadary   in    the    possession    of  Abbott.,        ^^'^^• 
under  his  title  from  the  Debs^  subject  to  the  right  of       Nawab 
redemption  by  the  Plaintiff.       This  right  was    ex-       nuzup/ 
pressly  declared  bj^   the  judgment  in  the  following   ^^^^  Khan 
passage  : — "  We  think,  therefore,  that  there  must  be       Rajah 
some  decree  tor  redemption  against  Abbott.,  who,  if      hyaka-u 
the  objections  arising  upon  the  form  of  the  record  be       Khan. 
answered  (which  objections  the  Court  had  overruled), 
can  stand   upon  no  better    footing    than    the  Debs^ 
whose  title  he  purcliased." 

The  effect  of  this  judgment  was  to  place  the  posses- 
sion of  Abbott  upon  the  footing  of  that  of  a  Mortgagee 
in  possession,  and  from  that  time  his  above  declared 
title  and  his  possession  were  in  privity  with  the  mort- 
gage title,  and  no  longer  constituted  an  adverse 
possession.  By  the  reversal  of  the  irregular  fore- 
closure decree,  the  Mortgagor  was  restored  to  his 
original  and  legal  relation  to  the  mortgage  title. 

After  Abbott  had  been  made  a  party  to  the  redemp- 
tion suit,  Promothonaiith  Deb,  one  of  the  Defen- 
dants, died,  and  the  suit  was  revived,  and  other 
parties  were  made  Defendants  by  ,  a  Bill  of  revivor 
and  supplement.  The  personal  representatives  of 
Promothonauth  Deb  were  made  parties,  together  with 
M*" Arthur  and  one  George  Lindsay  Young ^  and  the 
Natcuib  Nuzim  and  the  representatives  of  Sauduck 
Ally  Khan,  out  of  the  jurisdiction  of  the  Court,  were 
also  named  as  Defendants.  These  parties  were  stated 
to  have  been  introduced  as  Defendants  in  consequence 
of  some  discovery  which  had  been  obtained  by  the 
answers  previously  put  in.  The  agreement,  how- 
ever, betv>'een  Abbott  and  M^ Arthur  previously 
mentioned,  of  the  l5th  of  April,  1848,  was  then 
unknown  to  the  Plaintiff',    and  the  new  Defendants 

VOL,  X.  u  2 
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18G6,        wore  made  parties  upon  allegations  that  at  the  sale  for 

Nawab      Ihe  arrears  of  reventie  inferred   to  in  the  agreement^ 

NczT?     M'' Arthur  had  purchased  Benamee  for  Abbatt  and  the 

Ally  Khan  /)^j<v  j^^^  ^i^^t  they  hrrd    sold  to  Saiidiick   Allti  Khan, 

Eajau       Tvho  had   purchased    Benamee  for  the  Kemctb   Nazim, 

byaeam      -^^  would  swell  the   naiTatire  of  the   facts  of   the-  case 

Khan.       which  preceded  the  present   suit   to   an  imnecessary 

length,    if   the   precedent    litigation    were    followed 

minutely  through   all   its  stages.     It   will   suffice  to 

state  that  Sauducli  Albj  Khun   and  the  Natvab  Nazim 

did  not  appear  to  the  Bill,  an(i  that^  upon  M*- Arthur s 

answer  coming  in,  and  it  a]Tpearing  by  it  that  he  hari 

conveyed  to   Sanduck  Alb/   Khcm^-  Benamee^   for  the 

Ncuval/  Nazim,   he  was  dismissed   from  the  suit,  and 

a  decree  for  redempti-oQ'  was  made  against  the  other 

parties  who  had  appeared  in  the  suit.     This  decree 

bore  date  the  16th  of  November,  1S5^2. 

That  decree,  together  with  the  agreement  of  the 
15th  of  April,  1S48,  and  another  document,  were 
annexed  by  the  FlaintiS  to  his  plaint  in  the  suit  unde? 
appeal.  The  decree  declared  that  the  "  Plaintiff,  aa 
between  himself  and  the  Defendant  in  those  suits,  waa 
entitled  to  redeem  the  mortgaged  premises  in  the  Bill 
mentioned,  notwithsta-nding  the  said  final  foreclosure 
Order."  The  title  to  redeem  was  declared  as  to  all 
the  mortgaged  premises,  and  not  simply  as  to  those 
which  could  be  recovered  in  that  suit,  though  the 
decree  bound  those  only  who  were  parties  to  the 
suit  at  the  time  when  it  was  pronounced,  and  at 
that  time  ]\P Arthur  had  ceased  fo  be  a  party  to 
the  suit.  In  a  subsequent  part  of  the  decree  it 
was  ordered  ''  that  the  Master  should  inquire  and 
state  to  the  Court  what  portions  of  the  mortgaged 
premises  had  been  sold  since  the  s-:ime   came  into  the 
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f)0ssessioii  of   John   Canipton    Abbott   for   arrears   of        ^^6^- 
Oovernment  revenue,  er  otherwise,  and  to  whom  the      Nawab 
same  respectively  had  been  sold ;   and  if  he  should      Nc^zu^t^ 
find  that  any   had  been  so   sold,  he  was  to   take  an  ^^^^  K"-^^ 
account  of  all  moneys  which    had   been  received  by       Rajak 
or   come   into     the    hands  of    the    Defendant,    John     H^^RAii 
Cam/) ton  Abbott,  or  any  person  or  persons  by  his  Order      Khan, 
€)r  for  his  use  ia  respect  of  the  purchase  money  arising 
from  such  saks,   or  ©f  the  surplus  proceeds  of  such 
Oovernment  sales,  if  any,   or   which,   but  for  his  or 
their  wilful  default,  might  have  been  Teeeived."    This 
portion  of  the  decree  furnished  one  of  the  grounds  ou 
which  th<3  (Judge  of  the  Zitlah  Court  proceeded  in  his 
dismissal  of  the  Plaintiffs  suit. 

The  decree  also  directed  certain  inquiries  in  the 
Master's  office ;  and  in  the  due  prosecution  of  those 
inquiries,  M^irtkur  was  subsequently,  on  the  17th 
oi  August y  1854,  cKamined  before  the  Master.  This 
examination  first  disclosed  to  th-o  Plaintiff  the  exist- 
t^nce  and  contents  of  the  agreement  between  M'' Arthur 
«nd  Abbott  of  the  l5th  of  April,  1848.  M'Arthur's 
■I'xamiuation  further  disclosed  that  there  wus  an  agree- 
ment between  him  and  Abbott,  that  the  latter  should 
«uft'er  the  revenue  to  fall  into  arrear,  in  order  that  the 
estate  might  be  sold  for  arrears  of  revenue ;  and 
further,  that  he,  Abbott,  should  not  bid  for  the  estate, 
jr Arthur  explained  that  bis  reason  for  wishing  Abbott 
not  to  bid  was  to  prevent  its  going  above  the  three  lacs. 

This  discovery  led  to  the  institution  of  the  present 
«uit.  The  plaint  in  this  «uit  was  filed  on  the  30th  of 
Maij,  1860.  In  the  plaint  it  was  stated  that  posses- 
sion was  given  to  M^ Arthur  under  the  certificate  of 
title,  consequent  on  the  sale  for  arrears  of  revenue., 
on  the  1st  of  June,  1818.     The  plaiut  was  for  posses- 
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1866.        sion   consequent  upon  redemption.     The  relation  to 
Navab      this  suit  of  the  several  parties  who  are  above  men- 
Nuzu'iT      tioncd  to  have  been  made  Defendants  to  it,  sufficiently 
Ally  Khax  appears  by  what  has  been  already  stated,  except  that 
Eajah       the  Defendant,  Sidhee  Niizur  Alhj  Khan,  the  Appel- 
Ojood-      I'^Yii,  was  described  as  in  possession,  collusively  with  tho 
Xhax.       Isatvab  Nazim.     The  plaintifi  in  his   plaint   alleged, 
Avith  respect  to  all  the  parties  whose  interest  aiose  upon 
and  after  the  sale  for  arrears  of  revenue,  that  is  from 
the  Nawab  Nazim  inclusively  down  to  and  including 
the  present  Appellant,  that  they  took  fradulcntly  and 
collusivel)\     It  was  objected  for  the  Appellant,  that 
the  plaint  did  not  connect   him  with   that  charge  of 
fraud  and  collusion,    but  the   following  words  in  the 
plaint,  viz.  :  "  the  collusive,  fraudulent,  and  fictitious 
auction  sale  like  a  private  sale,''   evidently  referred  to 
that  sale  which  ^the  Plaintiff  treated   as   the   fraudu- 
lently interposed  bar  to   his  redemption,   viz.,  that  at 
which  M\irtkiir  Avas   declared  the   purcliaser  ;   for  iu 
a  subsequent  part  of  the  plaint  that  sale  and  the  agree- 
ment between  M'' Arthur  and  Abhoft^  of  the  15th  of 
April,  iSlSj   were  referred,    to  and   the  words,  "and 
the   subsequent   transfers,"   following  on   the  words 
"  the  collusive,   fraudulent,  and  fictitious  auction  sale 
like  a  private  sale,''  plainly  meant,  as  the  sense  import.% 
all   those   transfers    between    the  parties    whom    the 
Plaintiff"  made,  in  person  or  by  representation,   De- 
fendants, by  derivation  of  title  from  the  JSaivab  Nuzlniy 
and  the  words,    "  being  declared  collusive,"  imported 
that  the   Plaintiff'  ought  by  his   suit   to   have   them 
so  declared.     The  repitition   of  the   words  "  private 
sale,"  and  the   more  formal  conclusion,    viz.,  "  As  the 
said  sale  look   place  in   the  mode   described  above,  so 
it  CHRUf^f  bp   viewed   in  I  ho  li^^hl  of  a  salo  for  arroa.r^ 
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of  revenue,  but  is  to  be   treated  as  a  private  one,''        ^s^^- 
clearly  marked  on   what  legal  ground,  whether  sound       Nawab 
or   unsound,   the    Plaintiff  meant  to  found  his  title       nuzur' 
to  redeem  as  a.Q:ainst  those   of  the  Defendants  whom  ^^^^  Iuia^i 
his  former  decree    in    the    Supreme    Court    did  not       Evjah 
reach.     Their  Lordships,  therefore,   were  of  opinion      Hv-^urM 
that  there  was  sufficient  allegation  in  the  plaint  to       Kuax. 
connect  the  Appellant   with  the   charge   of  fraud  and 
collusion. 

The  Plaintiff  swore  to  the  truth  of  his  plaint. 
The  answers  of  the  Defendants  were  taken.  That 
of  the  Appellant,  in  the  second  and  third  articles, 
relied  on  the  pendency  of  the  suit  in  the  Supreme 
Court,  and  on  the  Plaintiff'\s  right  not  being  estab- 
lished there.  In  the  fourth  article  he  relied  on  cue 
special  law  of  Limitation,  sec.  24,  Act,  Xo.  I.  of  1845, 
and  insisted  that  as  the  suit  was  not  brought  within 
one  year,  the  sale  could  not  be  set  aside.  In  the  sixth 
he  relied  on  the  general  Law  of  Limitation,  sec.  14, 
Ben.  Eeg.  Ill,  of  1793.  In  the  seventh  he  denied  col- 
lusion. The  answer  of  the  Nawah  Nazim  raised  the 
same  questions  on  the  law  of  limitation  of  suits.  He 
objected  further,  in  his  third  article,  that  the  Govern- 
ment should  have  been  made  a  Defendant,  the  suit 
being  to  set  aside  the  revenue  sale.  He  denied  the 
charges  of  fi'aud  and  collusion,  and  insisted  that  if 
the  Plaintiff'  had  been  wronged  he  had  his  claim  for 
damages  against  Abbott  and  others. 

The  Plaintiff's  Vakeel  was  examined  by  the  Court 
as  to  the  meaning  of  the  Plaint  and  the  nature  of  the 
fraud  charged.  That  exauiinaiion  did  not  carry  the 
matter  further  than  the  plaint  itself. 

The  first  and  second  issues  were  on  the  law  of 
Limitation,  as  nbove  stated.  The  third  related  to 
the  GoYcrnment  not  being  a   party,  the  suit  being  to 
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J8r>6.       reverse  the   salo.     T]ie  fourth   was   on   the   cfieet  of 
Kawab      the  pendency  of  the  suit  in  the  Supreme  Court.     The 
NrzuK^      fi^^^'  rehited  to  the  form  of  the  phiint. 
Ally  Khan       "j^i^q  Zillak  Judge  decided  against   the  Pkiintiff  on 
Rajah      the  first,  sccond,   third,  fourth,   and  fifth  issues  ;  the 
HYARAM     defect  of    form  to  which  the  fifth    issue  related,  he 
^^^^-      declared  to  be  amendable  ;  but  as   he   considered  the 
suit  to  be  barred  on  the  other  grounds  of  the  limita- 
tion law,  and  the  nature  of  the  decree  in  the  Supreme 
Court,  he  made  no  amendment. 

The  High  Court,  on  appeal,  decided  that  the  suit 
M'as  not  brought  to  set  aside  the  revenue  sale  ;  that  it 
was  not  barrcd  by  efiiuxion  of  time  ;  that  the  pendency 
of  the  suit  in  the  Supreme  Court,  at  the  time  of  the 
institution  of  the  above  suit  (afterwards  in  the  High 
Court,  which  had  been  substituted  for  the  Supreme 
Court),  and  tho  decree  given  in  that  suit,  were  no 
bar  to  the  prosecution  of  the  claim. 

The  Court  further  considered  that  JF Arthur  and 
uihbott  could  not  allege  their  own  wrong,  and  tliat 
a  trust  micrht  be  fixed  on  the  estate  of  M'' Arthur  in 
favour  of  the  Appellant  without  disturbing  the  Govern- 
ment sale  ;  and  with  this  declaration  of  the  law  they 
remanded  the  cause  for  trial.  The  present  appeal  was 
brought  fi\»m  this  deoree  (ct). 

The  Attorney-General  v.  (Sir  R.  Palmer,  Q.C.), 
and  Mr.  A.  K.  Stephenson^  for  the  Appellant, 
and 

Mr.  Rolt,  Q.C.,  and    IMr.   Lcith^  for   the  Kespon- 
dent. 

It  was  argued  : — 

First,  upon   the  pleadings  (I)  that   the  plaint  con- 

(a)  See  case,  ante.  p.  322,  on  the  application  to  stay  proceedings 
in  thf  Coni-t-  beloiv.  pending  the  appeal  to  England. 
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fainod   no  distinct   charge   of  frand  against  the   Ap-       i^'*- 
pcUant  or  tlie  other  Defendants,   and   \yas,   therefore,       Nawas 
bad,    under    /^en.    lieg.    II.    of    1805,     see.    3,    and      nu/xk 
Act,  Xo.  VIII.   of   1859,   sec.   26;  and  (2)  that  h^^^^^J^^^^^ 
could  not  be  called    npon  to  defend    his    title  and       Rvjak 
possession  od  any  general  allegation  of  fraud  as  con-      uyakaji 
tained  in  the  plaint,   so  as  to  connect  him  with   the       I^^^^an, 
Mortgagees,  the  Debs,  and  entitle  the  Respondent  to 
make  him  a  patty  to  the  redemption  suit. 

Second,  as  to  the  operation  of  the  Regulations  of 
Limitations  as  a  bar  to  the  suit,  that  (I),  if  the  state- 
ment in  the  plaint  was  correct,  that  the  Respondent 
was  dispossessed  from  the  ord  of  October  to  the  5th 
of  November^  1847  ;  and  if  that  was  to  be  taken  as  the 
date  of  the  accruing  of  the  cause  of  action,  more  than 
twelve  j'^ears  had  elapsed,  or  (2)  if  the  cause  of  action 
accrued  on  the  30th  of  il/a//,  1848,  when  the  certifi- 
cate of  sale  was  granted  to  the  Defendant,  M'-ArthiWj 
as  the  auction  purchaser  of  the  Respondent's  pro- 
perty, twelve  years  had  equally  elapsed,  and,  there- 
fore, that  the  suit  was  barred  by  Ben.  Reg.  III.  of 
1793,  sec.  14,  Rajah  Enayet  Ilossien  v.  Sayud  Ahmad 
Reza  (a)  was  referred  to  on  this  point. 

Third,  it  was  insisted  that  on  the  correct  interpre- 
tation of  the  provisions  of  Act,  No.  I.  of  1845,  relating 
to  sales  by  auction  for  arrears  of  revenue,  that  Act  was 
intended,  not  only  for  protection  of  the  revenue,  but  to 
give  security  to  titles  to  purchasers  at  sn(;h  auctions  ; 
and  to  protect  the  holder  of  a  title  obtained  at  such 
auction,  or  his  assignee,  from  having  their  titles 
questioned  in  a  Court  of  Justice,  except  under  the 
circumstances  mentioned  in  the  24th  section,  or,  that, 
at  all  events,  the  Mortgagor  was  bound  to  make  good 
C«)  7  Moore's  lud.  App.  Cases,  238. 


652  CASEP     (K    THif     i'klVY     CUCNUfL 

l!!li'        ^^   ^^^®   purchaser,   a   stranger,    the  purchase   money. 
NAV.-AB      Hope  V.   Liddell  («),  Rorke  v.  Errington  (6),  Power  v. 
Nuzur"      -^i'^^^'^5  ((?),  i\''(9r?/i  V.   ^?25^//  (c?)j  r/^<?  Bishop   of  Win- 
Ally  Khax  c/^^^^^r  V.  Paine  (e). 

Rajaii  Fourth,    that   even    if   there     was   fraud    on     the 

Bv!vR.Tii  Mortgagor  committed  by  Abbott  and  JSP  Arthur  y  in 
KiiAx.  procuring  a  sale  by  auction  for  arrears  of  revenue 
designedly  inci.rre^l,  and  that  the  sale  was  a  secret 
sale,  the  remedy  was,  under  Act,  No.  T.  of  1845,  by  a 
personal  action  for  damages,  and  not  for  the  relief 
sought  by  the  plaint. 

^'^'^^.SG?*^^'       Judgment  was  reserved,  and  now  delivered  by 

The  Eight  Uon.  Sir  Edward  Y.  Williams. 

After  stating   the   above  facts,   his    Lordship   pro- 
ceeded as  follows : — 

Before  entering  upon  the  particular  questions  raised 
by  this  appeal,  it  may  be  right  to  observ^^,  that  the 
Courts  in  Pndia^  in  disposing  of  the  case,  were  bound 
to  proceed,  as  the  High  Court  appears  to  have  pro- 
ceeded, upon  the  facts  alleged  by  the  plaint,  and  upon 
the  assumption  of  the  truth  of  those  facts.  When  a 
Plaintiff,  on  certain  alleged  facts,  asks  relief,  and  is 
unable  to  obtain  a  trial  of  the  facts,  and  a  hearing  on 
the  facts  that  he  may  establish,  by  reason  of  the  con- 
clusions of  law  which  the  Jud^e  forms  on  the  case  in 
~  its  then  condition,  justice  requires  that  the  Court 
should  proceed  upon  the  Plaintiff's  allegations.  The 
case  must  be  determined  as  if  it  had  raisen  on  a 
demurred  to  a  pleading   or  to   evidence   where  such 

{a)  21  Beav.  183.  {h)  7  H.  L.  Cases,  G17. 

{<■)  10  H.  L.  Cases,  645.         {d)  2  P.  Will.  618. 
('')  11  Yes.  194. 
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"procedure  exists.     Courts  cannot  be  justified  in  re-        i^^g. 
fusing  to  allow  cases  to  go  to  proof  upon  any  other       Nawab 
assumption  than  that  the  facts  alleged  are  capable   of       nuzcr 
proof,  and  are  proved.     This  assumption  of  the  truth  Ally  Khan 
of  the  facts  alleged  must,  however,  be  limited  to  the       Bajah 
consideration  of  the  legal  effect  of  the   facts  alleged      HY^ARTi 
upon  the  bars  raised  against  the   trial  of  those  facts,       Khan. 
and  their  Lordships,  therefore,   abstain  from  express-' 
iug  any   opinion  upon  the  points  urged  at  the  Bar, 
which  do  not  arise  out   of  the  Plaintiff's  pleadings 
and  documentary  proofs,  or   which,  if  they  arise,    are 
not  necessary  to  the  decision  of  this  appeal.     Observa- 
tions were  made  by  Mr.   Leith  upon  the   omissions  in, 
and  nature  of,  the  answers    put  in  by  the  Defendants 
to  the  Respondent's  plaint ;  but  their   Lordships,   for 
the  above  reasons,   do  not  think  it  right  to  refer  to 
those  observations.     The  answers  can  only  be  looked 
at  for   the  purpose  of  ascertaining  whether  they  raise 
the  legal  bars  insisted  on.     Throughout  the  following 
observations   their  Lordships  must  be   understood  to 
proceed  upon    a  hypothetical    case  of  fraud,  and  to 
express  no  opinion  on  its  truth  or  probability. 

The  first  bar  to  the  Plaintiff's  claim  set  up  by  the 
Appellant  was  that  of  limitation  of  suit  by  efiluxion 
of  time.  The  first  period  of  limitation  insisted  on 
by  the  xlppellant  was  that  under  Act,  IS'o.  I.  of  1845, 
sec.  24.  That  objection  necessarily  supposed  the  suit 
to  be  brought  to  set  aside  the  revenue  sale ;  this 
remedy,  however,  the  suit  did  not  seek,  but,  relying 
on  the  agreement  of  the  15th  of  Apr  11^  1848,  antece- 
dent to  the  sale,  the  Plaintiif  claimed  a  right,  as  it 
were,  to  confess  and  avoid  that  sale,  by  imposing  a 
trust  on  the  estate  which  passed  under  it.  The  ques- 
tion, therefore,  as  to  this  period  of  limitation  is,  whe- 
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1866.        ther  the  Plaintiff  is  well  founded  in  claiming  the  right 
Nawab      thus  claimed  by  him,  in   effect  whether  the   Plaintiff 
XczcR       ^^^  treat  the  auction  sale,   as  against  those   Defen- 
Alt.y  Khax  dants  who  rely  on  it,  as  a  private  sale.    Before  dealing 
with  this  point,  however,    it  will  be  convenient  to 
consider  the   other  period  of   limitation  on   which  tlie 
Appellant  relies  as  a  bar,^  the  general  law  of  limita- 
tion of  twelve  years.     As  to   this,   it   is   sufficient  to 
observe  that  mi  the  allegations  in  the  plaint  that   bar 
cannot  be  set  up  ;  for   the   title  and  possession  of  the 
Defendants   against  whi)m  tlie  redemption  is  prayed 
by  this  suit,  is  expressly  alleged  to  be  founded  on 
fraud.     This  period  of  limitation,   therefore,    may  be 
laid  out  of  the  case ;  and  we  come  tl^^n   to  wliat   has 
appeared  to    their  Lordships   to  be  the  real    question 
in   the  case  (the  question   to   which  we  have   above 
referred),  whether  the  Plaintiff'  can,   in  point  of  law, 
insist,  notwithstanding  the  auction  sale  for  arrears  of 
revenue,   that  as  against   liim,  that  sale  ought  to  bo 
viewed  as  a  private  sale.     The  title  to  redeem  in  this 
suit  as  ai^ainst  the  parties  subseo.uent  to   Abbott    is» 
rested  on  that  ground,  and  the  case  which  the  Plaintiff 
alleges  by  his  plaint,  and  by  the   documentary  proof 
appended    to  it,  is    one  of  fraud  between  Abbott  and 
3J^Arf//ur,   to  deprive  him  of  his  title  to  redeem  the 
Zemindary^  by   means  of  a  secret  purchase  of   it  be- 
tween them  for  three    lacs    of   Kupees,    including  ;> 
fraudulent   devise  of  a    sale  by  auction  for  arrears  of 
revenue,  such  arrears  to  be  designedly  iucurred.     By 
that  agreement  Abbott  would    become  directly  inte- 
rested that    the  estate  should    sell  for  a    low  price, 
since  the  proceeds  would  be  subject  to  the  Mortgagors' 
claim,  and  the  lower  the  price  obtained  at  the  auction 
sale,    the  larger    the  share    would  be  which    Abbott 
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would  lake   of   the   three   lacs.     Parties   to  a  secTet       ^^ 
fi-aud  intend  it  to  bo  secret,  and  the  price  realized  at       Nawab 
the  auction  sale  would  alone  be  known.     These  facts       nuzuk' 
and  conclusions  are  directly  taken  and   derived  from  ^^^^  Kha??- 
the  plaint,  and   the  agreement  of   the   15th   of   April       Rajah 
annexed    to    it,    and    from    jSrArthur^s    examination      uyakam 
before  the  Supreme  Court,  which  are  all'  parts  of  the       i^"an; 
Plaintiffs  proofs. 

If  these  facts  cannot  be  displaced,  the  agreement 
was  undoubtedly  a  gross  fra!.id  on  the  Mortgagor, 
committed  by  both  the  actors  in  it,  viz.,  A  hholt  and 
M'- Arthur.  But  it  was  argued  thut  even  if  this  case 
were  true,  the  remedy  under  the  Act  I.  of  1  845  was  for 
damages  onl}^  This  argument  was  in  conformity  to  the 
opinion  of  the  Z'lUah  Judge.  But  it  is  to  be  observed 
that  this  argument  assumes  the  very  question  under 
discussion,  which  is,  whether  the  Act  extends  to  the 
present  case.  Mr.  Justice  Batjlcij  thought  that  the 
Act  was  not  designed  to  protect  a  fraudulent  pur- 
chaser. He  put  his  decision  on  the  ground  that  a 
man  is  not  allowed  by  law  to  take  advantage  of  his 
own  wrong ;  and  he  treated  the  case  of  such  a  pur- 
chaser as  beyond  the  protection  intended  to  be  given: 
by  the  Act  to  purchasers  under  an  auction  sale. 

Xo  authority  founded  on  the  decisions  of  the  lato 
Company's  Courts  was  referred  to  by  the  Judges  of 
the  High  Court,  and  none  such  has  been  quoted 
before  their  Lordships  on  the  argument  of  this 
appeal.  The  case  is,  however,  not  altogether  new  in 
India.  The  question  was  considered  in  the  decision 
of  the  Supreme  Court  in  the  cause  so  often  referred 
to,  to  which  this  suit  is  alleg(?d  to  be  supplemental. 
Mr.  Justice  Coloilc^  in  that  judgment,  whilst  ho 
declares  a  Government  sale  for  arrears  of  revenue  to 
give  a  title  iiguinst  all  the  world,  with  curtain  except 
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1S6G.  tions,  engrafts  on  that  general  rule  tliis  exception^ 
Nawab  that  a  fraudulent  purchase  at  such  auction  sale  by  a 
Nuzu'r  Mortgagee  will  not  defeat  the  equity  of  redemption.. 
AixY  Khan  The  subject  is  treated  in  Mr.  Arthur  Macpherson''s 
Haj'ah  Book  on  Mortgages,  at  p.  91,  who  there  quotes  a 
Ojood-  prior  decision,  Kelsall  v.  Freeman,  of  the  Supreme 
Khax.  Court  to  the  same  effect.  The  author,  now  a 
Judge  of  the  High  Court  at  Calcutta^  expresses  a 
similar  opinion,  and  as  his  Book  is  one  well  known 
and  frequently  consulted  in  Imlia^  the  decision  under- 
review  cannot  be  regarded  as  unsettling  a  previously 
settled  state  of  the  law,  and  as  raising  for  the  first 
time  an  exception  to  the  general  protection  which 
this  legislative  title  affords  to  purchasers.  In  sup- 
port of  this  view  we  may  refer  to  other  authorities.  In 
the  celebrated  opinion  of  C.  J.  Be  Grcfj  in  the  House- 
of  Lords,  in  The  Duchess  of  Kiiif/stoii's  case  {a)y 
he  says,  "  But  if  it  was  a  direct  and  decisive  sentence- 
upon  the  point,  and,  as  it  stands,  to  be  admitted  as. 
conclusive  evidence  upon  the  Court,  and  not  to  be- 
impeached  from  within  ;  yet,  like  all  other  acts  of  the 
highest  judicial  authority,  it  is  impeachable  from 
without ;  although  it  is  not  permitted  to  show  that 
the  Court  was  mistaken,  it  may  be  shown  that, 
they  were  misled."  "  Fraud,"  his  Lordship  pro- 
ceeds to  state,  "is  an,  extrinsic,  collateral  act,, 
which  vitiates  the  most  solemn  proceedings  of  Courts- 
of  justice.  Lord  Coke  says,  it  avoids  all  judicial 
acts,  Ecclesiastical  or  Temporal."  The  Chief  Justice 
then  proceeds  to  state  that  fines  and  recoveries 
may  be  avoided  for  covin  by  strangers,  and  gives- 
other  illustrations  of  the  same  principle.  The  cas3 
of  Collins  V.  Blmtern  (2  Wils.   341)  is   an   authority 

{a)  ^o^vel^e  Stato  Trials..  Tul.  20.  p.  .H4. 
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to  sliow,  if  any  were  needed,  that  a  Court  will 
strip  off  all  disguises  from  a  case  of  fraud,  and 
look  at  the  transaction  as  it  really  is.  In  addition 
to  these  authorities,  it  may  be  observed  that  the 
principle  embodying  this  distinction  pervades  the 
law.  Under  sales  in  market  overt,  the  purchaser 
acquired  a  title  against  all  the  world  ;  but  this  protec- 
tion did  not  extend  to  a  fraudulent  buyer  who  knew 
that  the  seller  had  no  real  authority  to  sell.  If  the 
thief  who  sold  in  market  overt  purchased  the 
article,  the  defrauded  owner  could  then  assert  his 
title  against  such  reacquisition.  See  Viner''s  Abr.  tit.. 
"Market  Overt,"  A  1.  InBucon'sKhrAii.  "  Fraud,"'' 
p.  768  (Giuillm  &  jyocWs  edition),  it  is  said,  "  If 
goods  are  sold  in  market  overt  by  covin  between  two, 
on  purpose  to  bar  him  that  has  right,  this  shall  not 
bar  him  thereof.  2  Inst.  7X3,  Cro.  Elb.  86."  The 
same  principle  applies  to  Bills  of  Exchange  and  other 
negotiable  instruments,  made  or  which  become  pay- 
able to  bearer,  and  pass  by  delivery. 

Again,  a  title  by  estoppel  is  a  well-known  title.. 
The  doctrine  that  a  man  cannot  take  advantage  of 
bis  own  wrong,  as  used  and  applied  by  Mr.  Justice 
Bcujley  to  this  title  to  redeem,  is  a  correst  applica- 
tion of  that  doctrine,  if  the  facts  support  him„ 
Assuming,  as  we  must,  the  agreement  to  be  pro  red,, 
was  this  sale,  as  between  Abbott  and  M'' Arthur,  really 
meant  to  be  a  sale  under  the  Revenue  laws  for  arrears- 
of  revenue,  or  was  it  a  device — part  of  the  machinery,, 
as  it  were — to  effect  a  fraud  ?  Under  a  private  con- 
veyance, in  the  state  of  the  title  and  of  these  parties,, 
the  estate,  if  conveyed  by  Abbott  to  M Arthur,  would 
have  been  redeemable  by  the  Plaintiff.  If  the  sale' 
t^'ere  intended  to  have  been  a  real  sale  ander  the  Ee- 
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18G8.  ^  yeuuo  Liw.s,  what  would  have  beoa  Abhjtt^s  interest  ?' 
Nawab  nis  estate  would  have  been  extinguished,  and  all  that 
'^vzvt  ^^^  would  have  been  entitled  to  would  have  been  a 
Ally  Kuax  ^lortgagee's  interest  in  the  surplus  of  the  money 
Rajah  realized  by  the  sale  over  the  arrears.  Would  a  real 
HvviiAji  vendor  seek  to  reduce  that  surplus  ?  The  price  was 
KixAx.  a  fixed  sum  of  three  lacs  ;  the  parties  contemplated  a 
sale  under  that  sum  by  the  auction  proceeding  ;  and 
it  may  be  well  to  repeat  that  it  was  AhhoWs  interest 
to  cause,  as  far  as  he  could  cause  it,  that  the  auction 
price  should  be  low,  siuce,  though  the  auction  sale 
was  public,  his  agreement  was  not  known  to  the 
Mortgagor.  What,  then,  if  the  sale  were  to  be  real, 
could  be  the  consideration  which  31'- Arthur  was  to 
receive  for  the  excess  of  the  three  lacs  over  the 
auction  price  ?  The  estate  would  have  passed  to  him 
for  the  lesser  sum.  This  sufiiees  to  show  that,  as 
between  them,  the  sale  was  meant  to  be  under  the 
terms  of  the  agreement  in  the  case  that  has  happened, 
which  was  a  case  contemplated  by  Abbott  at  least. 
These  parties,  therefore,  are  estopped  ur  precluded 
by  their  acts  from  setting  up,  as  against  a  third- 
person,  the  Mortgagor,  the  object  of  their  fraud,  and 
a  stranger  to  the  agreement,  the  illegality  of  the 
acrreement  itself.  The  Plaintiff  is  entitled  to  say, 
this  ai^reement  is  the  real  contract.  Two  cases 
decided  by  the  House  of  Lords  upon  the  effect  of  the 
Sale  of  Encumbered  Estates  Act  for  Ireland^  llorUe  v. 
Errington  (7  II.  L.  Cases,  617),  and  Poioer  v.  Reeves 
(10  H.  L.  Cases,  Gl5),  were  referred  toby  the  Appel- 
lant's Counsel,  in  support  of  the  Appellant's  case, 
but  it  is  sufficient  to  say  that  these  were  not  cases  of 
a  fraudulent  use  of  the  provisions  of  an  Act  of  Par- 
liament for  effecting  a  fraudulent  purpose.     They  do 
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not  appear  to  tlieir    Lordships    in  any  way  to  affect        I'^^c.g. 
the  present  case.  Navab 

The  various  questions    that    have  hecn  ]mt  in  the       :^'uzur 
course  of  the    argument,  of  notice,  of    knowledge,  of    ^^^^  Ivhan 
purchase  by  an  innocent  principal  through  a  fraud  a-        Ea.tah 
lent  agent,  need  not  here  be   answered.     They  do  not       hyar  >m 
arise  on  the  facts  before  us.     Those  facts  may  not  be       Khan, 
the  real  facts.     Any   opinion   expressed    upon    these 
points  would  be  not  merely  an  obiter  dictum^  it  would 
be  by  anticipation   an   opinion  hazarded   on   supposed 
facts,   and    evidence,  if    the    cause    be    still    untried^, 
might  be  made  to  fit  them. 

This  decision  proceeds  entirely  upon  the  ground 
that,  as  between  these  parties,  the  sale  must  now  be 
considered  as  a  private  sale.  The  decision  has  no 
application  to  interests  derived  under  a  real  auction 
sale.  The  opinion  of  their  Lordships  upon  this 
point  disposes  of  the  first  bar  of  limitation  by 
effluxion  of  time  under  Act,  Xo.  I.  of  1845. 

The  questions  remaining  for  consideration  are^ 
whether  the  pendency  of  the  suit  in  the  Supremo 
Court,  or  the  nature  of  the  decree,  or  any  acting 
under  that  decree,  present  a  bar  to  the  prosecution  of 
the  suit,  which  the  decree  under  appeal  has  remanded 
for  trial  on  the  facts.  The  mere  pendency  of  the  suit 
cannot  operate  as  a  bar,  since  the  suit  in  the  Zillah 
Court  was  intended  to  be  simply  in  furtherance  of 
and  supplemental  to  it.  The  nature  of  the  decree 
requires  more  consideration.  Had  that  decree  been 
one  which  could  not  have  been  modified  or  varied  bv 
further  proceedings  in  the  Supreme  Court  itself,  in 
the  nature  of  a  supplemental  suit  on  the  new  matter 
discovered  since  the  decree,  the  objection  might  have 
been  tenable  ;  but  the  law  of  the  Court    is   otherwise?. 
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1866.       jj  i;i  the  Ndwah  and   the   parties    Defendants    siibse- 
Nav.mb     q'leut  to  hiin  been  subject   to   the    jurisdiction  of  the 
Xuzi-'tf     Supreuie  Court,  the  relief  which  is  now   sought    to  be 
Ally  Khax  obtaiued    against  them    in    the    Tiillah    Court    might 
Rajati      have  been  prosecuted  by  a  further  suit,  in  the  nature 
Ojood-      ^£    g^   supplemental   suit,  properly   constituted   in  the 
-IChan,       Supreme  Court.     The  decree,  as   to   the   account  and 
the  inquiries  directed    as    to  alienated  lands,  might 
•upon  the  new  facts  have  been  varied  there,  and  th6 
same    relief    may    be  obtained    in    this  suit.     The 
Defendant  in   possession  is    charged   in    substance  as 
assignee    of  the    mortgage,  and    in    that    character 
redemption    is  prayed  against    him.       The    relief    is 
subject    to    the    same    conditions  and  equities  which 
•would  have  attached  to  it  in  the  Supreme  Court. 
•    It  would  be  unjust  to  exclude   the  relief   by  reasoii 
"of  mere  personal  exemption    from  the  jurisdiction   of 
the  Supreme  Court.     To  rely   on   this  bar  would  be 
to  plead  an    impediment   against  a   suit  instituted   to 
remove  it.     The     direction     to    inquire    as    to     the 
'alienuted  lands,   and  the   relief  consequent  on   that 
inquiry,  are    introduced  for  the  benefit  of  the  Mort- 
gagor,   in    case   the    pledge   should  turn  out  to  be 
irrecoverable     through    the   fault    of     the    pledgee-. 
Such  relief  in   this   case   is  in   the   nature   of    com- 
pensation  for    a    wrong.      If   it  be  subsequently  dis- 
covered that  the  pledge  can  be   restored  or  recovered;, 
the  Mortgagor  may  waive   that  benefit,  and  prosecute 
his  right  as  to  the  thing  itself.  Lastly,  with  reference 
to  the  dealing  under  the   decree,  it  is  to  be  observed^ 
that  the  mere  prosecution   of  an  inquiry,   especially 
under  a  mistaken  impression,   would  not  raise  a  case 
of  election,  or  amount  to  a  waiver  of  a  tort.     This  is 
all   that   the   facts   alleged    disclose.     They  disclose 
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that,  at  the  time   of  the  decree,    the   estate    was   sup-        '•^'^^• 
posed    to  be    irrecoverable,    and  that  the    Court,   iu       Xawab 
directing  the    inquiries  which  it    directed,  acted  on       xuzun 
that  impression.     They  do  not  disclose  what  has  been  -^lly  Khax 
done  in  the  way  of  satisfaction  under  the  decree.  The       Rajah 
case"  alleged  in  this  suit  is   one  of  fraudulent  misdeal-      hyTram 
ing  with  property  pledged.      The    case  of   Rope   v.       Khan. 
Liddell   (21  Beav.   183),    quoted    by  the    Attorney- 
General,  was  not   a  case  of  fraud.     The  observations 
of  Lord  *S^/.   Leonards^    quoted  by   the  Master   of  the 
Rolls,   relate  to  a  bona  fide  purcliaser  for  value,  and 
\^  to  the  proper  mode  of  working  out  his   equity  against 
that  of  a  Plaintilf  whose  property  has  been   alienated 
by  mistake. 

The  facts  in  the  case  of  Hojyc  v.  Liddell  differ 
widely  from  the  alleged  facts  in  the  case  under 
appeal ;  and  the  grounds  on  which  that  decision 
proceeded  do  not  exist  in  this  case,  as  it  now  ap- 
pears. In  the  case  of  Hope  v.  Liddell,  the  original 
Testator,  Dr.  >S)?e«ce/-,  devised  the  lands  in  dispute  to 
one  Thompson,  a  Trustee,  on  certain  trusts.  Thomp- 
son devised  all  bis  estates  by  general  words,  to  his 
sister,  Grace  Thompson.  This  devise  was  erroneously 
supposed  to  pass  the  trust  estate,  which  really  went 
by  descent  to  the  heir-at-law  of  the  Trustee.  One  of 
the  cestui  que  trusts  contracted  to  sell  the  estate  to 
the  Defendant,  Liddell.  The  sale  was  perfectly  bona 
fide  on  both  sides.  The  price  was  adequate,  and  was 
paid.  It  was  paid  by  the  purchaser  into  the  hand  of 
the  cestui  que  trusts  by  the  direction  of  the  supposed 
Trustee,  Grace  Thompson.  The  purchaser  was  by 
the  trust  deed  not  required  to  see  to  the  application 
of  the  purchase  money.  The  Court  said,  that  if  Grace 
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^1^66^       Thompson  had  really  been  the  devisee  iu  trust,   as  she 
Nawab     was  supposed  by  all  to  be,  the   transaction  could  not 
Nuzl'R^     ^^^'^  tieen  impeached.     The   defect  was  the   want   of 
Ally^Khan  the  legal  estate.     On  the  second  question  in  the  cause, 
Eajah       the  Court  found  that  the  children,  the   objects  of  the 
aYARAM      trust,  had,  with  full  knowledge  of  all  the  circumstances 
Khan.       and  of  their  rights,    taken    the   purchase   money   in 
lieu  of  the  land.     In  this  case,  however,  at  the  time 
of  the  decree  in  the  Supreme  Court,  it  was  supposed 
that  the  land  was  gone  irredeemably.     In   that  state 
of  belief   there  could  have  been  no  matters  between 
which  to  choose.     Afterwards,  when  it  was  discovered 
that  the  auction   sale  had  been   contrived  under  the 
agreement  of  the  15th  of  April  1848,  a  new  state  of 
facts  appeared.     The  matters  between  which  to  elect 
would  then  have  been  the  land,  and  the  full  price  the 
three    lacs^  not    simply  the    auction  price.     Nothing 
appears  further   on  the   alleged  facts,  except  that  the 
inquiry  before  the  Master  went  on ;  but  that  it  might 
well  do,  subject   to  final  correction  and  due  adjust- 
ment.    There   is  no  ground,   therefore,   for  applying 
the  decision   of  Hope  v.    Liddell  as  an   authority   to 
govern  this  case  in  the  present  state  of  the  facts. 

The  same  cause  which  has  induced  their  Lordships 
to  refrain,  in  the  earlier  part  of  this  judgment,  from 
■expressing  an  opinion  upon  the  law  applicable  to  an 
unascertained  state  of  facts,  operates  also  here  to 
induce  reserve.  Distinctions  may  exist  between  claims 
of  this  nature,  founded  on  actual  fraud  by  a  combina- 
tion between  several  wrong-doers,  all  liable  to  make 
satisfaction  up  to  one,  complete  satisfaction  for  the 
injury  done,  between  whom  there  may  be,  inter  se, 
no   right  to   contribution,    and   remedies  founded  on 
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contract,  or  converted  by  the  choice  of  the  sufferer  i^^e.  ^ 
into  claims  ex  contractu  ;  but,  for  the  reasons  already  Nawab 
given,  this  subject  cannot  now  be  pursued  further.  kuzur 
Their  Lordships  will  humbly  recommend  to  Her  Ally  Kran 
Majesty  that  this  appeal  be  dismissed  with  costs. 


MiTDHUN  MoHTTN  Doss,  agent  of  theA 

firm     of     DwARKA     Doss     and  J  Appellant ; 
MrnHOBUN  Doss         -         -  i 
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Respondent. 


On    appeal   from,  the    Sudder    Dewanny    Adawluty 


North-  West  Provinces^  Agra, 


jud 


HE   facts   of 
gmeut. 


the    case    are    fully    stated    in   the 


27th  Feb., 

& 

1st  March, 

. 1866. 


The  suit  was  brought  for  a  wrongful   distress,  and 

In  an  action 
*  Present  :  Members  of    the   Judicial   Committee, — The  Right   oitort,  the 

Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  the  Lord   Plaintiff  is 
Justice  Turner,  the  Eight  Hon.  Sir  James  William  Colvile,  and   from  recover- 


the  Right  Hon.  Sir  Edward  Vaughan  Williams. 
Assessor : — The  Eight  Hon.  Sir  Lawrence  Peel. 


ing  ordinary 
damages  by 
reason    of   his 
failing  to 
prove  the  special  damage  laid,  unless  the  special  damage  is  the  gist  of 
the  action. 

Though  a  Plaintiff  after  a  wrongful  distress  may  have  received  per- 
mission to  use  his  own  property,  he  is  neither  bound  to  accept  the 
permission  so  accorded  to  him,  nor  if  he  does  accept  it,  will  he  lose 
his  right  of  action.  In  such  case  he  is  entitled,  at  least,  to  a  judgment 
for  nominal  damages. 

On  appeal,  the  appellate  Court  was  of  opinion,  that  there  was 
evidence  from  which  the  Court  below  ought  to  have  awarded  damages 
in  respect  of  losses  sustained  by  an  illegal  attachment.  As  the  whole 
evidence  was  before  the  appellate  Court,  it  was  held  that  there  was  no 
necessity  to  remit  the  case  to  India  for  re- trial,  and  the  Judicial  Com- 
ijiittee  accordingly  assessed  the  damages  from  the  materials  before  them. 
The  Plaintiff'  claimed  as  damages  a  larger  sum  than  the  appellate 
Court  aw;^rded.  No  costs  were  given  Oi.  the  appeal.  Held,  followino- 
the  prac  ice  of  the  Coui'ts  in /?((//«,  that  as  the  Plaintiff  recovered  a 
less  amount  than  he  laid  in  his  plaint,  Lis  costs  in  the  Court  below  wexo 
to  be  apportioned  to  the  amount  recovered,  and  not  to  the  sum  claimed. 
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1866.        ^]je  question  was,  whether  the  Appellant  was  entitled 
MuDntTN     to  any,  and   what   amount   of   damages  for  loss  of  or 

j"^gg'  damage  to  certain  indigo  cakes  and  stumps  in  a  Fac- 
tory belonging  to  D?varka  Doss,  for  whom  the  Ap- 
pellant acted  as  Agent,  in  consequence  of  the  illegal 
execution  of  a  warrant  of  attachment,  issued  by  the 
Eespondent,  under  a  decree  in  a  suit  brought  against 
third  parties  ;  which  warrant  was  subsequently  by  an 
Order  of  the  Zillah  Court  of  Mirzufore,  set  aside, 
and  the  attachment  withdrawn. 

The  suit  was  instituted  in  the  Civil  Court  of 
3Iirzaporc,  and  the  Sadder  Ameen  of  that  Court 
(Moulvi  Khoorshyd  Alt  Khan),  by  his  judgment,  dis- 
missed the  suit,  on  the  ground  that  the  claim  of  the 
Appellant  on  account  of  the  damage  of  the  indigo 
plants  and  stumps  was  unfounded  ;  that  with  respect  to 
the  indigo  cakes,  that  though  it  was  probable  that  some 
trifling  loss  was  sustained  owing  to  the  warehouse 
being  locked  up,  )'et  that  the  loss  was  occasioned  by 
the  Appellant  resisting  the  attachment ;  and  further, 
that  eight  mauiids  of  indigo  had  not  been  attached. 
The  Sudder  Court  at  Agra  (present,  Messrs.  E.  W. 
Wylly  and  J.  Lean)  affirmed  that  judgment.  Hence 
this  appeal. 

The  appeal  was  argued  by 

The  Attorney-General  (Sir   R.    Palmer,    Q.   C.) 
and  Mr.  Leith,  for  the  Appellant ;  and 

Mr.   Forsyth,   Q.C.,   and   Mr.   Pontifex,   for  the 
Respondent. 

For  the  Appellant  it  was  insisted,  that  the  attach- 
ment and  seizure  were  illegal,  and  had  been  on  that 
ground  withdrawn  by  a  Court  of  competent  authority  ; 
that  the  amount,  therefore,  claimed  as  damages,  or  at 
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least   some  damages,   ought  to   have   been   awarded       i^^^- 
by  the  Court,  first,  for  the  deterioration  of  the  manu-     Mudhltx 
factured  articles  ;  second,  for  loss  of  profits  by  reason      ^^"^^ 
of  locking  up  the  warehouse  ;  and  third,  for  the  loss 
of  materials,  independently  of  any  proof  of  special 
damages   thereby   sustained,    Bayliss    v.    Fisher  (a) 
and   that    such   rule   is    adopted    by    the   Courts   in 
India^   Manir    Ud  Din   v.    Jai  Sankar   Sandicd  (^), 
Munneeooddeen   Darogah  v.   Ilurree  Per  shad  Mundul 
[c)  ;  Miissumat  Sidhisree  Debea  v.  Wise  (d). 

On  the   other  hand,-   the  Respondent  denied  that 
any  damages  had  been  sustained  by  the  Appellant  by 
Hhe  attachment  and  seizure,  or  if  there  had  been  any, 
that  it  was  confined  to  the  eight  maunds  of  indigo. 

Their  Lordships'  judgment   having  been  reserved,  ntli  Afarcli, 

1   ,  1866. 

was  now  pronounced  by  ^^..^^^ 

Sir  .Tames  W.  Colvile. 

This  suit  was  brought  to  recover  the  damages 
alleged  to  have  been  sustained  by  the  nominal  Plain- 
tiff's employer,  Dwarka  Doss,  in  consequence  of  an 
attachment  made  at  the  instance  of  the  Respondent 
as  the  holder  of  a  decree. 

Dwarka  Doss  and  the  Respondent  had  conflcting 
claims  upon  an  indigo  Factory  lying  between  the  vil- 
lages of  Putteetah  and  Sirsivahur,  called  in  the 
record  sometimes  by  the  one  and  sometimes  by  the 
other  name.  This  Factory,  with  three  others,  be- 
longed to  two  persons,  named  Chunder  Churun  and 
Esserchund  Neoghy. 

At  the  beginning  of  the  year  1856  the  Neoghys 
were    indebted    to    Mussumat   Ooman    Soondree^    the 

(fl)  7  Bingii    153.  (h)  5  Ben.Sud.Dew.Ad.Rep.229. 

ff)  6  Ben.  Snd.  Dew.  Ad.  Eep.  39.  {d)  7  Ben.Sud.Dew.Ad.Eep.l36. 
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1866.  -^ife  of  Tara  Pershun  Bagjee,  in  the  sum  of  Es. 
MuDHUN  17,761,  partly  for  moneys  advanced  by  her,  and  partly 
^Dos\^'  for  moneys  advanced  by  Divarlca  Doss  on  her  hus- 
band's guarantee,  for  the  purpose  of  carrying  on  the 
Factories  ;  and  those  advances  were  secured  by  certain 
instruments  of  mortgage,  dated  the  20th  of  January^ 
1852,  the  iSth  of  April^  1853,  and  the  1st  of  January^ 
1856.  These  securities  embraced  the  block  of  all 
the  Factories,  and  their  crops  at  least  for  the  year 
1856-7. 

On  the  1st  of  January^  1856,  Mmsumat  Ooman 
Soondree,  by  an  instrument  called  a  deed  of  re-mort- 
gage, assigned  all  her  interest  in  the  Factories,  under 
the  before-mentioned  securities,  to  Dwarka  Doss,  in 
order  to  secure  the  sum  of  Rs.  9,701,  being  the  balance 
then  due  in  respect  of  his  former  advances,  together 
with  the  future  advances  to  be  made  by  him  for  carry- 
ing on  the  Factories.  And  it  was  thereby  provided 
that  he  should  take  the  Factories  under  his  control 
and  management  during  the  year  1263  Fuslee,  or 
1856-7  ;  thereby  giving  him  the  first  charge  or  lien 
on  the  crop. 

It  does  not  very  clearly  appear  whether  under  this 
stipulation  he  took  possession  of  the  Factories  ;  or,  if 
he  did  so,  how  long  he  continued  in  possession.  But 
on  the  7th  of  July,  1859,  he  obtained  a  decree  in  the 
Civil  Court  of  Benares  against  Mussianat  Ooman 
Soondree  and  the  Neoghys,  for  the  sum  of  Rs.  23,072, 
as  then  due  to  him  upon  his  mortgage  ;  and  on  the 
15th  of  the  same  month  he  and  the  Neoghys  filed  in 
Court  a  petition  embodying  the  terms  of  a  compromise 
into  which  th-^y  had  entered.  The  effect  of  this  was 
that  D?varl-a  Doss  was  to  suspend  the  execu'^ion  which 
he  had  taken  out  under  the  decree  fcr  Rs.  23,672  ; 
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was  to  advance  further  sums  for  manufacturing  indigo        ^*^^6- 
from  the   stumps  then   on   the  ground  ;   and  was  to     Muduun 
have  the   disposal   of  all   the  indigo    manufactured.        Doss^ 
The   works  were  to  be   superintended  by  one  Balgo- 
bind  Doss  Seith,   whom  the   Neogliys  had  nominated 
as  their  Agent  for  that  purpose.  The  rights  of  Dwarka 
Doss,  under  the  execution  for  any  balance  that  might 
remain  to  him  after  the  sale  of  indigo,  were  expressly 
reserved  to  him  both  against  the  Factories  and  against 
all  the    Defendants    to  his    suit.     This   arrangement 
was  carried   out  by  placing  a   servant    or  Agent  of 
Dwarka  Doss  in  charge  of  the  Factories. 

On  the  day  on  which  this  instrument  of  compromise 
was  filed  in  the  Benares  Court  (the  15th  of  Jul^y 
1859),  the  Respondent  obtained  a  decree  in  the  Court 
of  the  Principal  S udder  Ameen  of  Mirzapoor  against 
the  Ncoghys  for  the  sum  of  Rs.  764,  alleged  to  be  due 
to  him  upon  a  mortgage  of  the  Putteetah  Factory, 
dated  in  Phagoon  Budee  1st  Sumhut  1911  (being 
some  time  in  A.  D.  1855).  Divarlia  Doss  intervened 
in  this  suit  as  an  objector,  insisting  that  the  Factory 
had  been  attached  for  money  due  to  him,  and  that 
the  claim  was  fraudulent.  But  the  Principal  Sudder 
Ameen  held  ihat  the  objection  could  not  be  tried  in 
that  suit,  and  was  no  bar  to  the  making  of  the  usual 
decree  in  a  suit  based  upon  a  simple  mortgage-bond. 
He  accordingly  passed  the  ordinary  decree  against 
the  Defendants  (the  Neoghys)  and  the  mortgaged 
property  for  the  sum  found  due. 

The  Respondent  took  out  execution  on  this  decree 
for  Rs.  878.  lOu.  He  first  obtained  an  Order  for  the 
attachment  of  both  the  Putteetah  Factory  and  another 
Factory  known  as  the  Soorma  Factory,  with  the  appur- 
tenances of  each,  and  of  fifty  maunds  of  indigo  alleged 
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i«G6.       to  be  at  the  former,   and  of  thirty    maunds  of   indigo, 
juTimux     or  thereabouts,  alleged  to  be  at  the  latter  Factory, 
^os^s^  But  on  the   17th  of  September  he  made  a  further 

application  to  the  Court,  wherein  he  expressed  his 
desire  to  abandon  the  execution  against  the  Soorma 
Factory,  and  submitted  a  more  detailed  list  of  the 
property  at  the  Piitteetah  Factory.  He  limited  also 
the  quantity  of  indigo  to  be  attached  at  his  suit  to 
eight  maunds.  The  Order  of  the  Court  was  that  the 
attachment  should  be  limited  to  the  property  comprised 
in  this  last  list. 

On  the  23rd  of  September^  the  Ameen^  accompanied 
by  two  servants  of  the  Respondent,  who  went  to  point 
out  the  property,  proceeded  to  attach  the  Factory  and 
other  property  detailed  in  the  application  of  the  1 7  th 
of  September.  He  made  an  actual  entry  upon  the 
lands,  and  took  an  inventory  of  the  property  attached. 
He  could  not,  however,  complete  the  attachment  of 
the  eight  maunds  of  indigo  by  actual  seizure.  These 
were  part  of  a  much  larger  quantity  kept  in  a  store- 
house, which  was  under  lock  and  key ;  and  the  ser- 
vants of  Dwarha  Doss  refused  to  give  him  access  to 
the  storehouse,  or  to  remove  this  lock.  In  these  cir- 
cumstances he  put  his  own  lock  also  upon  the  door, 
and  retired,  leaving  two  Peons  in  charge  of  the 
property  attached. 

The  Appellant,  haviug  heard  of  the  appUcatioas 
for  the  attachment,  had  oil  the  22nd  of  September 
applied  to  stay  it.  But  as  the  Dusserah  holidays, 
during  which  the  Courts  are  closed  for  some  weeks, 
began  on  the  24th,  this  application  was  ordered  to 
stand  over  until  after  the  vacation  ;  and  the  same 
cause  prevented  any  further  applicatiou  touching  the 
actual  attachment. 
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In  Octoher   the  Ameen^   armed  with  a   Magistrate's       ^^ 
Order,  and  accompanied  by  a  Blacksmith,  went  to  the      MuDHrN- 
storehouse  for  the  purpose  of  breaking  Dwarka  Dosses        Doss' 
lock,  but  appears  to  have  desisted  on  the  threat  of  the 
people  in  charge  of  the  Factory  to  quit  the  premises 
if  the  lock  was  broken,   and  to  leave  him  responsible 
for  all  the  indigo  there. 

On  the  5th  of  November,  these  circumstances  having 
been  brought  to  the  notice  of  the  Principal  Svfkler" 
A?neen,  he  passed  an  Order  to  the  effect  that  if  the 
Defendants  to  the  Eespondent's  suit,  or  their  Agents, 
should  fail  to  appear  in  Court  within  a  week,  and 
substantiate  their  objection  to  the  opening  of  their 
lock,  it  should  be  broken,  and  the  eight  maunds  of 
indigo  be  forcibly  attached. 

On  the  same  day  he  required  the  Respondent,  as 
the  decree-holder,  to  answer  the  Appellant's  objection 
of  the  22nd  of  September  within  four  days. 

On  the  25th  of  November,  the  Ameen  having  in 
the  meantine  received  no  Order  to  suspend  the  attach- 
ment of  the  indigo,  proceeded,  under  the  Order  of  the 
5th  of  November,  to  remove  the  lock,  attached  eight 
maiinds  of  indigo  pointed  out  to  him  by  a  servant  of 
the  Eespondent ;  and  made  two  inventories,  one  of 
the  eight  maiinds  of  indigo  attached,  the  other  of 
the  property  found  in  the  storehouse,  which  was  not 
attached.  Owing,  however,  to  some  difficulty  about 
weighing  the  indigo,  all  this  property  remained  in  the 
storehouse,  apparently  under  the  lock  of  the  Ameen, 
or  in  charge  of  his  Peons,  until  the  8th  of  December, 
when  the  eight  maunds  were  finally  weighed  and 
removed  to  a  separate  place,  and  all  the  other  contents 
of  the  storehouse  were  left  at  the  disposal  of  Dwarha 
Bosses  people. 
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On  the  l2th  of  December  the  Ameen  submitted  to 
the  Court  a  further  report  of  his  proxjeedings,  and 
stated  that  he  had,  according  to  the  Respondent's 
request,  attached  no  property  belonging  to  the  Factory 
except  the  eight  ma,imds  of  indigo.  The  objection 
filed  by  the  Appellant  on  the  22nd  of  Septemher 
appears  to  have  been  thenceforward  confined  to  these  ; 
and  it  was  finally  disposed  of  by  an  Order  of  the  3rd 
of  January^  1860,  which,  on  the  ground  of  the  pre- 
ferential claim  of  DwarJca  Doss,  directed  the  release 
of  the  eight  mauncls  of  indigo  from  attachment. 

Some  difficulty  in  carrying  out  this  Order  was 
occasioned  by  the  refusal  of  Divarha  Dosis  Agents  ta 
receive  back  this  indigo,  except  on  terms  with  which 
the  Ameen  would  not  comjily  ;  but  ultimately  the 
eio-ht  maunds,  and  whatever  else  had  been  under 
attachment,  were,  by  Order  of  the  Court,  left  at  the 
disposal  of  those  who  were  in  possession  and  charge 
of  the  Factory  ;  and  the  Feons  were  withdrawn  from 
the  premises  on  the  28th  of  Fehruarn^  i860. 

Upon  this  statement  of  admitted  facts,  it  appears 
clear  to  their  Lordships  that  Divarka  Boss  had,  by 
reason  of  the  attachment  of  the  23rd  of  September ^ 
1859,  and  subsequent  proceedings,  sustained  an  injury, 
for  which  he  was  entitled  to  claim  substantial  damages. 
The  attachment  was  wrongful  and  irregular.  The 
right  of  the  Respondent,  under  his  decree,  was  te 
sell  the  Factory  pledged  to  him,  subject  to  the  rights 
of  Divarka  Doss  under  his  prior  mortgage.  He  had 
DO  right  to  invade  or  disturb  the  possession  of  the 
prior  Mortgagee  by  placing  Peons  upon  the  property, 
in  order  to  attach  the  Factory  as  a  step  towards  the 
judicial  sale.  Under  the  procedure,  as  it  existed 
before  1859,  this  could    not  have  been  done.     The 
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attachment  must  have  been  constructive.     But  under        18G6. 
the  new  Code    of   procedure,  which    had   come    into     Mudhus^ 
force  on  the  ]st  of  July,  1859,  the  proper  course  was      Moh"n 
to  issue  and  publish  a  written  notice  under  the  235th  _      r. 
and  239th  sections  of  Act,  No.  VIII.  of   1859.     For  ^ 
the  actual  seizure  of  the  eight  maunds  of  indigo,  to 
which  the  execution  was  ultimately  reduced,  there  was 
«ven  less  justification,    Th«  manufactured  indigo  was 
not  included  in   the   Respondent's    mortgage.     And 
that  it  was  not  part  of    the  general  property   in  the 
possession   of   the   Neogkfjs^  that   Dtvarka    Doss   had 
^^r  claimed  a  lien  upon    it,  the   Respondent    had   had 
ample  notice  in  his   own  suit,  wherein   Bwarka  Doss 
had  intervened  as  objector,  and  by  the  proceedings  of 
the  12th  of  Muxj^  1859,  touching    a  distress   for   rent 
which  has  been  put  in  evidence  in  the  cause.      And 
the  manner  in    which  this    wrongful   attachment  was 
carried  out,  the  placing  by    the    Ameen   of  his   lock 
upon  the  door,   subjected   Dioarka  Doss  to    the  addi- 
tional wrong  of  having  the  contents    of   the   godoiun^ 
to  which  ultra  the    eight   maunds  of   indigo  the  Re- 
spondent made  no  claim,  taken  out  of  his  control  and 
dominion  from  the   23rd  of   September  until    the   8th 
of  December.     It  is  idle  to  stay  that  his  people  ought 
in  the  first  instance  to  have  given    the  Ameen  access 
to  the  godown,  and   delivered   the   eight   mccimds    of 
indigo,  or  that  they  ought  to  have  acted  according  to 
the  directions  of    the    Ameen    concerning   the  use   of 
the   two  locks,    supposing    those   directions  to    have 
been  given   to    the    Peons.     The  case    cite^l    by  Mr, 
Leith  from    Blngh(uws   Reports,  shows   that   iu    this 
country  a   Plaintiff,  in    an   action  for   a   trespass    of 
very  similar  character,  may,  without  proving  special 
damage,    recover    substantial    damages.      Nor    can  it 
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^ ^^      be  said  that  in  this  case   there  is   no  evidence  of  the 

MuDHUN      malicious  character  which  the  Plaint   imputes  to  the 

MoHUN 

Doss  trespass. 
GoKCL  Doss  "^^^  plaint  in  this  case  was  filed  on  the  25th  of 
February,  1860.  The  damages  claimed  were  all  in 
the  nature  of  special  damages,  and  consisted  of  three 
items,  viz.,  Bs.  14,000,  "  on  account  of  loss  of  70 
mauwh  of  indigo  at  Rs.  200  per  mauncl;''''  Rs.  5,545, 
on  account  of  indigo  which  it  was  alleged  Dwarka 
Doss  was  prevented  from  manufacturing  from  indigo 
plants ;  and  Rs.  2,250,  on  account  of  indigo  which  rt 
was  alleged  he  was  prevented  from  manufacturing 
from  indigo  stumps. 

Both  the  Courts  below  have  found,  and  their  Lord- 
ships can  see  in  tlie  evidence  no  sufficient  grounds  for 
disputing  the  justice  of  that  finding,  that  the  Plaintiff 
has  failed  to  establish  any  claim  to  damages  in 
respect  of  indigo  which,  but  for  the  wrongful  attach- 
ment, might  have  been  manufactured  from  either 
plants  or  stumps.  The  evidence  shows  pretty  clearly 
that  there  had  been  dj  indigo  plant  to  be  manufac- 
tured, and  leaves  it  more  than  doubtful  whether  all 
the  stumps  had  not  been  converted  into  indigo  before 
the  23rd  of  Scptciuhcr ;  and  whether,  if  any  had 
then  remained  to  be  used  in  the  manufacture  of 
indigo,  the  attachment  would  have  prevented  them 
from  being  so  used.  The  two  last  items  of  damage 
may,  therefore,  bo  dismissed  from  consideration. 

The  claim,  however,  to  recover  damages  for  loss  on 
account  of  the  manufactured  indigo,  was  disposed  of 
by  the  Courts  below  in  a  different  way.  The  Princi- 
I»al  Sdiider  Aniecn  held  that,  though  the  Plaintifi  did 
probably,  as  stated  by  the  European  indigo  Factors, 
sustain    some    trifling    loss,  owing  to    the   storehouse 
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having  remained   locked  up,   this  was  due   "  to  the        ^^^^• 
refusal    of   his    Agent    to    unlock   the   door   on   the     Mudblx 
Ameeii^s   application,    and    that   this   resistance   of   a        £)y^^' 
legal  process  on  their  part,  joined  with  a  disposition  ^     ^^ 
to  break  the  peace,   caused  the  loss  to  the  Plainti:S." 
And  the  Sadder  Court  considered  that  no  good  proof 
had  been  furnished  that  the  Plaintiff's  Agents  were 
ever  prevented  from  having  free  access  to  the  godown^ 
for   the   pui'pose   of   turning   and   drying   the   indigo 
cakes ;  but  that,  on  the  other  hand,  the  Plaintiff,  in- 
stead of  entering  his   objections  in  a  legitimate  way 
to  the  attachment  of  the  property,   did,   through  his 
Agents,  contumaciously  obstruct  the  Aineen  employed 
to   distrain.     The   learned  Judges  seem   to  rest   the 
first  of  their  conclusions  partly  on   the  ground  that 
the  Plaintiff  ought  not  to  have  kept  his  lock  on  the 
(/odoivii ;   partly  on  the  evidence  given  by  the  Ameen 
of  his  instructions   to   the  Peons   to   open  his  lock, 
whenever' the  Plaintiff''s  people  opened  theirs. 

Their  Lordships  think  that  neither  Court  has 
assigned  grounds  which  warrant  the  conclusion  at 
which  both  have  arrived.  They  have  already  ex- 
pressed their  opinion  that  the  attachment  was 
wrongful.  The  proposition  that  a  man  whose  pos- 
session was  wrongfully  invaded  ought  to  have  given 
effect  to  that  invasion,  because  it  was  made  under 
colour  of  legal  process,  by  removing  the  lock  of  his 
own  storehouse,  appears  to  them  to  be  untenable. 
The  argument  that  the  Plaintiff  ought  to  have  entered 
his  objection  in  a  legitimate  way  is  met  by  the  facts 
that  he  had  already  entered  an  objection  to  the  execu- 
tion, and  that,  by  reason  of  the  closing  of  the  Court 
during  the  Dusserah  vacation,  he  could  neither  follow 
up  that  objection   nor  make  any  further  objection  to 
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the  acts  of  the  Ameen  until  the  holidays  were  over. 
Again,  the  case  of  Ba/jUss  v.  Fisher  (7  Bingh.,  IT) 3), 
already  referred  to,  shows  that  even  if  the  instructions 
said  to  have  been  given  by  the  Amecn  to  the  Peotis 
were  really  given  (as  to  which  there  is  a  conflict  o^ 
evidence),  the  Plaintiff  was  neither  bound  to  accept 
the  permission  to  use  his  own  property  so  accorded  to 
him  ;  nor,  if  he  had  accepted  it,  would  have  lost  his 
right  of  action.  It  appears,  therefore,  to  their  Lord- 
ships that  the  Plaintiff's  suit  has  been  improperly 
dismissed  with  costs,  and  that  he  was,  at  the  very 
least,  entitled  to  a  judgment  for  nominal  damages.  If 
it  be  important  in  India  to  check  any  tendency  to 
resist  the  execution  of  legal  process,  it  is  hardly  less 
important  to  maintain  the  principle  that  they  who 
misuse  legal  process  are  responsible  for  the  conse- 
quences of  that  misuse. 

It  has  been  argued  for  the  Respondent  that  the  suit 
was  properly  dismissed,  inasmuch  as  the  Appellant 
was  by  the  form  of  his  plaint  limited  to  the  three  heads 
of  special  damage  therein  laid,  and,  having  failed  to 
prove  any  such  special  damage,  was  precluded  from 
recovering  general  damages  for  the  trespass. 

Their  Lordships,  however,  are  of  opinion,  that  there 
was  evidence  in  the  action  on  which  the  Courts  below 
mio-ht  have  awarded  some  damages  on  account  of  the 
loss  sustained  in  respect  of  the  manufactured  indigo. 
Kor  are  they  prepared  to  allow  that  if  this  had  not 
been  the  case,  the  Plaintiff  could  have  recovered 
nothing.  The  plaint  might  have  been  more  accurately 
drawn,  but,  substantially,  it  seeks  damages  generally^ 
as  consequent  on  the  wrongful  attachment  of  the 
Factory.  The  principle  ordinarily  applied  to  actions 
of   tori  is,  that   the  Plaintiff  is  never  precluded  from 
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recovering  ordinary  damages  by  reason  of  his  failing        i^ee. 
to  prove  the  special  damage  he  has  laid,  unless    the     Mudhun 
special  damage  is  the  gist  of  tha  action.     Thus  in  an        dos^'^ 
action  of  slander  for  words  actionable  per  se,  when  the  ''• 

Plaintiff  lays  special  damages,  and  fails  to  prove  it,  he 
is  nevertheless  entitled  to  such  damages  as  the  jury 
think  right  to  give  him.  It  would  be  otherwise  if  the 
words  were  not  actionable  per  se.  In  the  present  case 
the  gist  of  the  action  is  not  the  special  damage,  but  the 
unlawful  attachment ;  and  the  Plaintiff  would  not  have 
been  precluded  from  recovering  ordinary  damages 
sfor  that  actionable  wrong,  even  if  he  had  wholly 
failed  to  prove  the  special  damage  laid. 

Taking  this  view  of  the  case,  their  Lordships  feel 
that  it  is  not  desirable  to  remit  the  cause  for  the 
assessment  of  damages  in  I?idia,  since  no  case  has 
been  made  for  taking  fresh  evidence,  and  the  Judge 
below  would  have  only  those  materials  for  a  Judg- 
ment which  are  now  before  their  Lordships. 

They  have,  therefore,  determined  to  take  the  course 
which  was  taken  by  this  Committee  in  the  case  of 
Le  Breton  v.  Ennis  (4  Moore's  P.  G.  Cases,  323), 
and  to  assess  the  damages  themselves.  It  must  be 
confessed  that  the  Appellant  has  not  given  the  best 
evidence  that  he  could  have  given  on  this  point.  He 
might  have  proved  for  what  the  indigo  had  been  sold, 
and  for  what  it  might  have  been  sold  if  it  had  not 
been  damaged,  and  had  been  sold  at  the  proper  time. 
Weighing,  however,  all  the  circumstances  of  the  case, 
their  Lordships  feel  justified  in  assessing  the  damages 
at  Es.  500. 

Their  Lordships  have  felt  some  difficulty  about  the 
costs  of  the  Courts  below,  and  those  of  this  appeal. 
The    costs    of    an    action  in  Indict,    particularly  th© 
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i^^sfi.  stamp   daties  payable  on  the  proceedings,   depend  a 

Mi'DHUN  good  deal  on  the   value  of  the   thing   claimed.     It   is 

Doss^  accordingly  the  practice  of  the  Courts  in  India ^  when 

""'  ^  a  Plaintift'  has  recovered  less  than  he  has  claimed,  to 
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apportion  the  costs  in  the  proportion  which  the 
amount  recovered  bears  to  that  which  was  claimed. 
In  the  present  case  there  are  strong  indications  of  a 
bad  feeling  between  the  parties,  which,  if  it  prompted 
the  original  attachment,  has  probably,  on  the  other 
hand,  induced  the  Appellant  to  swell  his  demand 
beyond  all  reasonable  bounds.  The  evidence  affords 
no  grounds  for  a  claim  for  damages  amounting  to 
the  appealable  sum  of  Rs.  10,000;  and  the  amount 
actually  recovered  falls  far  short  of  that  sum.  Yet, 
unless  the  claim  had  been  thus  unduly  magnified,  the 
Appellant  could  not  have  appealed  to  Her  Majesty. 

In  these  circumstances,  their  Lordships  think  they 
must  direct  the  costs  below  to  be  apportioned  accord- 
ing to  the  ordinary  course  of  the  Courts  below,  and 
that  they  ought  not  to  give  to  either  party  the  costs 
of  this  appeal.  In  making  the  apportionment^  the 
Appellant  will,  of  course,  receive  credit  for  any  costs 
which  he  may  have  paid  under  the  decrees  reversed. 

The  Order,  therefore,  which  their  Lordships  will 
humbly  recommend  Her  Majesty  to  make  is,  that  the 
decrees  both  of  the  Sudder  Court  and  of  the  Civil 
Court  of  Mirza2wre  be  reversed ;  that  the  Appel- 
lant be  declared  entitled  to  recover  damages  to  the 
amount  of  Rs.  500 ;  that  the  cause  be  sent  back  to 
the  Sudder  Court,  with  directions  to  enter  judgment 
for  the  Plaintiff  for  that  sum,  and  to  deal  with  the 
costs  in  both  the  Courts  below  according  to  the 
practice  of  those  Courts  in  like  cases,  and  that  each 
party  do  bear  his  own  costs  of  this  appeal. 
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ACCOUNT. 

1 .  i^8  an  account  of  the  mesne  profits 
and  expenditure  by  Mortgagees  in 
possession  was  unsatisfactory,  an 
account,  whether  as  incidental  to 
the  question  of  foreclosure,  or  re- 
demption ordered  to  be  taken,  as 
provided  by  Ben.  Eegs.  XV.  of 
1793,  sec.  11,  and  I.  of  1798, 
sec.  3.  \_Mohtm  Lall  Sookool  v. 
Goluck  Chimder  Dutt]      -      -     1 

2.  Held,  upon  the  construction  of 
sec.  11,  Ben.  Eeg.  XV.  of  1793, 
that  the  production  of  accounts  by 
a  Mortgagee  in  possession  seeking 
to  foreclose  cannot  be  called  for 
when  there  is  neither  plea  nor 
proof  that  the  usufruct  had  liqui- 
dated the  principal  and  interest, 
and  where  no  deposit  had  been 
made  to  cover  the  balance  admitted 
to  be  due. 

VOL.    X. 


The  necessity  for  a  Mortgagee  in 
possession  to  produce  his  accounts 
arises  : — 

First,  when  the  Mortgagor  has  de- 
posited the  principal  money,  leav- 
ing the  question  of  interest  to  be 
settled  by  an  adjustment  of  the 
account. 

Secondly,  when  the  Mortgagor  has 
deposited  all  that  he  admits,  or 
alleges,  to  be  due  ;  and 

Thirdly,  when  he  pleads  and  under- 
takes to  prove,  that  the  whole  of 
the  principal  and  interest  has  been 
liquidated  by  the  usiifruct  of  the 
mortgaged  premises.  \_Forhe8  v. 
Ameeroonissa  Beguni]     -     -     340 

3.  Where  a  Defendant  refused  to 
render  accounts,  and  there  was 
evidence  of  spoliation  of  the  Bank- 
ing Books,  the  Coui-t  charged  him 
with  the  principal  sum  for  which 
he  was  accountable,  with  interest 
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at  12  per  cent  per  mensem  in  lieu 
of  tlie  profits  he  failed  to  account 
for.  \_Rampershad  Tewarry  v. 
Sheochurn  Boss]       -      -      -     490 

ACKNOWLEDGMENT  OF 
DEBT 

A  letter  written  by  a  debtor  in  answer 
to  a  demand  for  payment  of  a  debt 
and  interest,  in  wliicb.  he  promised 
to  pay  the  debt  by  instalments,  and 
begging  to  be  let  off  payment  of 
the  interest,  is  an  ample  acknow- 
ledgment within  section  4,  of 
the  Limitation  of  suits  Act,  No. 
XTV.  of  1859,  to  take  the  case 
out  of  the  operation  of  thrt  Act. 
\_Sholi  Ifukhun  Lall  v.  J^fawah 
Imtiazood  Doiclah']     -     -     -     362 

ADOPTION. 

By  widow  afterthedeathof  anatui-al 
son,  under  a  power  given  by  her 
husband  in  the  lifetime  of  such 
natural  son.  \_Mus3umat  Bhoohun 
Moyee  Delia  v.  Ram  Kishore 
AcMrj  Choicdhry']     -     -     -     279 

Bee  "EviDExcx,"  5. 
"Hes'doo  Law,"   1. 

ADYEESE   POSSESSION. 
See  "LiMiTATio>'  or  stjits,"  3,  6. 

APPEAL. 

1.  Special  leave  to  appeal  was  allowed, 
but  as  no  steps  were  taken  to  pro- 
secute the  appeal,  the  same  was 
dismissed  with  costs.  \^Gour 
Monee  Debia  v.  Khajah  Abdool 
Gunneel 59 


2.  Leave  to  appeal  granted ;  but  art 
application  made  ex  parte  to  stay 
the  proceedings  in  the  Court 
below pendingthe  appeal,  refused. 
[Rajah  Perladli  Sein  v.  Baboo 
Bhoodoo  Singh']     -     -     -      -      78 

3.  Special  leave  to  appeal  granted, 
notwithstanding  that  no  applica- 
tion had  been  made  for  such  leave 
to  appeal  to  the  Court  below, 
upon  the  allegation,  that  though 
the  amo  mt  decreed  was  much 
under  the  appealable  value,  the 
original  demand  being  necessarily 
limited  by  the  jurisdiction  of  the 
Court  in  which  the  suit  was  origi- 
nally instituted,  yet  the  subject, 
matter  at  issue  exceeded  in  value 
the  appealable  amount.  [Mutu- 
saicmy  Jagavera  Yettapa  Naiker  v. 
Vencataswara   Tettia]     -     -      313 

4.  It  is  not  necessary  to  appeal  from 
an  Interlocutory  Order  which  d  oes 
not  dispose  of  the  cause.  Such 
Order  can  b'^':  peached  on  appeal 
from  the  final  decree.  [Forbes  v. 
Ameeroonissa  Begum]     -      -     340 

5.  A  party  is  not  bound  to  appeal 
from  every  Interlocutory  Order 
which  is  a  step  in  the  procedure 
that  leads  to  a  final  decree.  It  is 
open  on  appeal  fi-om  such  final 
decree  to  question  an  Interlocutory 
Order.  [Sheonath  v.  Ramnath']  413 

APPEALABLE  VALUE. 

See  "  Pkactice,"  7. 

AEBITEATION,  EEEFEENCE 
BY  COUET  TO. 

See  "  AwAEB,"   1. 
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ASSESSMENT  OF  RENT. 
A  demand  for  arrears  of  rent,  and  the 
rate  fixed  by  Ben.  Reg.  XIX.  of 
1793,  sec.  10,  slioiild  be  preceded 
by  a  suit  for  assessment  of  rent. 
\^Mussumat  Chimdrahidlee  Dehia  v. 
Lukhea  Dehia  Chotvdrain~\  -     214 

ASSETS. 
Government  compensation  for  aboli- 
tion of  Pilgrims'  tax  held  to  be 
assets,  and  to  be  divided  among 
the  grantee's  'h.G\rs,.'\Ma]iarmiee  In- 
derjeet  Kooar  v.  Mnssumnth  Ismudh 
Koo7iwur^     -     -     -     -     -     -329 

ATTACHMENT. 

See  "  Damages." 

AUCTION    PURCHASER. 

At  Government  sale  for  arrears  of 
revenue,  power  of  to  cancel  leases, 
or  enhance  rent,  under  Ben.  Reg. 
XI.  of  1822,  sees.  30,  32  and  33. 
\^R  mee  Surnomoyee  v.  Maharajah 
Sutteeschmider  Roy,  Bahadoor~\  123 

See  "Tenuee,"  2,  3,  4. 

AWARD. 

1 .  No  power  is  vested  in  the  Court 
of  the  Civil  Judge  at  Luchnoic, 
under  the  provisions  of  sees.  312 
and  314  of  the  Code  of  Civil  Pro- 
cedure (Act,  No.  VIII.  of  1859), 
which  is  in  force  in  Oude,  to  refer 
the  decision  of  any  issue  raised  in 
a  suit  to  Arbitrators  nominated  by 
the  Coui't  against  the  protest  of 
one  of  the  parties. 

An  Award  founded  on  such  a  refer- 
ence, held  on  appeal  not  binding 
on  a  Defendant  and  set  aside, 
as  the  parties  must  either  name 
the  Arbitrators  or  consent  to  the 


nomination  of  them  by  the  Court. 
[Sheo)iafh  v.  Ramnuthl^  -  -  413 
2.  Act,  No.  XIII.  of  1848,  is  limited 
to  Awards  made  by  Collectors, 
under  Ben.  Regs.  VII.  of  1822, 
IX.  of  1825,  and  IX.  of  1833, 
which  gives  the  Revenue  autho- 
rities judicial  power  to  determine 
questions  of  possession.  \jSowala 
Buksh  V.  Bharum  Hingh7\     -     511 

BOUNDARIES. 

See  "  Title,"   1,  2. 

BURDWAN. 

Chakaran  lands  held  of  that  Zemin- 

dary,  nature  of 

^ee  "Tenure,"  1. 

BYE-BIL-WUFFA. 

See  "  Mortgage,"  2. 

CANCELMENT. 

Of  tenures  of  sub -leases  by  auction 
purchasers  at  Government  sale  for 
arrears  of  revenue,  under  Ben. 
Reg.  XL  of   1822,    sees.  30,   32 

,  and  33.  \_Ranee  Surnomoyee  v. 
Maharajah     Sidteeschunder     Roy, 

Bahadoor'] 123 

See  "Tenure,"  2,  3,  4, 

chakaran  lands. 

See  "Tenure,"  1. 

CHOWKEEDARS, 

Right  of  appointing. 
See  "  Tenure,"  L 

CODE  OF  CIVIL  PROCEDURE: 

(Act,  No.  VIIL,  1859,  Bees. 
312,  314.) 
yiee  "  Award,"  1. 
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COMMISSION. 

See  "  Ij.'terest."  I. 

COMPEOMISE 

Of  suit. 
See  "  Razixamah." 

CONDITIONAL  SALE. 
See  ''Mortgage,''  2. 

CONSTRUCTION. 

1.  Of  £en.  Eeg.  XXVI.  of  1814, 
sec.  10,  cl.  3,  respecting  the  Court 
recording  points.  Mohun  Lull 
Soolcooly.  Golmk  CJiunder  Ihitt,  1. 

2.  Chakaran  land,  held  not  resum- 
able  by  Government  as  Taymah- 
dary  lands,  under  Ben.  Reg.  I.  of 
1793,  sec.  8,  cl.  4.  {Joyliuhen 
Mookerjee  v.  The  Collector  of  East 
Burdwaii] 16 

3.  Of  Act,  No.  XXIV.  of  1837, 
vesting  in  the  Agent  of  the  Go- 
vernor of  Madras,  judicial  and  re- 
venue authority  within  the  District 
of  Ganjajn,  construction  of.  [Fakala 
Balakristnama  Fatrulu  v,  ^ree 
Naraina  Mardaraz  Devu']    -     -  60 

4.  As  to  rules  of  limitation  of  suits  9 
and  14,  and  Circular  Order. No.  104 
of  1860,  applying  to  the  Province 
of  Oude.  [Saligram  v.  Mirza  Azim 
Ali  Beg]   -------    114 

5.  Of  sees.  5  and  7  Ben.  Regs. 
XLIV.  of  1793,  and  sec.  41,  YIII. 
of  1793,  as  to  enhancement  of 
rent.  \Ranee  Surnomoyee  v.  Maha- 
rajah Sutteesckunder  Hoy,  Bahu- 
door] 123 

6.  Of  Act,  No.  XVI.  of  1853,  c.  4, 
as  to  admission  of  special  appeals 


liy  the  Suddar  Lewanny  Adawlv.r. 
\_^evvaji  Vijaya  RayhunadJta  Vutoji 
Kristnan  Gopalar  v^  Chwna  y^-i- 
yana  Chefti]     -     -     -     -     -      lol 

7.  Of  sec.  16  of  Ben.  Eeg.  III.  of 
1795,  prohibiting  Courts  enter- 
taining ne\«'  suits,  the  merits  of 
which  have  been  determined  before 
by  a  Court  of  competent  jurisdic- 
tion. [Shama  Purshad  Boy 
Choivdery  v.  ffurro  Pershad  Boy 
Chotidery'] 203 

8.  Of  sec.  2,  Act  No.  XIX.  of  1843,, 
respecting  registration  of  deeds  of 
mortgage,  heldtoembrace  deedsof 
sale  or  gift.  [^Srtenath  Bhutta- 
cJiargee  v.  Ramcomul  Gungo^adya^j 

220 

9.  Of  Ben.  Reg.  XVII.  of  1806^ 
with  respect  to  redemption  of  a 
mortgage.  \_Forbes\.  Ameer O07iissa 
Begum']    -------    340, 

10.  The  Limitation  of  suits  Act,. 
No.  XIV.  of  1859,  sec.  1,  cl.  9. 
Held  not  to  apply  to  a  suit  brought 
in  Oud^,  in  1862.  [^Shah  Mukhun 
TjiJl  V.  No.wah  Imtiazood  Dowlah] 

362 

1 1 .  The  Coiu't  at  Lucknow  has  no 
power  under  the  provisions  of  3 1 2 
and  314  of  the  Code  of  Civil  Pro- 
cediu-e  (Act,  No.  VIII.  of  1859)  in 
force  in  Oude,  to  refer  an  issue  to 
arbitrators  nominated  by  the  Court 
against  the  protest  of  one  of  the 
parties.     [Sheonafh    v.    Rmmiath'] 

41  a 

COSTS. 

1 .  Costs  of  the  Respondent  ordered 
to  be  paid  out  of  the  sum  deposited 
by  the  -Appellant  in  the  Counx?i  q 
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OfHoe,  and  the  balance  to  be  paid 
to  the  Appellant.  \_Gour  Moiiee 
Behia  v.  Khajah  Ahdool  Gunnee]  59 

2 .  Upon  a  reversal  of  a  decree  of  the 
St(dder  Court,  costs  of  the  suit 
already  paid  by  the  Appellant 
ordered  to  be  refunded,  and  the 
Court  below  directed  to  deal  with 
those  costs,  and  all  other  costs, 
including  those  of  the  appeal,  ac- 
cording to  the  result  of  the  inquiry. 
[Eajah  Lelamind  Sini^h,  Bahadoor 
Y.  Maharajah  Mohexhur  Sinffh, 
Bahadoor^j    -     -      -     -      -     -     81 

3.  Where  a  partial  alteration  was 
made  by  the  appellate  Court  in 
the  decree  of  the  Court  below,  as 
to  the  rate  of  interest  awarded, 
but  in  other  I'espects  the  decree 
was  confirmed,  both  parties  were 
directed  to  paj'  their  own  costs  of 
appeal.  \_Mw~tunjoy  Chuckerhutty 
V.  Qockrane]  -         -        -         -229 

4.  A  .slight  modificationas  to  the  rate 
of  interest,  held  not  sufHcient  to 
deprive  the  Respondent  of  co.sts 
of  appeal.  \_Lalla  Bunseedhur  v. 
Koom'M/-    Bindescree    Butt  6/m^/<] 

454 

5 .  Directions  given  in  taxing  costs  to 
disallow  all  expenses  occasioned  by 
the  insertion  in  the  manuscript  of 
unnecessary  matters.  {Taralcant 
Bannerjee    v.  Puddomoney  Dossee] 

476 

6.  The  Plaintiff  claimed  as  damages 
a  larger  sum  than  the  appellate 
Court  awarded.  No  costs  were 
given  in  the  appeal.  Held,  fol- 
lowing the  practice  of  the  Courts 
in  India,  that  as  the  Plaintiff  re- 
covered a  less  amount  than  he  laid 


in  his  plaint,  his  costs  in  the  Court 
below  were  to  be  apportioned  to. 
the  amoiuit  recovered,  and  not  ta 
the  sum  claimed.  \_Mudhuii  Mokun, 
Dossy.  Gokul  Boss]     -     -     -  563. 

CUSTOM  OF  me:rchants 

At  Calcutta. 
See  "  Principal  and  Agent." 

DAMAGES. 

In  an  action  of  tort,  the  Plaintiff  is, 
not  precluded  fi  om  recovering  or- 
dinary damages  by  reason  of  his 
failing  to  x)rove  the  sijeciai damage 
laid,  unless  the  special  damage  is 
the  gist  of  the  action. 

Though  a  Plaintiff  after  a  wrongful 
distress  may  have  received  per- 
mission to  use  his  own  property, 
he  is  neither  bound  to  accej)t  the 
permission  so  accorded  to  him,  nor, 
if  he  doea  not  accept  it,  wili  he 
lose  his  right  of  action.  In.  such 
case  he  is  entitled,    at  least,    to  a 

■     judgment  for  nominal  damages. 

On  appeal,  the  appellate  Court  was, 
of  opinion,  that  there  was  evidence, 
from  which  the  Court  below  ought 
to  have  a  warded  damages  inrespect 
of  losses  sustained  by  an  illegal 
attachment.  As  the  whole  evi- 
dence was  before  the  ajDpellate 
Court,  it  was  held  that  there  was 
no  uecessitj'  to  remit  the  case  to, 
India  for  re-trial,  and  the  Judicial 
Committee  accordingly  assessed 
the  damages  from  the  materials, 
before  them.  [Mudhun  M.oJmn- 
Boss  V.  G:ohd  Boss]      -      ~.      56.3. 
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DECENNIAI.  SETTLEMENT. 

Fixed  rent,  anterior  to. 

See  "  Te>-ure." 

DECISIONS 
Observed  upou,  overruled,  &c. 

1.  The  case  of  AJIi  Ho^sein  v.  Badel 
Khan  (19th  of  May,  1863,  S.  B. 
A.,  N.  W.P.),  where  it  was  held, 
that  there  is  no  difference  to  be 
made  between  the  innocent  pur- 
chaser and  one  tainted  with  fraud, 
which  had  brought  about  an  exe- 
cution sale  observed  upon  and  dis- 
sented from.  \LaHa  Bumeedhur 
V.  Koonicur  Bindeseree  Butt 
Singh']      -         -         -  -     454 

2.  Abraham  v.  Abraham  (9  Moore's 
Ind.App. Cases,  1 99)  distinguished 
from  a  case  of  a  Hindoo  family, 
converted  to  Mahomedanism,  but 
conforming  for  several  generations 
to  Hindoo  customs  and  usages,  re- 
taining the  Hindoo  Law  of  inheri- 
tance. [Joicala  Buksh  \.  Bharum 
Singh']  -         -         -         -  -511 

DECEEE  HOLDER. 

See  "Mortgage,"  1. 
"  Possession."' 

DEPOSIT 

By  Appellant  for  costs  of  appeal. 
See  "Practice."  1. 

DISTRESS. 

Action  for  alleged  distress. 

See  "  Damages." 

DOUBTFUL  TITLE. 

See  "  Title,"  1,  2.  3. 


DOWER 

Deed  of, providingfor  an  extravagant 
sum ;  the  estate  of  the  deceased 
husband  was  insufficient  to  pay 
the  amount.  Held  that  the  Court 
at  Oiide  had  an  equitable  discre- 
tion in  awarding  a  reasonable  com- 
pensation between  the  heirs  of  the 
deceased  husband  and  his  widow. 
[Mulkah  Bo  Alum  Kowab  Tajdor 
Bohoo  v.  MirmJehan  Kudr]  -  252. 
See  "  Mahomed  AN  La.w." 

EJECTMENT. 

See  "  Title."  2,  3.  4. 

EQUITY  OF  REDEMPTION. 
f>ee  "  Mortgage." 

ESTOPPEL. 

Where  there  was  a  fraudulent  agi'ee- 
ment  between  the  Mortgagee  in 
possession  and  a  piu'chaser  at  the 
Government  sale,  both  were  es- 
topped as  against  a  Mortgagor, 
from  relying  upon  the  illegality  of 
their  contract.  [^N'aicab  Sidhee 
Nuzur  Ally  Khan  v.  Bajah  Oojood- 
hya/ram  Khan]     -      -      -     -     540 

EVIDENCE. 

1 .  In  a  question  of  disputed  boun- 
daries, the  onus  probandi  lies  upon 
the  Plaintiff  to  prove  by  indepen- 
dent evidence  liis  right  to  recover. 
But  in  circumstances  held,  that 
the  mei*e  failure  on  the  Plaintiff's 
part  to  suppose  the  burthen  of 
proof  cast  upon  him,  as  to  part  of 
the  lands  claimed,  was  not  conclu- 
sive as  it  would  be  in   ejectment, 
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and  the  case  remitted  to  India  for 
further  inquiries.  [Rajah  Lela- 
nund  Singh,  Bahadoor  v.  Muhara- 
jah  Moheshur  Singh,  Sahadoor~\  81 

2.  When  false  witnesses  or  forged 
documents  are  produced  to  support 
a  case,  such  facts  naturally  create 
suspicion,  but  if  the  Appellate 
Court  has  to  deal  with  a  just  case, 
though  foolishly  and  wickedly  at- 
tempted to  be  supported  by  false 
evidence,  such  circumstance  will 
not  prejudice  the  judgment  on  the 
merits,  when  the  case  is  supported 
by  independent  evidence. 

So  ruled,  when  their  Lordships  were 
satisfied  from  the  evidence  that  an 
ancient  tenure  existed,  which  was 
endeavoured  to  be  supported  by 
a  forged  document  and  evidence. 
\_Ranec  Surnomoyee  v.  Maharajah 
Sutteeschunder  Roy  Bahadoor']    123 

3 .  Suit  by  ^ . ,  to  recover  real  estate 
in  the  possession  of  B.,  and  of  his 
predecessors,  whose  title  had  been 
unchallonged  for  forty-four  years, 
on  the  ground  that  tlio  estate  was 
mortgaged  only  by  .4. 's  ancestors, 
and  that  B.,  and  those  claiming 
under  him,  were  only  usufi'uctory 
mortagees  in  possession.  Held, 
that  the  onus prohandi  was  on  ^., 
who  could  only  succeed  by  the 
strength  of  his  own  title,  and  not 
by  reason  of  the  weakness  of  B.^s 
title. 

If  a  party  put  in  evidence  in  sup- 
port of  his  title,  documents  proved 
to  be  forged,  but  the  other  evi- 
dence adduced  by  him  is  not  im- 
peached, the  court,  in  rejecting 
the  forged  documents,  will  take  the 


unimpeached  evidence  into  con- 
sideration, and  if  satisfied,  adju- 
dicate thereon.  [_8evvaji  Vijaya 
Raghunadha  Valoji  Kristnan  Gopa- 
lar  V.   Chinna  Nay  ana  Chetti]  151 

4.  Although  in  Indian  proceedings 
the  presumption  in  favour  of  the 
genuineness  of  documentary  evi- 
dence is  very  weak,  yet  there  is  no 
presumption  in  favour  of  forgery. 

Thus,  when  a  long  series  of  docu- 
ments are  produced,  shewing  a 
reasonable  origin  of  title  nearly  a 
century  ago,  a  regular  deduction 
of  that  title,  and  a  possession  con- 
sistent with  it,  the  evidence  of  in- 
trinsic improbability  must  be  very 
strong  to  counterbalance  the  weight 
of  such  evidence.  [  Wise  v.  Bhoo- 
han  Mayee  Delia  Ghowdrainee]  1 65 

5.  In  a  suit,  which  involved  a  dis- 
puted question  of  fact  as  to  an 
alleged  adoption  and  the  due 
execution  of  a  WiU,  the  Court  in 
In  dia,  disregarding  other  evidence, 
relied  solely  upon  the  evidence  of 
a  witness  examined  at  the  instance 
of  the  Court  itself.  The  effect  of 
the  evidence  of  this  witness  was  to 
show  that  at  the  time  of  the  adop- 
tion and  execution  of  the  Will,  the 
alleged  Testator  was  in  a  dying 
state,  and,  although  at  times  roused 
to  consciousness,  was,  fromliis  en- 
feebled mind,  incapable  of  under- 
standing the  acts  he  was  represented 
to  have  performed  :  the  Court  be- 
low, however,  uponthe  evidence  of 
this  witness,  as  to  his  testamentary 
capacity,  corroborated,  as  it  thought, 
by  a  letter  of  the  widow  of  the 
alleged  Testator,  recognizing  the 
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adoption,  and  by  her  acquiescing 
in  the  performance  of  certain 
funeral  rights  of  her  deceased 
husband  by  the  supposed  adopted 
son,  pronounced  both  the  adoption 
and  the  will  to  be  valid.  Upon 
appeal,  held,  that  although  as  a 
general  rule,  in  a  question  of  fact, 
the  Judicial  Committee  -were  un- 
Trilling  to  disturb  the  judgment  of 
the  Coiu-t  below,  yet  that  as  it  was 
the  duty  of  the  appellate  Court  to 
weigh  the  evidence  and  probabili- 
ties.and  form  anindependeut  judg- 
ment, and  taking- iuto<.-onsideration 
the  evidence  regarding  the  state 
and  capacity  of  the  alleged  adopter 
and  Tet-tator,  they  were  of  opinion 
that  the  evidence  relied  upon  was 
so  unsatisfactory,  that  neither  of 
the  decrees  of  the  Courts  below 
could  be  supported,  and  reversed 
the  same  with  costs.  [^Tayammaul 
V.  Sasvhidla  Naiker']  -     -     -     429 

EXECUTOEY  DEVI8E. 
See  •' Hindoo  Laav,"^  1. 

FIXED  KENT 

Of  lands  held  anterior  to  Decennial 
Settlement. 

See  "Tenure,"   2,   3,  4. 
FORECLOSURE. 

1  The  law  under  the  Bengal  Regu- 
lations, and  practice  of  the  native 
Courts,  in  foreclosure  proceedings, 
reviewed  and  considered.  \_Forbes 
V.  Ameeroonissa  BegHm~\    -     -  340 

2.  The  effect  of  a  foreclosure  decree 
in  the  Supreme  Court  in  a  mort- 
gage   suit     between    Hindoos    is 


eqiuvalent  to  a  decree  establishing 
proprietary  right  in  the  Courts 
in  the  Mofiissil  in  a  similar  suit. 
[Naivah  'Sidhee  JVuznr  Ally  Khan 
V.  Rajah  Oojoodhyaraiii  Kho:i{\   540 

8cf  ••  Mortgage."' 

FORGED  DOCUMENT. 

A  deed  being  impeached  as  being 
forged  on  the  face  of  it,  the  case 
was  directed  to  stand  over  for  the 
original  document  to  be  transmitted 
from  India  for  inspection  at  the 
nearing  of  the  appeal.  \^Ranee 
Surnomoi/ee  v.  Maharajah  Suttees- 
chunder  Roy,  Bahadoor']    -     -    123 

iiee  "  Evidence,"  2,  3,  4. 

FRAUD. 

A  Razinamak  to  compromise  a  suit, 
and  a  Bond  arising  out  of  the 
samB  transaction,  recognizing  a 
right  to  one-fourth  of  a  Tnlook, 
declared  null  and  void,  as  having 
been  obtained  by  fraud  and  in- 
timidation by  the  manager  of  the 
Agent's  Court  at  Gajijam,  who 
used  his  official  character  as  a 
pressure  upon  a  Zemindar  in 
difficulties  in  that  District,  to 
effect  from  him  the  execution 
of  such  instruments.  [Pakala 
Balakristiiama  Batrxdu  v.  Sree 
Naraina  Mardaraz  Bevu]    -     -  60 

See  "Guardian  and  Ward."j 

"Limitation  of  suits,"  6. 

FRAUDULENT  SALE. 

I.  A  deed  tainted  by  fraud,  though 
registered,  is  not  to  be  placed  on 
the  same    footing  as    a    bona    fide 


INDEX. 


183 


d"eed.        \_Srcenanth    Bhuttackarjee 
V.  Ramcomid  Gimgor>adya~\    -    220 

2.  Where  there  had  bean  a  fraudulent 
sala,  under  Act,  No.  I.  of  1815, 
by  ^.,  the  Mortgagee's  representa- 
tive in  possession,  that  Act  J  jya  not 
apply  so  as  to  defeat  the  Miortgagor's 
equity  of  redemption,  and  that 
the  sale  is  to  be  considered  as  a 
private  sale,  and  impressed  a  trust 
On  the  estate  which  passed  under 
it. 

Held  further,  that  as  there  was  a 
fraudulent  agreement  between  the 
Mortgagee's  representative  in  pos- 
session and  the  pui-chaser  at  the 
Government  sale,  both  were  estop- 
ped as  against  the  Mortgagor,  from 
relying  upon  the  illegality  of  their 
contract.  [^Naicah  Sidhee  Kuzur 
Ally  Khan  v.  Rajah  Oojoodhi/aram 
■Khun     .......      540 

See  "  Guard IA^'  a^'d  Waed." 

GANJAM, 

District  of. 

Judicial  powers  of  G-overnment  Agent 
under  Act,  No.  XXIV.  of  1839. 

See  "  Jurisdiction.  " 

GENERAL    DAMAGES, 

Proof  of. 

See  "  Damages." 

GUARDIAN  AND  WARD. 

In  1850,  the  guardian  of  a  Minor  (his 
stepmother)  by  an  Ikrarnamak, 
among  other  things,  charged  the 
Minor's  ancestral  estate  with  the 
payment  of  Rs.  27,000  in  favour  of 
L.,  the  amount  of  his  alleged  claim 
VOL.  X. 


against  the  estate,  respecting  which 
an  appeal  was  then  pending,  but  to 
which  estate  he  was  himself  a 
debtor,  undertaking  at  the  same 
time  to  prosecute  certain  claims 
against  M.,  Z.agreeingto  advance 
money  for  that  purpose,  and  to  re- 
sist certain  claims  brought  by  M. 
against  the  Minor's  estate.  In 
February,  1851,  J/".,  having  ob- 
tained judgment  against  the  estate 
for  Es.  26,986,  and  taken  out  exe- 
cution thereon,  the  estate  was 
advertised  for  sale  on  the  20th  of 
that  month.  To  prevent  the  sale, 
L.  advanced  the  amount  of  the 
judgment  debt,  and  on  the  19th 
of  that  -Jiionth  commenced  a  suit 
against  the  guardian,  in  which  he 
claimed  the  Rs.  26,986,  the  amount 
advanced  by  him,  and  the  Rs. 
27,000  agreed  to  be  paid  him  by 
the  Ikrarnamah,  and  the  further 
sum  of  Rs.  1,354,  alleged  to  have 
been  paid  by  him  for  the  proceed- 
ings against  M.,  making  together 
Rs.  53,341.  Oh  the  following  day 
the  guardian  filed  a  confession  of 
judgment  admitting  the  debt^hypo- 
thecating  the  Minor's  estate,  and 
.  undertaking  to  pay  the  same  by 
instalments,  -with  the  exception  of 
the  Rs.  27,00C,  at  six  j»;6r  cent. 
interest.  The  instalments  not 
being  paid,  Z.,  in  1853,  took  out 
execution  on  the  judgment,  and 
under  the  execution  put  up  the 
estate  for  sale,  and  became  the 
purchaser  himself.  On  the  Minor 
obtainingliis majority,  he  brought 
a  suit  to  set  asido  the  sale,  im- 
peachingthe  transaction  asfraudu- 
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lent  and  collusively  obtained  Ly  Z. 
from  his  lategnardian.  TheCoui-ts 
in  India  set  aside  tlie  sale  upon 
the  ground  of  fraud,  and  decreed 
the  restitution  of  the  estate,  with 
mesne  profits  and  damages,  sub  j  ect 
to  the  repayment,  by  way  of  reduc- 
tion of  the  Es.  26,986  at  &ye  per 
tent.  Upon  appeal,  such  decree 
affii-med  by  the  JudicialOommittee, 
first,  on  the  ground  that  the  trans- 
action was  fraudulent  and  collusive, 
and  prejudicial  to  the  estate  of  the 
Minor ;  there  being  no  evidence  to 
show  the  necessity  forthe  guardian 
obtainingthe  pecuniary  assistance 
sought,  or  to  justify  her  submit- 
ting to  L.^s  extraordinary  terms 
contained  in  the  Ikrarnamah,  by 
allowing,  without  consideration,  his 
doubtful  claim  against  the  Minor's 
estate,  to  which  he  really  was  a 
debtor  himself ;  and  secondh',  that 
L.,  who  set  up  the  charge,  had 
failed  to  relieve  himself  of  the 
burden  which  the  Hindoo  law  cast 
upon  him,  of  showing  that  he  had. 
at  least,  good  ground  for  supposing 
that  the  transaction  was  for  the 
benefit  of  the  Minor's  estate. 
In  setting  aside  the  Ikrarnamah  and 
sale,  interest  was  allowed  Z.  on 
the  Es.  26,000  advanced  by  him, 
at  the  rate  of  atx  per  eeni.  con- 
tracted for  in  that  instrument,  in 
lieu  of  fivej?^/*  cent,  awarded  by  the 
Sudder  Court.  \_Lalla  Bunseedhiir 
V.  Koomcur  Bindeseree  Dutt  SingK] 
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HINDOO  LAW. 

1.  In  the  year  ISU,  6^.  being  child- 
less, executed  a  dead  of  Onoopiuffee 


puitro  [i.e.,  of  permission), bj^whicb 
he  gave  power  to  his  wife,  C,  to 
adopt  a  son.  He  afterwards  had  Sr 
san,  B.,  by  his  wife,  C.  In  1819, 
two  years  after  his  son's  birth,  and 
while  he  was  living,  G.  executed 
the  following  instrument: — "  This 
is  an  Onoomuttee  putfro  to  the  fol- 
lowing purport — Prior  to  the  birth 
of  a  male  child  from  j'our  womb,  I 
executed  in  your  favour  an  Onoo- 
7)iuftee  putfro  on  the  subject  of  your 
receiving  an  adopted  son.  Subse- 
quently, by  the  will  of  God,  you 
have  given  birth  to  a  male  child. 
Still,  having  regard  to  the  future, 
I  have  again  given  you  peinnission. 
If,  which  God  forbidjthe  male  child 
of  j-our  body  be  non-existent,  then 
you  will  adopt  a  son  from  my  race 
or  from  a  different  race,  for  tho 
purjiose  of  i>erform.ing  mine  or  youi~ 
Sradh  and  other  rites,  and  for  tho 
Shehti  of  the  gods,  and  f  ca*  the  suc- 
cession to  the  Zemindar y  and  other 
property,  on  which,  if  the  adopted 
son  be  non-existent,  which  God 
forbid,  then  you  shall,  according' 
to  your  pleasure,  on  failure  of  one, 
adopt  other  sons  in  succession,  to 
avoid  the  extinction  of  the  pinda ; 
that  dattalca  son  shall  be  entitled 
to  perform  your  and  my  Sradh,  &c,, 
and  of  our  ancestors."  B.,  on 
coming  of  age,  succeeded  to  the 
ancestral  and  other  estate  of  his 
father  who  had  died.  On  B.''s 
death,  childless,  his  widow  suc- 
ceeded as  heir  to  her  deceased  hus- 
band, taking  a  vested  interest  in 
the  whole  of  his  estate.  Some 
time  after  ^ .' s  death,  C  his  mother. 
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exercised  tlie  power  given  her  by 
the  iustrumeut  of  1819,  by  adopt- 
ing a  son  to  G.  The  Sudder 
Dewanny  Court  hekl,  first,  that  the 
above  instrnmeut  was  of  the  nature 
of  a  testamentary  disposition,  and 
secondly,  upon  its  construction, 
that  it  created  a  limitation  on 
f  aihire  of  male  issue  of  the  Testator, 
in  the  lifetime  of  his  wife,  to  the 
son  to  be  adopted  by  her  as  ajfer- 
sona  designata.  Upon  appeal,  such 
decree  reversed,  the  Judicial  Com- 
mittee holding  : 

First,  that  the  instriiment  was  simply 
a  permission  to  adopt  a  son,  as  in 
the  absence  of  any  devise  it  could 
not  be  considered  as  of  a  testamen- 
tary character. 

Secondly,  that  although  a  testamen- 
tary power  of  disposition  by  Hindoos 
in  the  Presidency  of  Bengal  has 
been  established  by  the  decisions 
of  the  Courts,  yet  the  nature  and 
extent  of  such  power,  so  far  as  re- 
lates to  limitations  in  tail  male,  or 
executory  devises,  is  not  to  be  re- 
gulated or  governed  by  any  analogy 
to  the  law  of  England,  which  law 
applies  to  the  wants  of  a  state  of 
society  widely  differing  from  that 
which  prevail  among  Hindoos  in 
India. 

Tkirdly,  that,  as  an  adopted  son  by  the 
Hindoo  law  takes  by  inheritance, 
and  not  by  devise,  and  as  by  that 
law,  in  the  case  of  inheritance,  the 
person  to  succeed  must  be  the  heir 
of  the  full  owner,  B.,  the  son,  was 
the  last  full  owner,  and  his  wife 
succeeded  at  his  death  as  his  heir 
to  her  widow's  estate  ;  and 


Fourthly,  consequently,  that  the 
adoption  by  C.  under  the  Onoo- 
mattee  puttro,  was  void,  as  the 
power  was  incapable  of  execution. 

Whether,  by  the  Hindoo  law,  G. 
could  have  restricted  the  interest 
of  his  son  B,  in  his  ancestral  and 
other  estate  to  a  life  interest,  or 
could  have  limited  it  over,  if  his 
son  B.  left  no  issue  male,  or  such 
issue  male  had  failed  to  an  adopted 
son  of  his  own — Quaere  ?  \_Mu8- 
sumat  Bhoohum  Moyee  Dehia  v. 
Ram  Kishore  Acharj  Ck^wdhry^ 
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2.  An  adult  brotlier,  a  member  of  a 
joint  undivided  Hindoo  family,  in 
consequence  of  disputes,  separated 
from  the  family.  As  no  regular 
partition  of  the  estate  was  made, 
the  lands  remained  undivided,  and 
each  member  took  his  share  of  the 
rents.  After  a  short  separation, 
the  brother  returned  to  the  family, 
and  it  was  by  a  deed  of  Ungsho- 
pnttur,  or  settlement,  agreed  that 
tlie  acquisitions  made  by  the  elder 
brother  dui'ing  the  separation  should 
go  into  the  joint  funds.  During 
the  separation  the  elder  brother 
purchased  a  Putnee  Tahok.  Held, 
that  the  reunion  of  the  brother 
to  the  family  remitted  him  to  his 
former  status,  as  a  member  of  a 
joint  Hindoo  family,  and  that  he 
was  entitled  to  share  in  the  pur- 
chase, as  it  must  be  presumed  to 
have  been  made  out  of  the  funds  of 
the  joint  estate. 

The  presiunption  of  Hindoo  law  is, 
that  the  property  not  shown  to 
be  separate  is  joint,  and  the  onus 
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probaridi  lies  on  the  party  claiming 
it  as  separately  acquired.  'y^Fran- 
Jcishen  Paul  Chowdry  v.  Mothoo- 
ramohun  Paul  Caoicdry'\    -     -  403 

3.  D.,  one  of  five  brothers,  con- 
stituting an  undivided  Hindoo, 
family,  but  having  no  ancestral 
estate,  acquired  personal  property 
with  which,  with  the  aid  of  his 
brothers,  he  established  and  carried 
on  a  banking  business  at  five  dif- 
ferent places.  Such  cireiunstances^ 
under  the  general  principles  of 
Hindoo  law,  held  to  constitute  a 
joint  family  property  in  which  the 
brothers  were  entitled  to  share. 

The  burden  of  proof  that  such  was 
only  an  ordinary  partnership,  and 
not  a  jointly  acquired  family  pro- 
perty, lies  on  the  party  claiming  it 
to  have  been  separately  acquired. 

Ordinary  co-partnership  property  is 
not  subject  to  the  rule  of  Hindoo 
Law,  which  excludes  a  widow  from 
tlie  succession  at  her  husband's 
death  to  a  share  of  the  joint  pro. 
perty  of  an  undivided  family. 
[Rampershad  Teicarry  v.  Sheocliurn 
Doss]      -         -       ■-         -         490 

4.  The  general  rule,  that  possession 
of  one  member  of.  a  joint  Hindoo 
family  is  the  possession  of  all  other 
members,  does  not  apply  where  the 
party  claiming  lias  been  clearly 
excluded  from  the  family.  [Joieala 
BukshY.  Dha rum  Singh']     -      511 

INJUNCTION 

To  restrain  Lessor  receiving  rents. 
Se^.  "Lease." 


LTTEBEST. 

1 .  By  an  agreement  between  Princi-. 
pal  and  Agents,  10  ^^r  cent.  was. 
to  be  allowed  as  comniission.  The. 
St'dder  Coiu't,  under  Act,  No. 
XXXII.  of  1839,  allowed  12  per 
cent,  per  annum  from  the  date  of 
the  suit,  on  the  amount  fovmd  due. 
to  the  Agents  :  such  rate  of  inte- 
rest disallowed  on  appeal,  as  that 
Act  does  not  ai)ply  to  an  agreement 
between  parties  regulating  the 
amount  of  interest.  ^IPurtunjoy 
CJnicJcerhntty  v.    Cochrane]     -  229 

2.  In  setting  aside  an  Hcrarnamah 
and  sale,  interest  was  allowed  to  L. 
onEs.  2G,000,  advanced  by  him  at 
the  ra  e  of  six  j;er  cent.,  contracted 
for  in  that  instrument,  in  lieu  of 
five  pi^>'  <^(^t-  aAvarded  by  the  Sud- 
der  Court.  \Lalla  Biinspedhur 
v.  Koonwur  Bindeseree  Dutt  Singh] 
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3.  Interest  at  12  per  cent,  per  men- 
sem charged  in  lieu  of  profits, 
which  a  party  failed  to  account  for, 
\_Rampi:-shad  Tewarry  v.  Sheochurn. 
Boss] 490; 

INTEELOCUTORY  OEDEE, 

Appeal  from. 

S&e  "Appeal,"  4,  5. 

INTIMIDATION 

Fraud  and  pressure  by  Government, 
Officer  to  induce  a  party  to  execute 
deed. 

See   "  Feaxtd." 

JOIN  DEE 

Of  parties. 

Sec  "  Pleadi>-g,''  4,  5. 
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JOINT   HINIMjO   family. 
See  "  HrxDoo  Latv."   2,   3.   4. 

-  JUDICIAL  SALE. 
J$ee  "  GrARDiAX  axd  Wakd.'' 
"  Mortgage,"    L 
"  Possession." 

JLTlIgDICTION 

In  tlie  District  of  Ganjam.,  situate  in 
a  remote  part  of  the  Presidency  of 
Madras,  the  administration  of  jus- 
tice is  by  the  Act  of  the  Legisla- 
tive Council  of  T'ldifi,  No.  XXIV. 
of  1 839,  vested  in  an  Officer  called 
"  The  Agent  of  the  Governor  of 
Madrasy  who  exorcised  ])oth  j;idi- 
cial  and  revenue  authority  within 
the  District.  The  Court  there 
established  is  not  subject  to  the 
Madras  Pegulations  applicable  to 
the  ordinary  Tribunals.  In  these 
circumstances  it  was  held  that  it 
was  not  to  be  expected  that  the 
proceedings  before  such  a  Court 
should  be  conjiucted  with  all  the 
attention  to  technical  rules  ob- 
served in  the  Eegular  Coiu'ts  in 
Madras  ;  and,  therefore,  that  it 
was  sufficient  if  the  j)i"oeeedings 
had  been  such,  in  point  of  foym, 
as  to  enable  each  party  fairly  to 
bring  forward  and  establish  his 
pase,  and  the  decision  of  the 
Agent  consistent  with  law  and  jus- 
tice. [^PahaJa  BalaJcristnama  Pa- 
fruht  V.  Sree  Naraina  Mardaraz 
J)ev\i]      - 60 

See  '  •  Pkactxe,  "   8 . 


LACHES. 
See   •' Pr.vctice,"   8. 

LEASE, 

A.,  the  lessee  for  a  term  of  a  Zfrnin-. 
dary,  brought  a  suit  against  Z?.,  the 
lessor,  to.  prevent  B.  interfering 
with  his  possession,  which  he  had 
under  the  lease  granted  to  him, 
by  P.,  ill  consideration  of  certain 
pecuniary  advances  made  by  him 
to  B.  Th«  relief  sought  was,  in 
effect,  an  injunction  to  restrain  B. 
from  collecting  the  revenue  of  the 
Zcmindary .  The  defence  set  up 
by  B.  in  his  answer  was,  in  sub- 
stance, that  the  lease  was  an  exe- 
cutory contract,  and,  being  without 
consideration,  could  not  be  en- 
forced ;  and  was  moreover  void  for 
maintenance,  by  reason  of  a  subse- 
quent agi'eement  for  the  advance 
of  a  Slim  of  money  to  carry  oji 
a  suit,  which  agreement  had  not 
been  carried  out.  The  Judge  of 
the  C^vil  Court  adopted  this  view, 
and  held  the  lease  void..  The. 
High  Court  of  Madras,  on  appeal, 
treated-  the  case  as  a  suit  for  spe- 
cific performance,  and  decreed  exe- 
cution of  the  lease.  Upon  appeal, 
the  Judicial  Committee  sustained 
the  decree  as  to  possesssion  under 
the  lease  ;  but  as  it  appeared  from 
the  evidence  questionable  whether 
the  transaction  in  respect  of  the 
lease  did  not  reallj-ojierate  only  as 
a  loan,  and  as  a  right  to  redeem 
might  exist,  the  affirmance  was 
made  with  a  declaration,  that  it 
was  tobe  without  prejudice  to  the 
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claim  (if  any)  of  B.,  to  wliicli  he 
might  be  entitled,  and  to  any 
question  which  might  be  raised  as 
to  the  amount  actually  advanced 
by  ^.  to  ^.  \_Kamala  Naicken  v. 
Pitchacooty  Chettij]     -     -     -    386 

^ee  '•  LiiriTATiox  of  suits,"  3. 
"Texure,"  2. 

LEX  LOCI* 
Of  the  Province  of  Oude. 
See  "Oude." 

LITE  ESTATE. 

"Whether  bj  Hindoo  law  a  Testator 
can  restrict  his  son  to  a  life  estate 
in  the  ancestral  property,  or  limit 
it  over  ?  \^2Iussiunat  Bhoohuin 
Moyee  Delia  v.  Ram  Kishore 
Acharj  CJioicdry^     -      -     •      279 

LIMITATION 

By  "Will  of  estate  of  a  Hindoo  in  tail 
male. 

See  "  Hindoo  Law,"   1. 

LIMITATION  OF  SUITS. 

1.  By  sec.  9  of  the  Limitation  Rules 
for  the  guidance  of  Civil  Courts  in 
Ou(U,  as  explained  by  the  Circular 
Order  of  the  Judicial  Commis- 
eioner,  No.  104  of  I860,  the  limi- 
tation of  suits  is  fixed  for  three 
years  in  ' '  suits  for  money  lent  for 
a  fixed  period,  or  for  interest  pay- 
able on  a  specified  date,  or  dates, 
or  for  breach  of  contract,  unless 
there  is  a  written  engagemeut 
or  contract,  and  where  Eegistry 
Offices  existed  at  the  time  such 


engagement  was  registered,  within 
six  months  of  its  date."  That 
section  held  not  to  apply  in  the 
case  of  a  Bond  executed  in  1855, 
before  the  annexation  of  Oude, 
when  there  was  no  Registry  at  the 
place  it  was  made,  and  sued  for 
in  1860,  such  transaction  falling 
within  section  14  of  that  Circular 
Order,  where  the  period  of  limita- 
tion is,  six  years  for  ' '  all  suits  on 
Bonds  registered  within  six  months 
of  their  date,  or  on  Bonds  formally 
attested  when  there  was  no  means 
of  registry,  ami  all  other  suits  for 
which  no  other  limitation  is  ex- 
pressly provided  by  these  rules  ;  " 
and  a  decree  of  the  Judicial  Com- 
missioner of  Oude,  holding  that  a 
suit  on  the  Bond  was  barred  by 
the  thi'ee  years'  limitation,  pro- 
vided by  section  9  of  the  rules, 
reversed  on  appeal. 

Quaere,  whether  the  rule  of  limita- 
tion, as  a  bar*  to  the  suit,  can  be 
entertained  without  being  pleaded. 
\_Saligratn  v.  Mirza  Asim  Ali  Beg"] 

114 

2.  A  sale  took  place  in  1833.  Pos- 
session of  the  MouzaJis  was  taken 
fi'om  the  purchaser  in  1841,  who 
shortly  afterwards  died,  leaving  a 
widow,  who  under  a  power  from 
her  deceased  husband  adopted  an 
infant  son.  In  1853  she  instituted 
a  suit  for  the  recovery  of  the 
Mouzahs.  Held,  that  the  death  of 
the  purchaser  and  minority  of  the 
heir  took  the  case  out  of  the  Ben. 
Reg.  of  Limitation,  III.  of  1793. 
[  Wise  V.  Bhoohuii  Afoyee  Delia 
Chowdrmnee~\ 165 
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8,  B3'  a  Pottah,  in  the  nature  of  a 
lease  in  perpetuity,  granted  by  an 
ancestor  of  ^.,  in  the  year  17G6,to 
the  ancestor  of  E.,  of  a  piece  of 
land,  B.  and  his  heirs  were  to 
enjoy  a  house  built  thereon,  in 
consideration  of  setting  up  an  idol 
in  the  house,  without  payment  of 
rent.  Upwards  of  sixty  j'ears 
after  the  date  of  this  grant,  during 
whichperiodthe  idol  remained  and 
its  worship  uninterruptedly  con- 
tinued, no  rent  having  been  paid 
by  the  grantee  or  his  heirs.  A., 
without  any  demand  for  rent,  or 
bringing  a  suit  for  assessment  of 
the  property,  brought  a  suit  against 
B.  to  recover  six  years'  arrears  of 
rent  for  the  house,  at  the  rate 
fixed  by  Bsn.  Eeg.  XIX.  of  1793, 
sec.  10.  Held,  reversing  the  decree 
of  the  S udder  Court,  that  B.,  and 
those  under  whom  she  claimed, 
having  been  in  undisturbed  posses- 
sion, and  thecaus«of  aetionhaving 
arisen  sixty  years  before  the  insti- 
tution of  the  suit,  such  suit  was 
barred  by  cl.  3,  sec.  3,  of  Ben. 
Eeg.  II.  of  1805. 

Held  further,  that  while  that  clause 
takes  away  the  cognizance  by  any 
Court  in  Bengal  of  a  suit,  if  the 
cause  of  action  should  have  arisen 
sixty  years  before  the  institution 
of  thesuitjit  distinguishes  between 
the  effect  of  the  twelve  years' 
limitation  and  that  of  sixty  years, 
by  precluding  all  inquiry  into  any 
original  defect  in  the  title  under 
which  the  possession  for  the  latter 
period  obtains,  and  made  it,  in 
f     effect,  unavailing  to  show  that  the 


possession  of  A .  commenced  under 
a  grant  made  null  and  void  by  the 
Regulation  of  1793. 

Whether  the  twelve  years'  limita- 
tion provided  by  the  Ben.  E.eg.  II. 
sec.  3,  cl.  1,  of  1805,  can  be  held 
applicable  to  such  a  suit.    Quare  ? 

Semble.  That  to  maintain  such  an 
action,  a  demand  for  arrears  of  rent 
should  have  been  preceded  by  a 
suit  for  assessment  of  rent  under 
Ben.  Reg.  XIX.  of  1793,  sec.  10. 
\_Mussumtit  ChundrahuUee  Debia 
V.    LuJihea  Delia  Chou-drain']    214 

3.  The  limitation  of  suits  Act,  No. 
XIV.  of  1859,  sec.  1,  cl.  9,  limits 
the  right  to  recover  money  lent,  or 
interest  to  three  years,  from  the 
time  when  the  debt  became  due, 
unless  there  is  a  written  engage- 
ment to  pay  the  money  lent  or 
interest.  By  section  24  of  that 
Act,  it  is  provided  that  such 
Act  should  not  take  effect  in 
non- Regulation  Provinces,until  it 
shall  be  extended  thereto  by  pub- 
lic notification  by  the  Governor- 
Greneral  in  Council,  and,  when 
extended,  all  suits  within  such 
Province  which  shall  be  pending 
at  the  date  of  such  notification, 
or  shaU.  be  instituted  within  the 
period  of  two  years  from  the  date 
thereof,  shaU  be  tried  and  deter- 
mined as  if  the  Act  had  not  been 
passed.  This  Act  was  not  ex- 
tended to  the  Province  of  Oude 
until  July,  1860.  In  a  suit 
brought  in  Januanj,  1862,  to 
recover  a  balance  of  money  lent 
with  interest,  the  last  advance  of 
which  was  made  more  than  thie© 


m2 


INDEX, 


j-ears  beft>re  tlie  eommeiicerieiit 
'of  the  suit,  it  was  liold  by  the 
Courts  in  Oude  to  oj^erate  as  a 
bar  to  the  suit.  Upon  appeal, 
such  finding  reversed,  as  it  fell 
within  the  exception  provided  by 
that  section,  and  was  to  be  ■  de- 
termined as  if  the  Act  had  no't 
been  passed. 

A  letter  written  by  a  debtor  in  answer 
to  a  demand  for  paj'ment  of  a 
debt  and  interest,  in  which  he 
promised  to  pa}-  the  debt  by  in- 
stalments, and  begging  to  be  let 
ofP  payment  of  interest,  isanample 
acknowledgment  witliin  section  4 
of  the  Limitation  of  suits  Act, 
No.  XIV.  of  1859,  to  take  the  case 
t)ut  of  the  operation  of  that  Act. 
l^Shah  Mulhun  Lall  v.  Xawal 
Tmfiazood  Doulah^      .     .     .     362 

4.  In  1814  a  litigation  commenced 
between  a  Zemindar  and  his  ten- 
ants, called  the  Moonshees,  by 
i-eason  of  the  Zemindar  dis- 
possessing them  of  lands  held 
under  a  jote  tenure.  A  decree 
was  made  in  favour  of  the  Moon- 
shees, when  the  Zeminda'r  a.^sessed 
the  jote  lands  at  a  rent.  The  rent 
fell  into  arrear,and  under  a  decree 
the  jote  lands  were,  in  1836,  sold 
in  satisfaction  of  the  arrears  and 
purchased  by  J.  The  decree-pur- 
chaser was  put  in  possession  in 
1839.  There  was  another  suit 
pending  between  the  Jloonshees 
and  their  mortgagee,  in  which  a 
question  arose  whetlier  these  Jo^s 
lands  were  included  in  tlio  mort- 
gage, which  was  decided  in  favour 
of  the  mortgagee  in  1841.  but  J.. 


the  ilienjote  tenant,  was  no  party 
to  that  suit,  and  continued  in  pos- 
session of  his  jote  lands.  Disputes 
arose  between  the  mortgagee  and 
(f.  the  jote  tenant,  and  by  an  Order 
of  the  Sudder  Com-tmadein  1845, 
the  jote  lands  were  ordered  to  be 
put  in  possession  of  the  mortgagee. 
Ill  1 8oG  a  suit  was  brought  by  /.'« 
representative  t6  set  aside  that 
Order  and  to  recover  possession 
of  ihejote  lands.  The  Coiu-ts  in 
India  held  that  there  had  been 
adverse  posses.sion  from  1841,  and 
that  the  suit  was  barred  by  Ben. 
Eeg.  III.  of  1793,  sec.  14.  Upon 
appeal  held:  that  as  J.,  the  jote 
tenant,  was  not  a  jjarty  to  the  suit, 
under  which  the  decree  was  made 
in  1841,  the  decree  was  not  bind- 
ing on  him  or  those  deriving  title 
through  him,  and  that  the  suit  was 
not  barred  by  effluxion  of  time  by 
the  Eegulation,  as  the  cause  of 
action  only  arose  in  1845.  \^Tara- 
hant  Bannerjee  v.  J^uddomoney 
Dossee~\     -  -  -         -       476 

5.  Act,  No.  XIII.  of  1848,  is  limited 
to  A  yards  made  by  Collectors  under 
Sen.  Eegs.  YII.  of  1822,  IX.  of 
1825,  andlX.of  1833,  which  gives 
to  the  revenue  authorities,  judicial 
power  to  determine  c[uestions  of 
possession,  and  the  right  of  appeal 
from  such  Award  is  subjected  to 
three  years'  limitation. 

The  general  rule,  that  the  possession 
oi  one  member  of  a  joint  Hindoo 
family  is  the  possession  of  all  other 
members,  does  nc^  apply  where  thei 
pai-ty  claiming  has  been  clearly  ex- 
cluded from  the  familv.     In  such 
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;:i  rase  tlio  possession  is  adverse, 
and  under  tlie  general  law  of  limi- 
tation the  time  will  run  from  sucli 
adverse  possession.  [JoKuda  IjidsJi 
V.  Dhanim  Sinf/h^  -  -  -  511 
6.     A  decree  of  foreclosure  made  in 

1847  by  the  Supreme  Court  at 
Calcutta  was  irregularly  obtained. 
The  mortgagees  sold  the  mortg-aged 
estate  to  ^.,  who,  in  execution  of 
the  degree  of  foreclosiu-e,  which  he 
had  also  purchased,  dispossessed 
the  mortgagor.  The  mortgagor  in 

1848  filed  a  Bill  in  the  Supreme 
Coiu't  to  set  aside  the  foreclosure 
decree,  and  to  redeem  the  mort- 
gaged estate.  A.  was  a  party  to 
that  suit,  hvit, pendonte  lite,  having 
wilfully  suffered  the  estate  to  fall 
into'arreiirs  of  Government  revenue, 
■entered  into  an  agreement  with 
31.,  whereby  it  was  agreed  that  M. 
should  bid  for  the  estate  when  sold 
by  auction  at  a  sum  less  than 
its  actual  value.  At  the  Govern- 
ment sale  M.  purchased  the  estate 
Benamcc,  and  it  was  subsequently 
assigned  to  otheralienees,i?('>^rai?6'(;. 
At  the  time  of  the  sale  to  M.,  tliQ 
suit  for  redemption  by  the  mort- 
gagor was  pending,  and  the  Court 
aftei'wards  set  aside  the  decree  of 
foreclosure,  and  thereby  made  the 
estate  in  the  possession  of  A., 
under  his  title  from  the  mort- 
gagees, subject  to  the  ec|uity  of 
redemption  of  the  mortgagor.  A 
plaint  in  the  nature  of  a  supple- 
mental suit  was  filed  in  1860  by 
the  Mortgagor  in  t lie  Court  of  the 
District  where  the  estate  was  situ- 
ate, for  possession  consc<\uont  upon 
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redemption,  eharg-iug  generally  the 
whole  transaction  as  between  the 
Mortgagees,  the  purchaser,  and 
subsequent  alienees  to  have  been 
collusive  and  fraudident.  The 
Defendant  denied  collusion  or 
fraud,  and  pleaded  in  bar  :  first, 
the  Act  No.  I.  of  1845,  sec.  24, 
requiring  the  suit  to  be  brought 
within  one  year  of  the  Government 
sale  ;  secondly,  the  general  law  of 
Limitations,  Bew.  Eeg.  III.  of 
1793,  sec.  14,  the  suit  not  having 
been  l)ro\ight  within  twelve  years 
from  the  time  when  the  cause  of 
action  accrued.  Held  by  the  Judi- 
cial Committee : — 
First,  that  the  decree  of  the  Supreme 
Com-t,  setting  aside  the  foreclosuro, 
placed  the  possession  of  A.  upon 
the  footing  of  a  Mortgagee  in  pos- 
session, and  that  from  that  time 
his  title  and  his  possession  were 
in  privity  with  the  mortgage  title, 
and  no  longer  constituted  such  an 
adverse  possession  as  could  be 
pleaded  in  bar  to  the  suit,  under 
Ben.  Eeg.  III.  of  1793,  sec.  14. 
\_Nawal)  Sidhee  Nuzur  Ally  Khan 
V.  Rajah  Ojoodhyaram  Khan]    540 

MADEAS  EEGULATIONS. 

Held,  not  applying  to  proceedings 
before  the  Tribunals  established 
by  Act  No.  XXIV.  of  1839,  in 
the  District  of  Ganjam.  [Pakala 
BalaJcristnama  Patrulti  v.  Sree 
'Naraina  Mardaraz  Devu]     -       60 

MAHOMEDAN  LAW. 

Tlie  Bnnjah  Code  of  1854,  cl.  10, 
sec.  6,  declares,  that : — "  By  the 

w2 


50  i 


indj:x. 


Hindoo  and  Maliomedau  law,  the 
dower  of  a  married  woman,  if  not 
entirely  paid  up  at  the  time  of 
marriage,  is  claimable  by  her  at 
any  subsequent  time,  and  especially 
in  the  event  of  a  divorce.  Amons: 
Mahomedans  it  is  usual,  as  a  safe- 
guard against  capricious  divorces, 
to  stipulate  for  an  amount  of  dower 
far  beyond  the  means  of  the  bride- 
groom to  pay.  Such  contract,  if 
enforced  by  a  Court,  would  ruin  a 
Defendant  who  has  divorced  his 
wife,  without  reflecting  on  the 
liability  to  which  he  was  subject. 
Still,  although  the  full  amount 
need  not  be  decreed,  yet,  in  the 
event  of  a  divorce  without  a  valid 
cause,  heav}'  damages  will  be 
awarded  to  the  wife  in  proportion 
to  the  means  of  the  husband  :" 
and  the  1 1th  section  declares,  that 
in  the  event  of  the  husband's  death, 
"  the  dower  is  treated  as  a  debt, 
and  takes  precedence  of  the  claims 
of  heirs,  but  not  of  other  debts ; 
it  stands  on  the  same  footing  with 
them.  In  this  case,  the  Court 
would  possess  the  modifying  power 
of  clause  10,  and  award  to  the 
widow  a  fair  sima,  with  reference  to 
the  assets  of  the  estate  and  the 
circumstances  of  the  heirs." 
A  Mahomedan  of  the  Soonee  sect, 
domiciled  in  Oudc,  and  a  member 
of  the  Eoyal  family  there,  on  his 
marriage,  b}'  a  deed  executed  in 
the  year  1838,  settled  a  crore  of 
rupees  by  way  of  dower.  This 
dower  was  not  demanded  dui'ing 
the  lifetime  of  the  husband,  but  at 
his  death,  which  event  took  place 


after  the  annexation  of  Oude,  in 
1856,  the  widow  claimed  the  whole 
amount,  although  it  would  exhaust 
the  entire  property  of  the  settlor, 
and  totally  exclude  his  heirs  from 
succeedingto  any  part  of  his  estate. 
The  Judicial  Commissioners  of 
Oude  applied  the  provisions  of  the 
Pimjab  Code  to  the  case ;  and 
held,  that  according  to  that  Code 
the  deed  was  to  be  construed  to 
mean,  not  the  absolute  sum  settled 
for  dower,  which  was  from  the 
position  of  the  settlor  an  extrava- 
gant dowry,  but  an  adequate  pro- 
vision for  his  wife  ;  and  directed 
the  estate  of  the  husband  to  be 
divided  in  moieties  between  the 
widow  and  the  husband's  .heirs. 
Ulion  appeal,  such  decision  aifirmed 
by  the  Judicial  Committee,  who 
held. 

First,  that  the  Commissioners  wore 
right  in  applj-ing  the  Punjab  Code 
to  the  case  ;  and 

Secondly,  that  the  Commissioners, 
under  that  Code,  properly  exer- 
cised their  discretion  in  making  an 
equitable  division  of  the  estate  of 
the  husband  between  the  widow 
and  the  heirs.  \_2Itdkah  Do  Alum 
Nowab  Tajdar  Bohoo  v.  Mirza 
Jehan  Kudf\ 252 

MAINTENANCE 

Of  Hindoo  widow. 
^ec  "Widow,"  3. 

MALGUZAEY. 

^ee  "Teklre."  1. 
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Power  of  to  charge  Minor's  estate. 
S(;c  "  Guardian  axd  W.vkd." 

MAEEIAGE. 

See  "  Mahomed  AN  Law." 

MESNE  PKOFITS. 
See  "  Account." 

MINOE. 

See  "  GUAHDIAN  AND    "WaRD." 

MISJOINDEE. 

See  "  Pleading,"  4,  5. 

MOCUEEEEY. 

See  "  Tenure,"  3,  4. 

MOETGAGE. 

1.  Wheu  the  account  of  the  mesne 
profits  and  expenditure  by  the 
mortgagees  in  possession  are  un- 
satisfactory, an  account,  whether  as 
incidental  to  the  question  of  fore- 
closure or  redemption,  is  to  be 
taken,  as  provided  by  Ben.  Eegs, 
XV.  of  1793,  sec.  11,  and  I.  of 
1798,  sec.  3. 

If  the  interest  of  the  Mortj^agor  in 
the  mortgage  estate  has  been  sold 
under  a  decree,  and  the  sale  takes 
place  before  the  notice  to  foreclose 
was  filed,  such  notice,  to  be  efltec- 
tual,  must  be  served  on  the  pur- 
chaser or  decree-holder.  \_Mohun 
Lall  Soohool  V.  Gohich  Chtmder 
Diitf\ 1 

2.  Anterior  to  the  year  1806,  the 
rights  of  a  holder  of  a  Bye-bil-iouffa 
(Conditional  sale)  were  enforceable 


according  to  the  strict  terms  of  the 
agreement.  It  was  then  necessary 
to  pay  the  amount  when  due.  By 
Ben.  Eeg.  XYII.  of  1806,  a  modi- 
fication of  this  strict  rule  of 
the  i-ights  given  to  the  holder  of 
such  a  contract  was  introduced. 
The  7th  section  gives  the  Mort- 
gagor a  right  of  redemption  within 
one  year  after  an  application  by  the 
Mortgagee  to  the  Court  under  the 
8th  section  of  that  Regulation. 
After  such  an  ai^plication  the  Mort- 
gagor must  either  pay  or  tender  the 
money  lent,  or  the  balance  then 
due,  if  any  part  of  the  principal 
has  been  discharged,  and  if  the 
Mortgagee  has  not  been  in  posses- 
sion, any  interest  that  may  be  due, 
or  he  must  make  a  deposit  pursuant 
to  Ben.  Eeg.  I.  of  .1798,  sec.  2. 
The  general  effect  of  these  Regula- 
tions is,  that  if  anything  be  due  on 
the  mortgage,  and  the  Mortgagor 
make  no  deposit,  or  an  insufficient 
one,  the  right  of  redemj)tionis  gone 
at  the  expiration  of  the  year  of 
gi-ace.  But  the  title  of  the  Mort- 
gagee is  not  completed,  he  must 
bnng  a  suit  to  recover  possession, 
if  he  is  out  of  possession,  or  obtain 
a  declaration  by  the  Court  of  his 
title,  if  he  is  in  possession,  and  in 
that  suit  the  Mortgagor  may  contest 
the  validity  of  the  Conditional  sale, 
or  the  regularity  of  the  proceedings 
taken  under  Eegulation  XVII.  of 
1806,  in  order  to  make  it  absolute, 
or  he  may  prove  that  nothing  is 
due,  or  that  the  deposit  is  sufficient 
to  cover  what  is  due ;  but  the  issue, 
so  far  as  the  right  of  redemption  is 
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eouconxed,  will  be  whether  anything 
remained  due  to  the  Mortgagee  at 
the  end  of  tlie  year  of  grace,  and  if 
so,  whether  the  necessary  deposit 
had  been  made.  If  that  is  found 
against  the  Mortgagor,  the  right  of 
redemption  is  gone.  \_Furhes  v. 
Ameeroonissa  Bfyuui]   -     -     -  340 

See  ' ' Lemitatiox  of  sriTs,"  6. 

MORTGAGEE  IN  POSSESSION. 

M%ee  "Mortgage." 

"Title,"  3. 

MOUROOSEE    ISTEMRAREE. 

See  "TExrRE,"  2. 

MULTIFARIOUSNESS. 

See  "  Ple-U^ixg,"  4. 

ONOOMUTTEE  PUTTRO. 

(Permission  to  adopt). 

See  "  Hhtdoo  Law,"  1. 

ONUS   PROBANDI 

Lies  on  a  member  of  a  Hindoo 
family  claiming  property  as  sepa- 
rately acquired  to  establish  that 
fact.  \_PnrnJcishen  Paid  Chowdry  v. 
Mothooramohoi     Paul      Chowdry'] 

403 

See  "Hindoo  Law,"  2,  3. 

"Tenure,"  4. 

"Title,"  2,  3,  4. 

OUDE. 

Lex  Loci  of  the  Province  of  Oude. 

The  principles  of  law  as  v  ^11  as  the 
rules  of  procedure  of  the  Punjab 
Code    of    1854,  were    introduced 


into  Oude  in  1856,  on  its  annexa- 
tion to  tlie  Britisli  Crown,  to  be 
adopted  as  thebasi.sof  tlve  adminis- 
tration of  the  law  in  that  Province, 
and  to  be  applied  so  far  .as  they 
appeared  to  the  Judicial  Commis- 
sioners appointed  for  the  adminis- 
tration of  j  ustice  there,  not  to  be 
unsuited  to  the  circumstances  of 
the  country,  except  so  far  as  tliey 
were  founded  upon  local  custom, 
varjdng  the  general  law,  whether 
Hindoo  or  Mahomedan,  when  the 
Code  was  not  to  be  applied  to 
Oude.  [Mulkafi  Do  Alum  Nowah 
Tajdar     Bahoo     v.     Mir~a    Jelian 

Kudr'] -     252 

Se<j  "Award."  1. 

"Limitation  of  suits,"   1,  3 

"  Mahomedan  Law." 

PARTIES  TO  SUIT. 

If  tlie  interest  of  the  Mortgagor  in 
the  mortgage  estate  has  been  sold 
under  a  degi'ee,  and  the  sale  takes 
place  before  the  notice  to  forelose 
was  filed,  such  notice,  to  be  effec- 
tual, must  be  served  6n  the  piu'- 
chaser  or  decree-holder.  \^3fohun 
Lall  Soohool  v.  Goluck  Chunder 
Duff] I 

See  "  Ple-U)Ing,"  4,  ». 

PARTNERSHIP. 

See  "  Hindoo  Law,"  2,  3. 

PARTITION. 

See  "Razinamah." 

PERPETUAL    SETTLEMENT. 

See  "  Tenure."  4. 
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PLEADING. 

1 .  Toelmical  rules  not  to  be  stvit-tl}^ 
observed  in  proceedings  before  the 
Judicial  Agent  of  tlie  Madras 
Government  at  Oanjhia  \_ralala 
Balakristnama  Patrulu  v.  Sree 
Naraina  ATardayaz  Devu']       -     60 

2.  Quosre,  wlietlierthe  rule  of  limita- 
tion in  Oude,  sec.  9  of  Limitation, 
rules  for  the  guidance  of  the  Civil 
Courts,  as  a  bar  to  a  suit,  can  be 
entertained  witliout  being  pleaded. 
\^S((li(jram  v.  Jlirm  Azim  Alt  Bccj'] 

114 

3.  Plea  in  bar,  under  Ben.  Peg.  III. 
of  1793,  sec.  16,  to  suit,  ou  the 
ground  of  res  judicata.  \_Sha)na 
Purshad  Ray  Chowdery  v.  Harro 
Parshad  Roy  Chowdery']  -       -  203 

4.  A  summary  suit  was  brought  by 
A.  against  i^.,  to  recover  arrears  of 
rent  of  certain  Mouzahs  alleged  to 
be  held  b}'  B.  under  a  lease  and 
Kahooleat.  The  defence  by  B.  to 
the  suit  was  a  denial  that  the  latter 
instrument  had  been  executed  b}' 
him,  and  he  set  up  a  title  to  the 
Mouzahs  as  being  Bhahee  Birt 
tenure.  The  Deputy  Collector 
befoi'e  whom  the  suit  was  tried, 
doubted  the  execution  of  the 
Kahooleat  by  Z?.,  and  dismissed 
the  suit.  A.  then  brought  a 
regular  suit  against  B.,  seeking, 
first,  to  establish  his  proprietary 
title  to  the  Mouzahs  as  Zemindar  ; 
secondly,  to  set  aside  the  summary 
award ;  and  thirdly,  to  recover 
arrears  of  rent  under  the  lease 
and  Kahooleat,  when  B.  raised 
the  same  defence  as  in  the  sum- 
mary   suit.      The    Sudder  Court 


nonsuited  A.  and  dismissed  the 
suit  for  multifariousness  and  mis- 
joinder. Such  decree  reversed  on 
appeal  by  the  Jiulicial  Committee, 
as,  b}-  the  rules  of  pleading  in 
India,  a  claim  for  rent  in  arrear, 
and  to  remove  doubts  in  A.'s  title 
as  Zemindar  to  lease  to  B.,  as 
raised  by  the  defence,  is  not  ob  - 
jcctionable  on  the  ground  of  mul- 
tifariousuess,  but  can  be  included 
in  one  plaint.  \_Maharajah  Ra- 
jundur  Kiskwur  Sing,  Bahadoor 
V.  Sheopursun  Misser~\     -     -     438 

5.  A  decree  of  the  Sadder  Court 
held,  that  althoiigh  the  title  set  iip 
by  the  Plaintiff  might  be  wholly 
bad,  yet  that  a  part}'  Defendant 
with  whoin  the  Plaintiff  had  by 
a  deed  of  Solunamah,  or  compro- 
mise, agreed  to  divide  the  estate, 
was  entitled,  and  on  that  ground 
decreed  possession.  Such  decree 
reversed  on  appeal,  as  the  efl'ect  of 
the  decree  would  be  (1)  to  defeat 
the  Defendant's  possessory  title 
Avithout  ^'inghim  an  opportunity 
of  contesting  the  title  of  the  party 
by  whom  he  is  turned  out  of  pos- 
session, and  (2)  as  it  was  a  vio- 
lation of  legal  principles  which 
protect  possession,  and  of  j  ustice 
which  regulate  the  joiuder  of  par- 
ties and  the  union  of  titles  to  sue 
in  one  suit.  {Jowala  Buhsh  v. 
Lhurum  Singh']         -         -        511 

6.  B}^  the  procedure  of  the  Courts  in 
/«  dia ,  the  Courts  are  bound  to  pro- 
ceed according  to  the  facts  alleged 
in  the  plaint,  and  not  to  refuse  to 
try  issues  of  fact  upon  the  merits, 
on  the  ground  of  the  legal  effect 
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of  the  facts  alleged  in  the  plaint. 
[JS^mvab  Sidhee  Nuzur  Ally  Khan 
V.  Rdjah  Ojoodhyaram  Khmt]     540 

POINTS 

Recorded  hy  the  Court. 

The  provisions  of  Ben.  Eeg.  XXVI. 
of  1814,  sec.  10,  cl.  3,  directing 
the  Court  to  record  the  points  at 
issue,  are  imperative  and  must  be 
strictl}^  observed. 

■\Miere,  therefor^,  in  a  suit  to  recover 
lands  in  possession,  as  the  Plaintiff 
alleged,  of  the  usufructuary-  Mort- 
gageesunder  a  conditional  sale, the 
substantial  C|uestion  raised  \>j  the 
answer  was,  whether  certain  fore- 
closure proceedings  under  Ben. 
Reg.  XVII.  of  1806,  sec.  8,  taken 
by  the  Mortgagees,  effectually 
barred  the  equity  of  redemption, 
but  the  Judge  of  the  Court  of 
First  instance  did  not  record  that 
point-;  upon  appeal,  the  case  was 
remitted  by  the  Judicial  Committee 
to  India,  with  directions  that  the 
question  of  foreclosure  should  be 
tried  upon  an  issue  regularly 
settled.  \Jitoliun  Loll  Sookool  v. 
Goluck   Chunder  Butt      -       -      1 

POSSESSORY  TITLE. 

It  is  essential  that  a  Claimant  seek- 
ing to  oust  a  part}^  in  possession  of 
an  estate,  should  establish  his  own 
right  to  the  estate,  and  not  rely 
upon  the  failure  of  the  title  im- 
peached. 

A  decree  of  the  Sudder  Court  held, 
that  although  the  title  set  up  by 
the  Plaintiff  might  be  wholly  bad, 


yet  tliat  a  party  Defr^ndant  with 
whom  the  Plaintiff  had  by  a  deed 
of  Sohmamah,  or  compromise, 
agreed  to  divide  the  estate,  waa 
entitled,  and  on  that  ground  decreed 
possession.  Such  decree  reversed 
ou  appeal,  as  the  effect  of  the 
decree  would  bo  (1)  to  defeat  the 
Defendant's  possessory  title  with- 
out giving  him  an  opportunity  of 
contesting  the  title  of  the  party  by 
whom  he  is  turned  out  of  posses- 
sion, and  (2)  as  it  was  a  violation 
of  legal  principles  which  protect 
possession,  and  of  justice  which 
regulate  the  joinder  of  parties  and 
the  union  of  titles  to  sue  in  one 
suit.  \Jowala  Buksh  v.  Dharum 
Sinr/iq        -         -     .     -         -     511 

POSSESSION. 

It  is  the  practice  of  the  Courts  in 
I/idia  not  to  give  possession  under 
a  j  udicial  sale  hj  removing  one  who 
is  in  possession  under  an  apparent 
bona  fide  title.  Asa  debtor  can 
onl)'  assert  his  title  to  possession 
by  a  suit,  so  a  decree-holder  who 
derives  his  title- through  him  must 
assert  his  title  by  regular  suit. 
[Taralumt  Eannerjee  v.  Pnddo- 
money  Bosseej    -     -     -     -     -  476 

See  '■'  Le-VSE." 

•■'  Limitation  of  suits,"   3. 

"  Pkactice,"  5. 

"Title,"  1,  3. 

POTTAH. 

See  "  Lease." 
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PRACTICE. 

1 .  Upon  special  application ,  permis- 
sion to  appeal  was  granted  in  Z>6'- 
ecmhcr,  1860,  upon  condition  of 
the  Appellant  depositing  with  the 
Registrar  of  the  Judicial  Com- 
mittee of  the  Privy  Council  the 
sum  of  £300,  for  costs.  There- 
cord  was  transmitted  from  India, 
and  the  Respondent  brought  ih  his 
printed  case,  hut  the  appellant, 
though  served  with  a  peremptory 
notice,  did  not  lodge  his  case  or 
take  any  other  step  in  the  matter. 
In  such  cii'cumstances,  on  applica- 
tion by  the  Respondent,  the  appeal 
was  dismissed,  and  the  Respon- 
dent's costs  directed  to  be  paid 
out  of  the  sum  deposited  in  the 
Council  office,  the  balance  to  be 
returned  to  the  Appellant.  [  Gour 
Monee  Delia  v.  Khajah  Aldool 
Gunnee] 59 

2.  By  a  decree  of  the  Sudder  Court 
at  Calcutta,  a  suit  was  remanded 
to  the  Zillah  Court,  to  be  tried  de 
novo.  An  ix^])Qa\io Enrjlandivoiw 
this  decree  was  refused,  but  upon 
special  application  was  admitted 
by  the  Judicial  Committee  of  the 
Privjf  Council ;  whereupon  the 
Appellant  applied  to  the  High 
Covu't  at  Calcutta  to  stay  proceed- 
ings pending  the  appeal  to  Eng- 
land, on  the  ground,  that  the 
decision  of  the  appellate  Court 
would  govern  the  c|uestion  at 
issue,  which  application  that  Court 
refused.  The  Appellant  then  pre- 
sented a  petition  to  Her  Majesty  in 
Council,  and  applied  tx  parte  for 
the  ^ame  relief,  but  the  Judicial 


Committee,  in  the  Respondent's 
absence,  refused  to  make  any  ordor, 
though  without  prejudice  to  the 
Petitioner's  further  application 
when  he  had  served  the  Eespoiidcut. 
[Iiajah  Perladh  Sein  v.  liaboo 
Uhoodoo  SinyJb]       -     -     -     -      78 

3.  Upon  a  reversal  of  a  decree  of 
the  Sudder  Court,  costs  of  the  suit 
already  j)aid  by  the  Appellant 
ordered  to  be  refunded,  and  the 
Court  below  directed  to  deal  with 
those  costs  and  all  other  costs,  in- 
cluding those  of  the  appeal,  accord- 
ing to  the  result  of  the  enquiry. 
\_Iiaja1i  Lelanund  Singh,  BaJiadoor 
V.  Maharajah  Mohoskur  Singh, 
Bahadoor'\ 81 

4 .  A  document  being  impeached,  as 
being  forged  on  the  face  of  it,  the 
case  was  directed  to  stand  over  for 
the  original  document  to  be  trans- 
mitted from  India  for  inspection 
at  the  hearing  of  the  appeal. 
\_Itanee  Surnomoyee  v.  Maharajah 
Satteeschunder  Roy,  Bahadoor~\  123 

5.  Within  six  months  after  decree  and 
prior  to  the  admission  of  an  appeal 
therefrom  to  England,  the  Sudder 
Dewanny  Court,  upon  an  ex  parte 
application,  without  notice,  issued 
an  execution  Order,  putting  the 
decree-holder  in  possession.  This 
was  done  without  calling  for  secu- 
rity, asprovidedby  sec.  4., Ben.  Reg. 
XVI.  of  1797.  The  Appellant, 
on  the  admission  of  the  appeal, 
applied  to  the  Sudder  Com-t  for 
security  from  the  party  in  posses- 
sion pending  the  appeal,  but  that 
Court  held  that  as  the  decree- 
holder  was  in  possession  under  an 
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execution  Order,  wliieh  c<jukl  not 
be  appealed  from,  they  had  no 
power  to  interfere.  On  jietition, 
the  Judicial  Committee,  in  the  cir- 
cumstances, and  upon  affidavit  of 
waste,  made  an  Order,  declaring 
that  it  was  competent  to  the  Suddrr 
Coiut  to  ref[uire  security  to  be 
given  for  protection  of  the  property 
jiending  the  appeal,  notwithstand- 
ing execution  of  the  decree  had 
issued,  and.  gave  permission  to  the 
Appellant  to  apply  to  the  Suddcr 
Coiu-t  with  an  intimation  of  that 
opinion.  [Jfu.'.s>(maf  Jariiit-ool- 
JJutool  V.  MuRHumat  IToseinefi 
Br(jum~]  -  -  196 

6 .  Where  a  partial  alteration  was 
made  Ly  the  appellate  Coiu-tinthe 
decree  of  the  Court  below,  as  to 
the  rate  of  interest  awarded,  but 
in  other  respects  the  decree  was 
aflii-med,both  parties  were  directed 
to  paj-  their  own  costs  of  appeal. 
\_Murtunjoy  Chulccrluttij  v.  Coch- 
rane] -         -         .         .      229 

7.  Special  leave  to  appeal  granted, 
notwitlistanvliiig  that  no  application 
had  been  made  for  such  leave  to 
the  Court  below  :  upon  the  alle- 
gation, that  though  the  amoimt 
decreed  was  made  under  the  aj)- 
pealablo  value,  the  original  demand 
being  necessarily  limited  by  the 
jxmsdiction  of  the  Com-t  in  which 
the  suit  was  originallj^  instituted, 
yet  the  subject-matter  at  issue 
exceeded  in  value  the  appealable 
amount.  \2[uiiimicm]j  Jagnrera 
Yettajya  JVaiker  v.  Vencataswara 
Yetti(i]         -  -  -         313 

8.  Application  to  stay  proceedings  in 


a  cause  in  wliich  an  appeal  from 
an  Order  in  the  nature  of  an  inter- 
locutory Order  is  ponding  before 
Her  Majesty-  in  Council,  ought 
satisf  actorih-  to  show  that  a  serious 
injury  will  be  the  result  to  the 
party  applying,  unless  the  delay 
asked  for  be  granted,and  that  the 
part}-  applying  has  come  prompt h- 
to  make  the  application. 

AMierc, therefore, an  Appellant  from 
an  Order  of  the  High  Court  of 
Jiulicature  which  remitted  a  cause, 
appealed  to  that  Coiu-t  fi'om  the 
ZillaJi  Court,back  for  the  trial  of 
issues  fi-amed  in  accordance  with 
the  provisions  of  Act, No.  Till,  of 
1859,  sec.  139,  having  failed  in 
obtaining  an  Order  from  the  High 
Court  to  stay  proceedings  in  the 
ZiUah  Court,  pending  the  appeal, 
but  not  having  appealed  from  that 
decision  ;  presented  a  petition  to 
Her  Majesty  in  Council  pra^-ing 
that  all  prrjceedings  in  the  remand- 
ed suit  might  be  stayed  till  the 
pending  appeal  had  been  heard  ; 
the  Judicial  Committee,  without 
determining  the  question  of  their 
right  to  interfere  in  such  circum- 
stances, held  that  the  Petitioner 
had  not  shown  any  such  injury,or 
used  such  expedition,  as  entitled 
him  toask  for  a  stay  of  proceedings. 

Quccre,  whether,  where  an  Order  has 
been  made  bj'  the  Superior  Coiu-t 
below,  refusing  to  stay  proceedings, 
and  such  Order  is  not  specially 
appealed  fi-om,  the  Judicial  Com- 
mittee have  any  authority  to  in- 
terfere, though  an  appeal  is  pending 
before  them  from  a  previous  Order 
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of  the  Superiur  Coiu-t  made  in  tlie 
same  suit,  remitting  the  cause  back 
to  the  inferior  Court  before  which 
it  is  pending".  [^JS^aivab  Sidhee 
Nkzuv  Alhj  Khan  v.  Rajah 
Oojoodhyaram  Khati]        -     -     322 

9.  It  is  not  necessary  to  appeal  from 
an  interlocutory  Order  which  does 
not  dispose  of  the  cause.  Such 
Order  can  be  impeached  on  appeal 
from  the  final  decree;  [^Forbes  v. 
Ameeroonissa  JieguHi]        -     -     340 

10.  A  party  is  not  bound  to  appeal 
from  every  interlocutory  Order 
which  is  a  step  in  the  procedure 
that  leads  to  a  final  decree.  It  is 
open  on  appeal  from  such  final 
decree  to  question  an  interlocutory 
Order.  \_Shc6nath  v.  Ramnath']  413 

1 1 .  A  slight  modification  of  the  decree 
of  the  Couit  below  as  to  interest 
liQld  not  sufficient  to  deprive  the 
Resplendent  of  costs  of  appeal. 
[^Lalla  Bunseedhur  v.  Koonwur 
Bindeseres  Butt  Singh~]     -     -  454 

12.  The  practice  of  including- in  the 
transcript  Eecord,  prepared  and 
printed  in  India,  under  the  Order 
in  Council,  13th  June,  1853,  volu- 
minous accounts  and  receipts,  un- 
necessary to  the  question  at  issue, 
condemned. 

Directions  given  in  taxing  costs  to 
disallow  all  expenses  occasioned  by 
the  insertion  in  the  transcript  of 
such  unnecessary  matters  \_Tara- 
kant  Bannerjee  v.  Piiddomoney 
Dossee] -     -476 

13.  On  appeal,  the  Appellate  Court 

was   of   opinion,    that  fhere  was 

evidence   from    which  the    Court 

below   ought    to    have   awarded 
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damages  in  respect  of  losses  sus' 
tained  by  an  illegal  attachment. 
As  the  whole  evidence  was  before 
the  appellate  Court,  it  was  held 
that  there  was  no  necessity  to 
remit  the  case  to  /««?m  for  re -trial, 
and  the  Judicial  Committee  ac- 
cordingly assessed  the  damages 
from  the  materials  before  them. 
[Mudhun  Mohun  Boss  v.  Go/ad 
Boss'\  --- 563 

PEESUMPTION 

Of  title  arising  from  long  possession. 
See  "Title,"  1,  3. 

PRESSUEE 

To  induce  party  to  execute  a  deed. 
See  "  Fraud." 

PRINCIPAL    AND  AGENT. 

A  manufacture   of  silks  in  Bengal 
employed   a   firm   at   Galeatta  as 
Factors  for  the  sale  of  his  goods  on 
commission.     Generally  the  ship- 
ments and  consignments   to  Eng- 
land   were   in   the  name   of  the 
Principal,  but  as  the  market  was 
depressed  at  Calcutta,  the  Factors 
on  several  occasions  shipped  a  por^ 
tion  of  the  goods  to  England,  con- 
signing them  in  their  own  names. 
There  was  a  loss  on  the  sales  in 
England  of  the  goods  so  consig-ned  ; 
Held,  there  being  no  peculiar  cus- 
tom of  trade  existing  in  Calcutta 
to  qualify  the  general  mercantile 
law  of  England,  in  respect  to  Prin- 
cipal  and    Factor  ;  and    in    the 
absence  of  evidence  of  any  special 
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instructions  by  the  Principal,  that 
such  consignments  by  the  Factors 
was  within  the  scope  of  their  general 
discretion,  and  the  loss  was  pro- 
perly charged  on  account  of  the 
Principal.  \ Murtunjoy  Churkerhutty 
V.   Cockrane] '-^^9 

PEIOEITY. 

A  registered  deed  cannot  be  deprived 
of  the  priority  given  by  the  Act, 
No.  XIX.  of  1843,  unless  it  be 
proved  that  there  was  fraud  on  the 
part  of  the  grantee.  \_S7-eenanth 
Bhuttacharjee  v.  Ramcomid  Gun- 
gojyadya'] 220 

See  "■  Eegistration." 

PUNJAB  CODE 
Of  1854,  intioduced  into  Oude  in 
1856. 
See  "  Award,"   1. 

"  Mahomedan  Law." 

"  OuDE." 

PEDEMPTION 

(Equity  of). 
See  "  Lease.". 
"  Mortgage." 

EAZINAMAH. 

1 .  A  Razinamah  to  compromise  a 
suit,  and  a  Bond  arising  out  of 
the  same  transaction,  recognizing 
a  right  to  one-fourth  of  a  Talook, 
declared  null  and  void,  as  having 
been  obtained  by  fraud  and  inti- 
midation by  the  Manager  of  the 
Agent's  Coiu't  at  Ganjam,  who  used 
his  official  character  as  a  pressure 


upon  a  Zemindar  in  difficulties  in 
that  District,  to  effect    from   him 
the  execution  of  such  instruments. 
[^Palcala  Balakristnama   Patrulu  v. 
Sree  Naraina  Bevii]     -     -     -     60 
2.  By  a  Razinamah  executed  in  the 
year  1 824,  a  compromise  of  a  suit 
was  entered  into,  whereby  the  re- 
spective rights  of  ^ .  &  5.  in  their 
father's  ( 6"s)  real   and  personal 
estate  were  declared.     C.  was  en- 
titled to  a  tax  levied  on  Pilgrims 
restoring  to  a  Temple    situate  on 
his  estate.  This  tax  was  abolished 
by  Government  in  the  year  1840, 
and   a   pei'petual   annual  money 
payment  awarded  by  the  Grovern- 
ment  to  C.  as  a  compensation.  On 
the  death  of  C,  a  partition  of  his 
estate  was  made  between  -4.  &  B., 
by  assigning  to  each  certain  Melials 
according  to  theii'  supposed  value, 
in  respect  of  their   proportions  of 
the  shares  provided  by  the  Razina- 
mah of  1824.     This   partition  did 
not   include  the  compensation  for 
the  pilgrim-tax.     Government,  in 
dealing  with  the  annual  compensa- 
tion-money, deducted  the  amount 
from  the  jumma  paid  by  ^.  &  B. 
for  the  Mehals,   which  led  to  dis- 
putes as  to  the  value  of  the  3Cehals 
so  taxed  and  apportioned  between 
A.  &  B.      Held  (1),    that  the  an- 
nual compensation-tax   was  to  be 
treated  as  part  of  the  assets  of  C, 
and  to  be  received  hj  A.  &  B.,  in 
the  proportions  agreed  to  by  the 
Razinamah  ;    and    (2),    that    the 
mode  of  remission  hy  Government 
from  the  Jumma,  in  respect  of  the 
Mehals,  by  the  appropriation  of  the 
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C'ompensatiou-money ,  did  not  affect 
the  rights  of  the  parties.  [Maha- 
ranee Inderjeet  Kooar  v.  Mussti- 
math  Ismudh  JToonwurl     -     -  329 

EECOED. 

Practice  of  inserting  unnecessary 
documents  in  transcript  prepared 
in  India  condemned.  \_TaraJ:ant 
Banntrjee   v.    Puddomoney  Dossee^ 

476 

REGISTRATION. 

By  section  2  of  Act,  No.  XIX.  of 
1843,  it  is  enacted,  that  "every 
deed  of  sale,  or  gift  of  lands, houses, 
or  other  real  property,  a  memorial 
of  which  has  been  or  shall  be  duly 
registered  according  to  law,  shall, 
provided  its  authenticity  be  estab- 
lished to  the  satisfaction  of  the 
Court,  invalidate  any  other  deed  of 
sale  or  gift  for  the  same  property, 
which  may  not  have  "been  registered, 
and  whether  such  second  or  other 
deed  shall  have  been  executed 
prior  or  subsequent  to  the  regis- 
tered deed-;— and  that  [from  the  1st 
day  of  Mai/,  1843]  every  deed  of 
mortgage  on  land,  houses,  and 
other  real  property,  as  well  as  cer- 
tificates of  the  discharge  of  such 
incumbrances,  amemorial  of  which 
has  been  or  shallbe  didy  registered 
according  to  law,  and  provided  its 
authenticity  be  established  to  the 
satisfaction  of  the  Court,  shall  be 
satisfied  in  preference  to  any  other 
mortgage  on  the  same  property 
which  may  not  have  been  regis- 
tered, and  whether  such  second  or 


other  mortgage  shall  have  been 
executed  prior  or  subsequent  to 
the  registered  mortgage,  any  know 
ledge  or  notice  of  any  such  unregis- 
tered deed  or  certificate  alleged 
to  be  had  by  any  party  to  sucli 
registered  deed  or  certificate 
notwithstanding."     Held  : — 

First,  that  the  words  in  the  latter 
part  of  the  section,  ' '  any  know- 
ledge or  notice  of  any  such  unregis- 
tered deed  or  certificate  alleged 
to  be  had  by  any  party  to  such 
registered  deed  or  certificate  not- 
withstanding, ' '  applied  not  only  to 
deeds  and  certificates  of  mortgage, 
but  also  to  deeds  of  sale  or  gift ; 
and 

Secondly,  that  the  proviso,  that  "  its 
aiithenticity  be  established  to  the 
satisfaction  of  the  Court,"  pointed 
out  merely  the  exclusion  of  a 
fraudulent  deed  from  the  benefit 
of  the  Act,  as  it  was  not  intended 
that  a  deed  which  was  tainted  by 
fraud,  although  in  other  respects 
genuine,  should  be  placed  on  the 
same  footing  as  a  bona  fide  deed. 

A  registered  deed  cannot  be  deprived 
of  the  priority  given  by  Act,  No, 
XIX.  of  1843,  unless  it  be  proved 
that  there  was  fraud  on  the  part  of 
the  grantee.  \_Sreenauth  Bhtdta- 
charjee  v.  Ramcomul  Gungopadya^ 

220 

RENT, 

1 .  Suit  for  enhancement  of. 

See  "TE^-^EE,"  2,  4. 

2.  For  arrears  of. 

See  "  AssEssiiEXT  of  rbxt." 
"  Limitation  of  sriTP."  4. 
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EES  JI'DICATA. 
Section  16  of  Be».  Eeg.  III.  of  1793 
declares,  "  that  the  Zillah  and  City 
Coiirts  are  prohibited  from  enter- 
taining any  cause  which,  from  the 
production  of  a  former  decree  or 
the  records  of  the  Court,  shall  ap- 
pear to  have  been  heard  and  deter- 
mined by  any  former  Judge,  or  any 
Superintendent  of  a  Court  having 
competent  jurisdiction."  Held  to 
apply  only  to  a  case  in  which  the 
question  to  be  determined   in  the 
suit  was  the    same    as  had  been 
already  heard  and  decided,  and  not 
to  a  case  where  new  circumstances 
had  intervened  and  altered  the 
natiu'e  and  character  of  the  ques- 
tion to  be  determined. 
Money  realized  under  a   decree  or 
judgment  cannot  be  recovered  back 
in  a  new  suit  or  action,  while  such 
decree  or  judgment  under  which  it 
was  recovered  remains  in  force,  as 
the  original  decree  or  judgment 
must  be  taken  to  be  subsisting  and 
valid  until  if  has  been  reversed  or 
superseded  by  ulterior  proceeding. 
[^Shama  Purshad  Roy   Choicdenj  v. 
JETnrro  Purshad  Roy  Cliotcday'] 

293 
EESUMPTION. 
See    "TE^'URE,"    1. 
SALE 

1.  Under  a  decree. 

See  "  Gltarbiax  axd  Ward." 
"Mortgage,"  1. 
"Possession." 

2.  For  Government  for  arrears  of 
vevenue. 

See  "Texvre."  2.  .'i.  4. 


SECURITY. 

To  prevent  waste  by  party  in  posse.s- 
sion,  pending  appeal  to  England. 
[Mnssmnat  Jar.iut-ool-Butool  v. 
Mussicmat  Hoseinee  Begum^^        196 

See  ' '  Practice,  "  o  . 

SECUEITY  FOR  COSTS. 
See  "Costs,"  1. 

SEPARATE  ESTATE. 

The  iwesumption  of  Hindoo  law  is. 
that  property  not  shown  to  be 
separated  is  joint,  and  the  oms 
paolandi  lies  on  the  party  claiming 
is  as  separately  acquired.  [/*;•««■ 
hishen  Puul  Choivdry  v.  Mothoora- 
moliun  Paul  Choivdry^  -  -  403 
See  "  HrNTDOO  Law,"  2,  3. 

SPECIAL  APPEAL. 

See  "Appeal,"  1,  2,  3. 

SPECIAL    APPEAI.    TO     THE 
SUDDER  DEWANNY  ADAW- 

LUT. 

Act,  No.  XYI,  of  1853,  c.  4,  enacts, 
that  no  special  appeal  .shall  lie, 
nor  shall  any  decision  be  reversed, 
altered,  or  remanded  by  any  of  th& 
Suddcr  Coui-ts  upon  the  gi-ound 
that  the  decision  of  any  question 
of  fact  is  conti'ary  to,  or  not  war-, 
ranted  by,  evidence  taken,  or  any 
probability  deduced  ft-om  the  record. 
Held,  that  such  enactment  was  to 
be  carried  to  its  full  legitimate 
extent,  except  where  the  decree  of 
the  inferior  Court  i.9  founded  on  an 
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inference  of  law,  when  a  special 
appeal  lies,  to  the  Sudder  Demanny 
Adawlut. 

Thus  when  the  Judge  of  the  Inferior 
Court  stated  that  the  inclination 
of  his  opinion  was,  that  there  had 
been  a  sale,  bnt  that  the  Defen- 
dant could  not  rely  upon  that 
defence,  because  he  had  attempted 
to  strengthen  liis  case  by  a  forged 
bill  of  sale,  and  that  the  estate, 
if  not  sold,  must  have  been  mort- 

/  gaged,  as  insisted  t)y  the  Plaintiff, 

(  and  thereupon  decided  without 
;  proof  that  the    estate  was  mort- 

,  gaged ;  and  such  judgment  was 
held  not  to  be  a  tuiding  of  fact,  but 
an  inference  of  law,and  analogous 
to  a  misdirection  of  a  Judge  to  a 
jury,  and,  in  such  circumstances, 
a  special  appeal  to  the  Siidder 
Beicanny  Adawlut  lies  from  such 
decree.  [^evvaji  Vijaya  Raglm- 
nadha  Valoji  Kristnan  Goyalar  v. 
Chintia  Nayana  Chetti~\     -     -  151 

SPECIAL  DAMAGES. 

Sec  "  Damages." 

SPECIFIC  PEEFORMANCE. 

See  "  Lease." 

SPOLIATION  OF   BOOKS. 
S''e  "  Account,"  3. 

STAYING  PEOCEEDINGS 

In  Court  below  pending  appeal. 

See  "  Practice."  2.  8. 


SUB-TENURES. 

1.  Right  of  auction  purchaser  at 
Goyernment  sale  for  arrears  of 
revenue  to  set  aside  sub -tenures. 
Momahs,  forming  a  Shikmee 
Talook  before  the  Decennial  Set- 
tlement and  held  of  the  Zemindar 
by  Mocurrery  tenure  at  a  fixed 
rent,  are  not  liable  to  resumption 
b}'  a  purchaser  under  Reg.  XI.  of 
1822,  sees.  30,  32,  and  33.  [Wise 
V.  Bhoohnn  Moyee  Delia  Cliow- 
drainee'\        ------165 

2.  Talooks  held  at  a  fixed  and  invari- 
able rent  anterior  to  the  Decennial 
Settlement,  and  held  not  liable 
to  enhancement  of  rent.  \Bdboo 
Gopal  Loll  Thakoor  v.  Teluck 
Chunder  Raf] 183 

SUCCESSION 

By  Hindoo  law. 
See  "  Hindoo  Law,"  1. 

SUIT 

For  qiiit  possession  by  lessee 
against  lessor. 

See  "  Lease." 

TAIL  MALE. 

See  "  Hindoo  Law,"  1. 

TANNAHDAEY    LANDS. 

See  "  Tenure,"   1. 

TENURE. 

1.  Chakeran  lands  in  Bengal,  held 
anterior  to  the  Decennial  Settle- 
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meut,  under  the  Zemindar  of 
Burdivan,  not  merel}'  in  lieu  of 
wages  for  personal  services  to  the 
Zemindar,  but  also  for  tlie  perfor- 
mance of  the  duties  of  village 
watchman,  are  not  resumhle  as 
Tannahdary  lands  by  the  Govern- 
ment, under  sec.  8,  cl.  4,  of  Beti. 
Eeg.  I.  of  1793,  but  are,  by  sec.  4 
of  Ben.  Eeg.  YIII.  of  1793,  an- 
nexed to  the  Mai ffuzari/ lands,  and 
responsible  for  the  public  revenue 
assessed  on  the  Zemindanj. 

ChoivkeedarSjOY  village  watchmen, are 
liable  to  services  to  the  Talookdar, 
but  Chakeran  lands  held  by  them 
for  such  services  are  not  liable  to 
be  resumed  by  the  Talookdar  for 
his  own  use  discharged  of  the 
obligation  to  which  they  are  sub- 
ject. So  held  by  the  Judicial  Com- 
mittee, affii'ming  the  judgments  of 
the  ZiUah  and  Sudder  Courts,  in 
a  suit  for  resumption  by  the  Appel- 
lant as  Talookdar,  under  a  purchase 
of  certain  lands  from  the  Zemin- 
dar of  Burdwan,  which  he  alleged 
to  be  Gram  Surnnjamee  (rent-free 
village  lands),  but  which  were 
proved  to  be  Chakeran  lands,  ap- 
propriated to  the  maintenance 
of  Choivkeedars  in  the  TaJook  in 
which  the  lands  were  situate. 

The  right  of  appointing  Chowkeedars 
belongs  to  the  Talookdar,  such 
oflB.cers  being  liable  to  the  perfor- 
mance of  services  to  the  Talook- 
dar :  and  as  by  usage  in  the 
Zemindary  of  Burdwan,  Choivkee- 
dars hadbeen  accustomed  to  render 
such  services  to  the  Zemindar,  the 
Choa-keedar  was  held  entitled  to 


the  possession  of  the  Chaickcra 
lands  under  sucli  tenure.  [Joy 
kishen  Mookcrjee  v.  The  Collecto 
of  East  Burdictn^    -     -     -     -     1. 

2.  Suit  by  a  Zemindar  against  , 
mesne  tenant  of  his  Zemindart 
holding  by  hereditary  tenure,  in  th 
nature  of  a  Mouroosse  Istemrare(. 
to  enliance  the  rent  of  the  lands 
which  had  been  held  by  the  tenan,. 
and  his  predecessors  anterior  t> 
the  Decennial  Settlement  at  ai 
invariable  fixed  rent,  dismissed. 

By  section  o  of  Ben .  Eeg.  XLIV.  o! 
1793,  it  is  provided,  that  whena 
Zemindary  is  sold  by  public  sah, 
for  discharge  of  arrears  due  froir 
the  Zemindar,  or  others,  to  Grovern- 
ment,  "all  engagements  which  such 
proprietor  shall   have  contracted 
with  dependent  Talookdars,  whosfe 
Talooks  may  be   situated  m  the 
lands  sold,  as  also  all  thtJrleases 
to  under  farmers  and  Pottahs  to 
Ryots  for  the    cultivation  of  the 
whole  or  any  part  of  such  lands' 
(with  the  exception  of  the  engage- 
ments, Pottahs  audleases,  specified  ■ 
in  sees.  7  and  8),  shall  stand  can- 
celled from  the  day  of  sale,  and  the 
purchaser,   or  purchasers,   of  the 
land  shall  be  at  .liberty  to  collect, 
from   such  dependent  Talookdar, \ 
and  from  the  Ryots  or  cultivators] 
of  the  lands  let  in  farm,  and  the( 
lands  not   farmed,   whatever  the 
former  proprietor  would  have  beenj 
entitled  to  demand  accordingto  the 
estabHshed  usages  and  rates  of  the 
Pergunnah,    or  District,  in  which 
such  lands  ma}-  be  situated,  had 
the  engagements  so  concelled  never 
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existed."  And  the  7tli  section  pro- 
vides, that  section  5  is  not  to 
authorize  the  assessment  of  any 
increase  upon  the  lands  of  such 
dependent  Taloolcdars  as  were 
exempted  fi*oni  increase  hy  sec. 
41  of  Reg.  YII.  of  1793,  at  the 
Decennial  Settlement  of  1793. 

In  1823,  a  Zemindar  ieYlvnio  arrears 
of  revenue,  and  Government  sold 
the  Zemindar u  at  a  public  sale 
for  discharge  of  the  arrears  due, 
wherehy  the  auction  purchaser 
acquii-ed  such  rights  to  cancel 
leases,  &c.,  as  then  existed ;  but 
he  took  no  steps  imder  Ben.  Reg. 
XI.  of  1822,  sees.  30,  32,  33, 
which  gave  power  to  a  piu'chaser 
to  cancel  the  leases,  or  to  enhance 
the  rent,  nor  was  an}'  claim  in  that 
respect  made  b}'  subsequent  pur- 
chasers from  him,  until  the  year 
1856,  when  the  Zemindar  then  in 
possession  brought  a  suit  to  en- 
hance the  rent.  Held,  reversing 
the  Sudder  and  Zillah  Courts' 
decree  : 

I'irst,  that  the  tenure,  a  Jlouroosee 
Istemraree,  under  which  the  Defen- 
dant held  was  hereditary,  and  as 
it  had  been  uninterruptedh''  held 
anterior  to  the  Decennial  Settle- 
ment at  a  fixed  rent,  the  Zemin- 
dar had  no  power  to  enhance  the 
rent. 

Secondly,  that  such  a  tenure  was  not 
cancelled,  ij)sof>(eto,  by  the  sale  in 
1823,  as  the  language  in  sec.  7  of 
Be7i.  Eeg.  XLIV.  of  1793  showed 
that  what  was  intended  by  sec.  5 
of  that  Regulation  was  not  the 
destruction  of  the  tenure,  but  the 


enhancement  of  rent,  under  cer- 
tain specified  and  equitable  limi- 
tations. 

^Tiether  such  power  is  not  confined 
to  the  auction  purchaser  himself, 
and  not  to  those  claiming  under 
him.    Qii.are. 

Whenfalse  witnesses  or  forged  docu- 
ments are  produced  to  support  a 
case,  such  fact  naturally  creates 
siispicion  ;  but  if  the  appellate 
Coiu't  has  to  deal  with  a  just  case, 
though  foolishly  and  wickedly  at- 
tempted to  be  sup]iorted  by  false 
evidence,  such  circumastances  will 
not  prejudice  the  judgment  on  the 
merits,  when  the  case  is  supported 
by  independent  evidence. 

So  ruled,  when  their  Lordships  were 
satisfied  from  the  evidence  that  an 
ancient  tenure  existed,  which  was 
endeavoured  to  be  supported  by 
a  forged  document  and  evidence. 
\^Ranee  Surnomoi/ee  v.  Maharajah 
Sutteeschunder  Roy,  Bahadoor.~\ 

123 

3.  A  purchaser  of  a  Zemindar y  at  a 
Government  sale  under  Ben.  Reg. 
XI.  of  1822,  to  satisfy  arrears  of 
revenue,  is  entitled  as  piu-chaser, 
first,  to  immediate  possession  of 
such  lands  as  were  at  the  time  of 
the  sale  in  the  possession  of  the 
Zemindar ;  and  secondly,  under 
sees.  30,  32,  and  33  of  that  Regu- 
lation, to  set  aside  by  suit  all  sub- 
tenures  created  since  the  Decennial 
Settlement  by  the  Zemindar  last 
seized,  or  his  predecessors. 

Mouzahs,  forming  a  Shikmee  Taloolc 
before  the  Decennial  Settlement 
and   held   of    the    Zemindar     by 
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Mocurrery  tenure  at  a  fixed  rent, 
are  not  liable  to  resumption  by  a 
purchaser  under  Reg.  XI.  of  1822, 
sees.  30,  32,  and  33.  {_Wuey. 
BhoohuH  Moyee  Delia  Chowh- 
rainee]      -------  X&b 

4.  Suits  by  a  Zemindar  claiming  as 
purohaser  at  p  sale  for  arrears  of 
Government  revenue,  to  enliance 
tbe  rents  of  certain  Talools,  which 
formerly  con&Htuted  one  Talook^ 
held  of  the  7jeiiindanj  at  a  fixed 
or  Mocurrery  jumma  ;  dismissed  by 
.  the  Sudder  Court,  and  such  dis- 
missal affirmed  on  appeal  bj'  the 
Judicial  Coinmittee,  as  the  evidence 
establish ed  tiiat  each  TahoJcdar 
had  paid  a  fixed  and  invariable 
rent  antoi-ior  to  the  Decennial  Set- 
tlement, and  consequently  was  not 
liable  to  an  enhancement  of  rent. 

The  onus  of  proving  that  a  Talook 
had  been  held  at  a  fixed  and  in- 
variable r-'uc  twelve  years  antece- 
dent to  the  Perpetual  Settlement 
lies  on  the  Defendant.  [Baboo 
Gopal  Lall  Thakoor  v.  Teluck 
Chunder  Roy'] 183 

TESTAMENTARY 

Instrument  creating  limitation  in 
tail  male. 

See  "  Hindoo  Law,"   1. 

TITLE. 

1,  Disputes  respecting  the  boun- 
daries of  the  Zemindaries  of  Yet- 
tiapooram  and  Ramnad,  in  the 
District  of  Madura,  having  led  to 
acts  of  violence  by  the  Ryots,  the 
Government,  in  the  year  1836,  to 


preserve  the  imblic  peace,  attach* 
the  disputed  lands  and  took   pc    \ 
session  for  the  benefit  of  the  par     j 
to  whom  the  lauds  should  be  juc 
cialty  awarded.  At  and  before  t' 
time  of  the    Government    takii 
such  possession,  the  Zemindar 
Yettiopooram  was  in  possession 
certain  lands  adjacent  to  and  takt 
as  a  part  of  the  lands  in  disput 
The  lands  remained  under  attacl 
ment  by  Government  for  a  peri'" 
of  nearly  twenty    years  ;  no  ste^. 
having  been  taken  regarding  the" 
till  the  year  1 8.5.5,  when  the  Zemi 
dar  of  Yettiapooram  brought  a  sui 
against  the   Collector  of  Madur. 
and  the   Zemindar  of    Ramnad,  i> 
recover  possession    of  the  land  si 
formerly  occupied  by  him,  and  fo^ 
the  mesne  profits  thereof  while  ir 
the  possession  of  the  Governnient 
Although  no  clear  title  in  this  sui\ 
was  j)roved  by  either  Zemindar,  it 
was  held  by  the    Courts  in  India  , 
and    affirmed    on  appeal    b}'  th( 
Judicial  Committee,   that  the  facf 
of  possession  of    the  lands  by  thf 
Zjemindar  of     Yettiapooram  before 
and  at  the  time  of  the  attachment 
by  the    Government  was,     in  the' 
cii'cumstances,    evidence    of  titled 
and  the  Government  was  ordered 
to  restore  the  lands  to  him.     \_The 
Zemindar      of     Ramnad     v.     The 
Zemindar  of  Yettiapooram]     -     47  i 

2.  In  a   question  of  disputed  boun- 
daries the  onus  j^i'obandi  lies  upon^ 
the  Plaintiff  to  prove  by  indepen-] 
dent  evidence  his  right  to  recover.  I 
But  in  the  circumstances  held,  that 
the  mere  failure  on  the  Plaintiff's 
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part  to  support  the  Lurdeu  of 
proof  cast  upon  him,  as  to  part  of 
tlie  lands  claimed,  -vras  not  conclu- 
sive as  it  would  he  in  ejectment, 
and  the  case  remitted  to  India  for 
further  incpiiries.  [Rnjah  Lclamind 
Singh,  Bahoodiii-  v  Mahvajah 
Mohfshur  Singh  Bo.hadoor^     -     81 

!.  Suit  hy  A.  to  recover  real  estate 
in  the  possession  of  B.  and  of  his 
predecessors,  whose  title  has  been 
unchallenged  for  fortj'-foiu'  years, 
on  the  ground  that  the  estate  was 
mortgaged  onl}^  hy  ^'s  ancestors, 
and  that  B.  and  those  claiming 
under  him  were  onl}'  usufructorj' 
mortgagees  in  possession.  Held, 
tliat  the  Onii.H  2^rohandi  was  on  A, 
who  coidd  only  succeed  by  the 
strength  of  his  own  title,  and  not 
by  reasom  of  the  weakness  of  i?'s 
title. 

If  a  party  put  in  evidence  in  support 
of  his  title,  documents  proved  to 
be  forged,  but  the  other  evi- 
dence adduced  by  him  is  not  im- 
peached, the  court,  in  rejecting  the 
forged  documents,  will  take  the 
imimpeached  evidence  into  con- 
sideration, and  if  satisfied,  adju- 
dicate thereon.  \_Sevi-aji  Tijia 
Raghunadha  Valoji  Kristnen  Go- 
palarY  Chinna    Xayanna    Chettg'] 

151 

4.  It  is  essential  that  a  Claimant 
seeking  to  oust  a  party  in  posses- 
sion of  an  estate,  should  establish 
his  own  right  to  the  estate,  and  not 
rely  upon  the  failiu-e  of  the  title 
impeached.  [Jouala  Bulcsh  v. 
Dhanun  Sing']-    -     -     -    -     5H 


TOET. 

Sco  '•■  Damages." 

TEAXSCraPT 

Of  record  prepared  in  India. 
See  ''Pkactice,"  12. 

UNDIVIDED  HINDOO 
FAMILY. 

&'.>_••' HixDoo  Law,"  2.  3.  i. 

USAGE. 

Sve  ''PiiixcirAL  axd  Agext."' 
"  Texure,"   1. 

US UFEUCTOEY  MOETC  AG^"^ 

See  "Mortgage,"  1. 
"Title,"  3. 

TILLAGE  WATCHMEN, 

See  ;••'  TEsruEE,"  1. 

WASTE. 

Application  for  security  from  party 

in  possession  pending  appeal. 

See  "  Practice,"   5. 

WIDOW. 

1.  AVhat  estateaHindoo  widow  takes 
on  death  of  her  husband.  \_Mussu- 
mat  Mogee  Delia  v.  Itam  Kishort"- 
Acharj  Choivdhry']  -     -     -     -  27'J 

2 .  Ordinarv  co-partnership  property 
is  not  subject  to  the  Hindoo  Law 
which  excludes  a  widow  from  the 
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succession  at  lier  husbands  death 
to  a  share  of  the  joint  proiJerty  of 
an  undivided  family. 

The  Su(l(Jer  Court  having  established 
that  the  family  was  joint  and  the 
l)roi)erty  undivided,  awarded  gross 
sum  out  of  the  estate,    calcuhTied 
to  make  the  widow  of  one  of  the  j 
I'rotliers  a  monthly   payment  for  ' 
niaintenance.  Held,  that  although   ' 
a  Court  of  Equity  in  this  country  ! 

■   would  have  sot   apart   a   certain 


sum  to  a  separate  account  during 
the  lifetime   of  the  widcw,    yet 
from   the  want   of  machinery' i 
the  Native  Courts  in  ludi^i,  sud 
practice  could  nott  be  earned  out 
IRampershad  T^warryy.  Skeoehurn 

w;lt. 

See  "EviDEN'it,/^  ,). 
'•  IIlXDOO  Law  '■  r 
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